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IN  REPLY  REFER  TO: 


United  States  Department  of  the  Interior 

BUREAU  OF  LAND  MANAGEMENT 
WASHINGTON,  D.C.     20240 


October  4,  1985 


Dear  Reader: 

The  final  Environmental  Impact  Statement  (EIS)  supplementing  the  1979  Final 
Environmental  Statement  for  the  Federal  Coal  Management  Program  is  submitted 
for  your  information.   The  final  EIS  is  a  complete  revision  and  reprinting 
of  the  draft,  which  was  published  on  February  8,  1985,  and  incorporates 
many  changes  and  corrections  that  resulted  from  comments  on  the  draft. 
Chapter  7,  Consultation  and  Coordination,  incorporates  copies  of  comments 
received  during  the  comment  period,  public  hearing  comments,  and  responses 
to  all  substantive  comments. 

The  Bureau  of  Land  Management  would  like  to  take  this  opportunity  to  thank 
the  individuals  and  organizations  who  provided  suggestions  and  comments  on 
the  draft  EIS.   Their  help  has  been  invaluable  in  preparing  this  final 
document . 

Copies  of  this  final  supplemental  EIS  may  be  obtained  upon  request  to 
Andrew  Strasfogel,  Project  Coordinator,  Bureau  of  Land  Management, 
18th  and  C  Streets,  N.W. ,  Washington,  D.C.  20240. 

As  required  by  Council  on  Environmental  Quality  regulations,  no  decision 
on  the  Federal  Coal  Management  Program  can  be  made  for  at  least  30  days 
after  the  Environmental  Protection  Agency  Notice  of  Availability  has 
appeared  in  the  Federal  Register.   Also,  a  Notice  of  Availability  of  a 
Record  of  Decision  will  be  published  in  the  Federal  Register. 
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PREAMBLE 


This  report  has  been  prepared  at  the  direction  of  the  Secretary  of  the 
Interior  as  a  part  of  his  overall  response  to  the  findings  of  the  Office  of 
Technology  Assessment  (OTA)  study  entitled:  Environmental  Protection  In  The 
Federal  Coal  Program.   Specifically,  the  Secretary  asked  the  Bureau  of  Land 
Management  (BLM)  to  examine  the  effects  of  the  1982  and  1983  rulemakings  at 
43  CFR  3461,  the  coal  management  program  unsuitability  criteria.   The  OTA 
asserted  that  rulemaking  may  have  reduced  the  level  of  environmental 
protection  afforded  to  the  natural  resources  managed  by  the  Bureau.   The 
Bureau  has  expanded  the  scope  of  the  Secretary's  directive  to  evaluate  the 
Bureau's  use  of  the  unsuitability  criteria  and  to  determine  what  conclusions 
could  be  drawn  as  a  result  of  an  extensive  review,  and  what  the  Bureau  might 
do  to  develop  data  adequacy  standards  and  guidelines  and  procedures  for 
applying  these  criteria.   At  this  time,  the  Bureau  offers  this  study  of  the 
application  of  the  coal  unsuitability  criteria  for  public  review  and  comment. 

An  analysis  of  the  public  comments  on  the  report  will  be  included  in  the  final 
version  of  the  coal  programmatic  environmental  impact  statement  supplement 
(Draft  Environmental  Impact  Statement  -  Supplement,  Federal  Coal  Management 
Program).  The  Secretary's  final  decisions  regarding  the  Federal  coal  program 
will  include  consideration  of  this  review,  as  well  as  review  of  other 
revisions  to  the  program  now  under  study. 

The  OTA  report  and  the  Secretary's  response  (entitled  Review  Of  Planning 
Considerations  In  Federal  Coal  Leasing,  July  9,  1984),  serve  as  the  driving 
forces  for  this  study.  The  OTA  report  did  not  make  specific  recommendations 
concerning  the  application  of  the  unsuitability  criteria,  but  instead  noted 
several  problems  associated  with  their  application.  The  OTA  identified  five 
problem  areas:   1)  inadequate  data  analysis  to  support  decisions; 
2)  insufficient  time  available  for  pre-sale  planning  and  environmental 
analysis,  and  thus  a  deferral  of  decisions;  3)  insufficient  regulatory 
guidelines  and  standards  for  determining  whether  the  data  that  exist  are 
adequate;  4)  inconsistent  application  of  criteria  from  one  region  to  the  next 
due  to  a  lack  of  procedures;  and  5)  the  lower  likelihood,  based  on  the  1982 
and  1983  changes  to  the  program  regulations  found  in  43  CFR  3400,  that  an  area 
would  be  excluded  from  further  consideration  for  leasing  based  on  the 
unsuitability  criteria. 

The  Secretary  then  directed  the  Bureau  to: 

1.  Prepare  standards  and  guidelines  to  focus  on  coal  data  needed  for 
decisions  essential  to  effective  leasing. 

2.  Prepare  supplemental  program  guidance  to  resource  personnel  in  the 
field. 

3.  Develop  standards  for  data  adequacy  and  guidelines  for  application  of 
these  st andar d s . 

4.  Have  the  Regional  Coal  Teams  appoint  science  advisors  to  assist  in  the 
evaluation  of  the  adequacy  of  the  data. 
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5.  Evaluate  its  experiences  with  the  1982/83  amendments  to  the  coal 
program  unsuitability  regulations  (43  CFR  3461.1). 

6.  Report  on  the  need  for  revisions  to  the  regulations  for  the  criteria. 
Provide  opportunities  for  the  public  to  express  their  concerns  with 
these  amendments. 

At  this  time,  the  Bureau  is  developing  a  supplemental  coal  program  guidance 
(BLM  Manual  Section  1623).   The  Secretary's  response  to  OTA  (calling  for  a 
review  and  analysis  of  the  1982  and  1983  rulemaking  at  43  CFR  3461)  is,  as 
stated  above,  the  reason  for  preparing  this  report.   His  response  to  OTA,  to 
develop  standards  for  data  adequacy  and  guidelines  for  land  use  planning,  will 
be  a  step  subsequent  to  this  report.  A  coal  program  land  use  planning 
handbook  is  tentatively  scheduled  for  completion  by  October  1985.   Other 
program  revisions  underway  and  scheduled  for  completion  after  the  programmatic 
EIS  is  published  are  program  rule  changes  to  43  CFR  3400,  a  coal  activity 
planning  handbook  (Section  3420),  and  a  coal  appraisal  procedures  handbook 
(Section  3070). 

The  team  preparing  this  document  conducted  a  workshop  involving  BLM  and  Forest 
Service  field  personnel  to  learn  about  their  experiences  in  working  with  the 
criteria.   Following  the  workshop,  informal  public  meetings  were  held  in  Utah, 
Wyoming,  Montana,  North  Dakota,  Colorado  and  New  Mexico  to  gather  information 
about  the  public's  concerns  with  the  application  of  the  criteria.   The 
sessions  also  generated  written  comments  which  were  used  in  the  preparation  of 
this  document.   This  document  has  been  written  by  a  Task  Force  composed  of 
personnel  from  the  BLM  and  the  Fish  and  Wildlife  Service,  the  Forest  Service, 
and  the  Office  of  Surface  Mining  Reclamation  and  Enforcement.   The  findings 
and  conclusions  contained  in  this  document  may  lead  to  changes  in 
administration  of  the  Federal  coal  management  program.   Guiding  the  Task 
Force's  work  was  the  policy  set  forth  by  former  Secretary  Clark  stressing  the 
need  to  "eliminate  lands  that  are  of  little  interest  for  development  or  that 
have  limited  coal  resources  but  that  appear  to  pose  a  large  number  of  resource 
conflicts  about  which  there  is  limited  data.   This  procedure  will  allow  the 
BLM  to  concentrate  its  resources  on  tracts  with  a  greater  likelihood  of  being 
offered  for  lease"  (Review  of  Planning  Considerations  in  Federal  Coal  Leasing, 
July  9,  1984).  — - 

Comments  on  this  evaluation  of  the  coal  unsuitability  criteria  should  be 
directed  to: 

Director  (640) 
Bureau  of  Land  Management 
Department  of  the  Interior 
18th  and  C  Streets,  N.W. 
Washington,  D.  C„   20240 

(202)  343-4352 
(Attention:   Michael  0.  Giblin) 


Comments  must  be  received  by  April  9,  1985, 
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EXECUTIVE  SUMMARY 


This  report  entitled  A  Review  of  the  Unsuitability  Criteria  in  Federal  Coal 
Leasing  is  an  Appendix  to  the  February  1985  Draft  Environmental  Impact 
Statement  Supplement  -  Federal  Coal  Management  Program  and,  in  part,  responds 
to  the  analysis  of  the  Federal  Coal  Program  made  by  the  Office  of  Technology 
Assessment  (OTA)  in  its  study  entitled:  Environmental  Protection  In  The 
Federal  Coal  Leasing  Program. 

As  directed  by  the  Secretary,  this  report  prepared  by  the  Bureau  of  Land 
Management  (BLM)  addresses  three  areas  of  concern  noted  by  the  OTA.   First,  it 
analyzes  the  effect  of  amendments  made  to  the  rules  in  43  CFR  3461,  the 
unsuitability  criteria,  in  1982  and  1983.  Second,  it  evaluates  the  Bureau's 
experience  in  applying  these  criteria.  Third,  it  addresses  the  need  to 
establish  standards  for  measuring  data  adequacy  and  the  need  for  guidelines 
and  procedures. 

MAJOR  FINDINGS: 

In  analyzing  the  effect  of  having  changed  various  Sections  of  43  CFR  3400 
regarding  unsuitability  criteria,  the  Bureau  determined  that  a  quantifiable 
response  is  not  possible.  Without  having  applied  both  the  1979  unsuitability 
regulations  and  the  1982/83  amendments  to  the  same  parcel  of  land  it  is 
impossible  to  accurately  measure  the  effect  of  the  rulemakings. 

In  those  instances  where  the  BLM  did  revisit  lands  after  the  regulatory 
changes,  the  effects  of  more  experience  and  more  data  had  a  greater  impact 
than  did  the  changes  themselves. 

Other  major  findings  can  be  summarized  as  follows: 

It  does  not  appear  necessary  to  add  or  delete  any  criteria. 

Environmental  characteristics  not  included  among  the  criteria  can  be 
examined  during  the  application  of  the  multiple  resource  trade-off 
screen. 

Problems  experienced  with  application  of  unsuitability  criteria  are 
traceable  to  a  failure  to  develop  uniform  procedures  and  formats  for 
application  of  the  criteria. 

Surface  Management  Agencies  need  to  give  more  attention  to  training 
and  direction  of  personnel  applying  the  criteria. 

Improvement  in  the  delivery  of  the  process  is  dependent  on  the 
development  of  guidance  now  in  progress. 


iv 
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BLM  proposes  to  reinstate  in  the  43  CFR  3400  rules  the  public  comment 
period  on  the  application  of  the  criteria. 

The  sequence  of  the  subsection  in  43  CFR  3461  should  be  revised  so 
that  the  policy  and  procedure  language  now  found  in  3461.3-1  would 
precede  the  list  of  the  20  criteria. 

Guidance  should  be  developed  in  the  BLM  Program  Planning  Handbook  on 
the  relationship  between  the  unsuitability  criteria  screen  and  the 
multiple  resource  trade-off  screen.  Revise  the  language  found  in 
43  CFR  3420.1-4(4)(i)  to  clarify  the  purpose  of  the  multiple  resource 
trade-off  screen. 


The  opinions  of  the  Office  of  the  Solicitor,  U.S.  Department  of  the  | 

Interior,  involving  the  criteria  should  be  circulated  to  all  field 

offices. 

The  Bureau  of  Land  Management,  Forest  Service,  Bureau  of  Indian 

Affairs  (BIA),  Fish  and  Wildlife  Service  (FWS),  and  the  Office  of 

Surface  Mining  Reclamation  and  Enforcement  (OSM)  need  to  establish 

coordinated  procedures  and  guidelines  for  unsuitability  application.  j 
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UNSUITABILITY  REVIEW 

CHAPTER  I  -  INTRODUCTION 

A.   THE  REPORT 

This  report  is  an  analysis  of  the  effect  of  rule  changes  made  to  the  Federal 
coal  program  unsuitability  criteria  (43  CFR  3461)  in  1982  and  1983,  as  well  as 
an  evaluation  of  the  Bureau  of  Land  Management's  use  of  these  criteria,  and  is 
an  appendix  to  the  Draft  Environmental  Impact  Statement  -  Supplement,  Federal 
Coal  Management  Program.   It  also  serves  as  a  portion  of  the  Secretary  of  the 
Interior's  response  to  Congress  concerning  recommendations  made  by  the  Office 
of  Technology  Assessment  (OTA)  in  its  study  entitled  Environmental  Protection 
in  the  Federal  Coal  Leasing  Program,  May  1984. 

This  report  has  been  assembled  by  a  Task  Force  composed  of  professional  and 
management  staff  from  the  Bureau  of  Land  Management  (BLM),  Fish  and  Wildlife 
Service  (FWS),  Forest  Service,  and  the  Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM).  This  report  is  based  on  the  information  gathered  from 
a  questionnaire,  a  workshop,  meetings  and  public  comments.  The  Task  Force 
also  used  materials  from  the  1979  Programmatic  Final  Environmental  Statement 
(FEIS)  as  well  as  internal  reports  prepared  during  the  program  development 
period  of  1978-79  and  subsequent  studies  prepared  by  the  BLM  in  1980-81. 
Using  this  material,  the  interdisciplinary  team  developed  the  principal 
issues,  conducted  the  subsequent  analysis,  and  prepared  the  findings  and 
conclusions  presented  in  this  report. 

SCOPE  AND  APPROACH 

In  preparing  this  report  three  broad  categories  of  issues  were  identified: 
(1)  changes  to  the  regulations,  (2)  data  adequacy,  and  (3)  guidelines  and 
procedures.  Within  each  of  these  broad  categories,  a  number  of  individual 
issues  are  addressed.  Included  in  the  first  are  issues  derived  from  the 
1982-83  regulation  changes,  proposed  changes  in  existing  regulations  and 
proposed  elimination  of  certain  criteria.  The  second  includes  issues  relating 
to  the  need  for  data  adequacy  standards  to  increase  objectivity  and 
consistency  in  unsuitability  determinations  and  to  provide  a  means  of 
determining  compliance  with  the  laws,  regulations,  and  policies  in  the  Federal 
coal  management  program.  Within  the  third  are  issues  involving  a  need  for 
clear  guidelines  and  procedures  for  applying  the  unsuitability  criteria. 
These  guidelines  would  also  increase  objectivity  and  consistency  in  the 
application  of  the  criteria. 

This  approach  (clustering  issues  into  three  broad  categories)  was  used  by  the 
Task  Force  to  analyze  the  comments  that  had  been  compiled  concerning  the 
unsuitability  criteria.  This  document  follows  that  approach,  rather  than 
listing  the  criteria  in  order  by  number.   Those  interested  in  tracking  issues 
for  specific  criteria  can  refer  to  the  Table  of  Contents. 

METHODOLOGY  USED  TO  PREPARE  THIS  REPORT 

The  evaluation  techniques  employed  to  gather  information  for  this  report 
included: 
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QUESTIONNAIRE.   A  questionnaire  was  designed  to  document  the  experiences  of 
those  Bureau  field  personnel  who  had  participated  in  applying  these  criteria 
in  land  use  and  activity  planning. 

WORKSHOP.   A  workshop,  attended  by  BLM  personnel  from  the  western  coal 
regions,  the  Washington  Office,  and  the  U.S.  Forest  Service,  was  conducted  in 
November  1984.   The  preliminary  results  of  the  above  mentioned  questionnaire 
were  presented  to  those  attending  the  workshop  and  several  topical  discussions 
were  held  to  focus  on  the  principal  issues/problems  associated  with  the 
criteria.   Five  BLM  State  Offices  were  represented  at  the  workshop  —  Montana, 
Colorado,  Wyoming,  Utah,  and  New  Mexico  —  and  work  groups  addressed  the 
following  questions: 

1.  Which  of  the  20  unsuitability  criteria  have  been  a  problem  in  the 
application  process  and  why? 

2.  What  impacts  did  the  1982  and  1983  changes  in  the  criteria  have  on  the 
application  process? 

3.  Based  on  the  Bureau's  experience  in  each  state,  what  recommendations  in 
applying  the  criteria  would  you  make? 

MEETINGS.   A  series  of  meetings  was  held  in  the  western  coal  states  and  in  the 
BLM  Eastern  States  Office  for  the  purpose  of  discussing  the  Bureau's 
experiences  with  the  criteria.   These  meetings  were  attended  by  BLM  staff; 
other  Federal  agencies  such  as  the  Fish  and  Wildlife  Service,  Geological 
Survey,  Forest  Service,  Office  of  Surface  Mining  Reclamation  and  Enforcement, 
Corps  of  Engineers,  Bureau  of  Indian  Affairs,  and  National  Park  Service;  state 
government  agencies;  industry  and  environmental  groups  and  private  citizens. 
The  purpose  of  the  meetings  was  to  gather  additional  information  on  the 
application  of  unsuitability  criteria.  Several  of  the  groups  offered 
additional  comments  regarding  deferral  of  decisions,  adding  new  criteria, 
timing  of  the  application  of  criteria,  guidelines  and  data  standards.  A 
thirty-day  comment  period,  starting  with  the  close  of  the  last  meeting,  was 
established  to  afford  all  interested  parties  the  opportunity  to  submit  written 
statements.  A  list  of  individuals  who  participated  or  submitted  comments 
appears  in  Appendix  A. 

B.   THE  UNSUITABILITY  CRITERIA 

The  use  of  20  unsuitability  criteria  of  the  Federal  coal  program  represent 
only  one  of  four  screens  employed  by  Surface  Management  Agencies  (SMAs)  during 
land  use  planning.   The  o*her  three  screens  are:   coal  development  potential, 
multiple  resource  trade-offs  and  surface  owner  consultation.   The 
unsuitability  criteria  were  developed  to  be  applied  to  areas  having  coal 
development  potential  in  response  to  the  Federal  land  reviews  required  by  the 
Surface  Mining  Control  and  Reclamation  Act  of  1977  (SMCRA),  other  statutes, 
and  the  policies  of  the  Secretary  of  the  Interior.   These  criteria  identify 
those  areas  with  key  features  which  make  them  unsuitable  for  all  or  certain 
methods  of  coal  mining  and  thus  should  not  be  leased.  These  areas  are  then 
removed  from  the  activity  planning  process  of  delineation,  ranking,  selection 
and  scheduling  of  tracts,  or  are  carried  forward,  but  only  for  certain 
stipulated  methods  of  mining. 
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The  20  criteria  listed  at  43  CFR  3461  are: 

1.  Lands  in  the  Federal  land  preservation  system  (e.g.,  National  Parks, 
Wildlife  Refuges,  Trails,  Wild  and  Scenic  Rivers,  Recreation  Areas, 
Wilderness  Areas) ; 

2.  Lands  within  rights-of-way  or  easements; 

3.  Lands  within  100  feet  of  cemeteries  and  rights-of-way  for  public  roads,  or 
within  300  feet  of  public  and  residential  buildings; 

4.  Wilderness  Study  Areas,  while  under  review  for  wilderness  designation; 

5.  Class  I  scenic  areas; 

6.  Lands  used  for  scientific  studies  involving  food  or  fiber  production, 
natural  resources,  or  technology  demonstrations  and  experiments; 

7.  Publicly  owned  places  on  Federal  lands  which  are  listed  in  the  National 
Register  of  Historic  Places; 

8.  Lands  designated  as  natural  areas  or  as  National  Natural  Landmarks; 

9.  Federally  designated  critical  or  essential  habitat  for  threatened  or 
endangered  plant  and  animal  species; 

10.  Lands  containing  habitat  considered  critical  or  essential  for 
State-designated  threatened  or  endangered  plant  and  animal  species; 

11.  Bald  or  golden  eagle  nests  or  sites,  including  appropriate  buffer  zones 
that  consider  habitat  for  prey  species; 

12.  Bald  and  golden  eagle  roost  and  concentration  areas  used  during  migration 
and  wintering; 

13.  Falcon  cliff  nesting  sites  and  appropriate  buffer  zones  that  consider  prey 
species'  habitat; 

14.  High  priority  habitat  for  migratory  bird  species  of  high  Federal  interest 
on  a  regional  or  national  basis; 

15.  Essential  habitat  for  resident  fish  and  wildlife  species  of  high  interest 
to  the  State  (e.g.,  active  dancing  and  strutting  grounds  for  sage  grouse, 
sharp-tailed  grouse,  and  prairie  chicken;  critical  winter  ranges  for  deer, 
antelope  and  elk;  and  migration  corridors  for  elk); 

16.  Lands  in  riverine,  coastal,  and  special  floodplains  (100-year  recurrence 
interval); 

17 .  Lands  committed  by  the  surface  management  agency  to  use  as  municipal 
watersheds; 
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18.  National  resource  waters  identified  in  State  water  quality  management 
plans,  and  a  buffer  zone  of  one-quarter  mile  from  the  outer  edge  of  the 
far  banks  of  the  water; 

19.  Alluvial  valley  floors  (AVFs)  considered  important  for  agriculture,  or 
land  outside  an  AVF  if  mining  would  materially  damage  surface  or 
underground  water  systems  that  supply  the  AVF;  and 

20.  Lands  deemed  unsuitable  by  criteria  proposed  by  a  State  and  adopted  by  the 
Secretary  of  the  Interior  in  rulemaking. 

These  criteria  apply  to  lands  evaluated  for  leasing  for  surface  mining  since 
1976  (i.e.,  after  passage  of  the  Federal  Lands  Policy  and  Management  Act 
(FLPMA)  and  the  Federal  Coal  Leasing  Amendments  Act  (FCLAA)),  subject  to  the 
exemptions  and/or  exceptions  described  below.   In  addition,  the  unsuitability 
criteria  are  applied  to  preference  right  lease  applications  (PRLAs),  either 
during  land  use  planning  (if  the  PRLA  is  included  in  a  comprehensive  land  use 
plan)  or  during  environmental  analysis  (43  CFR  3430.3-1).   The  unsuitability 
criteria  are  applied  also  to  lands  that  will  be  mined  by  underground  methods, 
but  the  criteria  cannot  be  used  to  declare  such  lands  unsuitable  for  mining 
unless  surface  operations  and  impacts  will  affect  Federal  lands  to  which  a 
criterion  pertains  (43  CFR  3461.2). 

The  unsuitability  criteria  also  are  subject  to  exemptions  and/or  specific 
exceptions.  General  exemptions  applicable  to  several  criteria  include:   lands 
subject  to  valid  existing  rights  (Criteria  Numbers  1,  3,  4  (limited));  lands 
to  which  the  operator  has  made  substantial  legal  and  financial  commitments 
prior  to  January  4,  1977  (all  except  Criteria  Numbers  3,  4,  and  19);  surface 
coal  mining  operations  existing  on  August  3,  1977  (all  except  Criteria  Numbers 
4  and  7);  and  lands  for  which  a  mining  permit  has  been  issued  (all  but  3,  4, 
and  7).  All  criteria  except  4,  5,  6,  15,  16,  and  19  are  also  subject  to  one 
or  more  specific  exceptions.   For  example,  the  exceptions  to  Criterion  Number 
11  state  that  a  lease  may  be  issued  if  stipulations  can  ensure  that  eagles  are 
not  disturbed  during  the  breeding  season,  or  if  the  Fish  and  Wildlife  Service 
determines  that  the  nest(s)  of  golden  eagles  can  be  moved;  and  the  size  of  a 
buffer  zone  can  be  decreased  if  active  eagle  nests  will  not  be  adversely 
affected. 

In  the  1979  regulations,  the  unsuitability  criteria  were  also  applied  (as  part 
of  the  normal  land  use  planning  process  or  during  mine  plan  review)  to  tracts 
leased  before  1976  but  were  not  yet  being  mined.   This  requirement  was 
eliminated  in  the  1982  rulemaking  and  now  such  lands  are  reviewed  for 
suitability  only  under  the  mandatory  suitability  provisions  of  SMCRA. 

The  Department  policy  change  did  not  exempt  Federal  coal  lease  development 
from  the  statutory  environmental  protection  requirements  which  are  determined 
by  OSM  or  the  states  at  the  time  of  the  mine  permit  application  review. 
Additionally,  it  did  not  remove  from  consideration  by  the  regulatory  authority 
any  recommendations  made  by  the  SMA  concerning  unique  or  unusual  resource 
values  identified  during  land  use  planning  or  mine  permit  application  review 
that  may  need  protection  from  the  ef :ect  of  mining. 
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The  mandatory  criteria  found  in  Section  522(e)  of  SMCRA  as  well  as  the 
alluvial  valley  floor  criterion  in  Section  510(b)(5)  of  SMCRA  are  still 
applied  to  lands  covered  by  existing  leases  by  the  regulatory  authority  when 
determining  whether  to  issue  a  mining  permit. 

The  resource  values  that  may  be  protected  under  the  discretionary  criteria 
based  on  Section  522(a)(3)  of  SMCRA  are  considered  at  that  time  also,  and  can 
be  adequately  protected  through  the  regulatory  authority's  stipulations  in  the 
mine  permit. 

C.   PURPOSE  OF  THE  UNSUITABILITY  CRITERIA 

The  Federal  coal  program  relies  on  the  Bureau  of  Land  Management  and  Forest 
Service's  land  use  planning  systems  to  provide  the  mechanisms  for  identifying 
areas  acceptable  for  further  consideration  for  leasing.   This  emphasis  on 
planning  is  fully  consistent  with  statutory  requirements  (30  USC  Section 
201(a) (3) (A) (i) ) .  Land  use  plans  identify  preferred  uses,  or  combinations  of 
uses,  and  serve  as  guides  to  the  Federal  land  managers.  The  land  use  plans 
establish  the  nature,  extent,  and  objectives  for  future  actions  and  programs 
on  lands  administered  by  the  SMAs.  The  principal  coal  resource  decision  in 
the  land  use  plans  is  the  determination  of  which  areas  are  acceptable  for 
further  consideration  for  coal  leasing.  These  areas  would  be  identified  after 
placing  all  lands  in  a  planning  area  through  four  screens  integral  to  the 
planning  process: 

1.  Areas  would  be  eliminated  from  any  further  coal  development  consideration 
if  they  do  not  have  coal  development  potential. 

2.  Additional  coal  areas  would  be  eliminated  if  they  are  judged  unsuitable 
under  the  Department's  unsuitability  criteria. 

3.  Additional  coal  areas  may  be  eliminated  by  multiple  resource  trade-offs  if 
other  Federal  resource  values  are  determined  to  be  superior  to  coal. 

4.  Additional  coal  areas  where  the  Federal  government  owns  the  coal  and  the 
surface  is  privately  owned  may  be  eliminated  after  consultation  with  those 
surface  owners. 

Areas  remaining  after  application  of  these  screens  would  be  identified  in  the 
land  use  plan  as  areas  acceptable  for  further  consideration  for  coal  leasing, 
subject  to  areawide  constraints  and  multiple  use  coordination  requirements  to 
guide  coal  program  activities.  These  constraints  and  requirements  could 
include  such  actions  as  identification  of  unique  stipulations  to  be  placed  in 
any  potential  coal  lease  on  an  area,  or  recommendations  of  preferred  coal 
leasing  areas.   Any  leasing  which  is  conducted  would  not  involve  all  the  land 
identified  as  acceptable  for  further  consideration  for  coal  leasing.   Those 
lands  not  leased  continue  to  be  available  for  any  other  uses  (e.g.,  livestock 
grazing)  permitted  by  the  land  use  plan. 
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The  20  unsuitability  criteria,  as  one  of  the  four  screens,  are  only  one  way  of 
ensuring  that  Federal  coal  management  will  proceed  in  an  environmentally 
acceptable  manner.   These  criteria  can  be  divided  into  four  categories:   those 
which  are  required  under  Sections  510  or  522  of  SMCRA  (e.g.,  Federal  land 
system,  buffer  zones  along  rights-of-way  and  adjacent  to  communities  and 
buildings,  alluvial  valley  floors,  and  reclaimability  criteria);  those  which 
are  discretionary  under  Section  522  (e.g.,  land  used  for  scientific  studies, 
municipal  watersheds,  and  floodplains  criteria);  those  which  embody 
requirements  under  other  statutes  which  the  Department  proposes  to  enforce 
through  the  application  of  unsuitability  criteria  (e.g.,  federally  listed 
endangered  species  and  bald  and  golden  eagle  criteria);  and  those  which  are 
not  required  by  statute  but  which  the  Department  proposes  to  apply  in  its 
discretion  as  good  public  policy  (e.g.,  scenic  areas,  state  resident  fish  and 
wildlife,  and  state  proposed  criteria).   Some  of  the  criteria  involve 
interpretation  of  legal  requirements  within  circumscribed  limits;  others 
represent  an  attempt  to  set  limits  on  field-level  resource  management 
judgments  that  have  previously  been  entirely  discretionary. 

The  unsuitability  criteria  are  intended  to  identify  those  lands  that  must  be 
set  aside  from  coal  leasing  to  preserve  the  resource  or  value  of  concern.   It 
was  intended  that  by  utilizing  guidelines,  procedures  and  data  developed  by 
the  SMAs,  the  application  of  criteria  would  be  consistent,  uniform  and 
objective.   The  regulations  at  43  CFR  3461.3-l(b) (1)  require  that  the 
unsuitability  assessment  be  based  on  the  best  data  that  can  be  obtained  within 
the  time  and  resources  available  to  prepare  the  land  use  plan.  The  land  use 
plan  must  include  an  indication  of  the  adequacy  and  reliability  of  the  data 
involved.   The  authorized  officer  is  required  to  make  every  effort  to  collect 
adequate  and  reliable  data  which  would  permit  the  application  of  all  of  the 
criteria  during  land  use  planning.  However,  Section  3461.3-l(b)(l)  further 
states  that  where  either  a  criterion  or  an  exception  cannot  be  applied  during 
the  land  use  planning  process  because  of  inadequate  or  unreliable  data,  the 
plan  must  discuss  the  reasons  for  this  and  disclose  when  during  activity 
planning  (or  in  the  case  of  Criterion  19,  prior  to  approval  of  a  permit)  the 
data  needed  to  make  an  assessment  with  reasonable  certainty  will  be 
generated.  When  those  data  are  obtained,  the  authorized  officer  must  then 
make  public  his  assessment  and  rationale  on  the  application  of  the  criterion 
(or  the  exception)  and  allow  opportunity  for  public  comment.   It  is  intended 
that  these  instances  where  decisions  on  unsuitability  criteria  are  being 
deferred  to  activity  planning  would  be  infrequent  because  the  data  gaps  for 
unsuitability  criteria  application  would  have  been  identified  and  corrected 
during  the  preplanning  phase  of  the  process. 

The  lands  evaluated  by  the  multiple  resource  trade-off  screen  would  eventually 
be  studied  in  a  site-specific  analysis  and  attendant  regional  environmental 
impact  statement  (EIS).   Inventory  information  would  continue  to  be  collected 
on  the  resource  values  that  were  passed  through  the  screens.   During  the 
site-specific  analysis  and  regional  lease  sale  EIS,  resource  values  would  be 
"revisited"  and  impacts  analyzed  based  on  additional  information  and 
tract-specific  development  information.  The  areas  carried  forward  as 
acceptable  for  further  consideration  may  be  retained  or  dropped  from  the 
leasing  process  as  the  analysis  indicates. 
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Although  It  Is  likely  that  most  major  conflicts  between  coal  and  other 
resources  would  be  addressed  during  the  application  of  the  unsuitability 
criteria  screen,  significant  resource  balancing  decisions  may  still  remain. 
The  screen  is  the  appropriate  place  to  consider  these  other  resources.  The 
adjustments  in  the  land  use  planning  process  at  this  stage  would  be  made  to 
accommodate  unique,  site-specific  resource  values  clearly  superior  to  coal  but 
which  are  not  included  in  the  criteria,  e.g.,  air  quality,  a  prime  recreation 
site  or  a  campground.   The  responsible  official  would  balance  these  values 
against  the  possibility  of  offering  additional  coal  for  leasing  in  the 
planning  unit . 

D.   FEDERAL  LANDS  REVIEW  AND  PETITION  PROCESS 

Application  of  the  coal  unsuitability  criteria  constitutes  part  of  the  Federal 
lands  review  as  required  by  Section  522(b)  of  SMCRA.   The  Federal  lands  review 
is  conducted  principally  through  the  land  use  planning  processes  of  SMAs. 
SMCRA  also  requires  the  States  to  undertake  a  similar  program  for  nonfederal 
lands  if  they  wish  to  assume  primary  regulatory  authority  under  the  Act.  A 
list  of  standards  to  be  used  by  the  States  is  presented  in  Section  522(a)(3) 
of  SMCRA.   These  same  standards  must  also  be  applied  to  Federal  lands, 
including  private  surface  lands  overlying  Federal  coal. 

Moreover,  SMCRA  mandates  that  the  Secretary  of  the  Interior  review  all  Federal 
lands  for  unsuitability  and  that  citizens  be  allowed  to  petition  for  or 
against  designation  of  lands  as  unsuitable.  Consequently,  under  SMCRA,  the 
Department  of  the  Interior  has  procedures  to  apply  unsuitability  criteria, 
both  as  part  of  a  comprehensive  Federal  lands  review  and  as  part  of  a  petition 
process. 

Unsuitability  criteria  are  applied  to  unleased  lands  during  land  use 
planning.  The  unsuitability  of  leased  lands  is  covered  during  the  review  of 
the  surface  mining  permit  application.   Section  522(a)(2)  requires  that  lands 
be  deemed  unsuitable  for  all  or  certain  types  of  surface  coal  mining  if 
reclamation  under  the  requirement  of  SMCRA  is  not  technologically  and 
economically  feasible.  In  the  decision  that  established  the  coal  program 
after  completion  of  the  1979  FEIS ,  former  Secretary  of  the  Interior  Andrus 
determined  that  this  criterion  is  most  efficiently  and  appropriately  applied 
at  the  surface  mining  permit  application  stage  rather  than  during  land  use 
planning.   Factors  affecting  reclamation  are,  in  fact,  considered  at  various 
points  throughout  land  use  and  activity  planning.   The  formal  review  under 
Section  522(a)(2),  however,  is  encompassed  within  the  surface  mining  permit 
review  process.  As  SMCRA  requires,  Federal  lands  review  is  conducted  during 
land  use  planning  to  the  extent  possible,  and  the  remaining  portion  is 
conducted  during  the  surface  mining  permit  application  review. 

The  OSM  has  the  responsibility  of  administering  the  statutory  unsuitability 
petition  process.   OSM  will  make  a  formal  designation  of  Federal  lands  as 
unsuitable  only  in  response  to  a  petition  to  designate  under  Section  522(c)  of 
SMCRA.   A  party  can  submit  either  of  two  kinds  of  petitions.   One  is  a 
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petition  to  designate  land  unsuitable  for  mining.   The  other  is  a  petition  to 

terminate  a  designation  of  unsuitability.   Section  522  of  SMCRA  requires  that 

the  petitioner  be  adversely  affected  by  potential  mining  of  the  lands  in 
question  and  provide  facts  supporting  the  allegation. 

Petitions  submitted  will  be  reviewed  by  OSM  in  consultation  with  the  SMA  and 
then  returned  with  recommendations  to  the  authorized  SMA.   A  public  hearing 
will  later  be  held  to  present  to  the  public  the  reviews  of  the  OSM  and  the 
SMA.   These  reviews  will  describe  (1)  potential  coal  resources  of  the  area; 
(2)  the  demand  for  coal  resources;  and  (3)  the  impact  of  such  designation  on 
the  environment,  the  economy,  and  the  supply  of  coal.   A  decision  to  designate 
land  unsuitable,  to  reject  the  petition,  or  to  terminate  a  prior  designation 
will  occur  within  60  days  of  the  hearing. 

E.   CHANGES  TO  THE  CRITERIA  1982  AND  1983 

Changes  were  made  to  the  43  CFR  3400  Coal  Management  regulations  in  1982  for 
the  purpose  of  "eliminating  burdensome  and  outdated  provisions  and  to 
streamline  the  rules."  Other  changes  were  made  in  response  to  the  court 
decision  in  the  suits  filed  by  Texaco,  Inc.  and  the  National  Coal  Association 
challenging  the  alluvial  valley  floor  (AVF)  provisions  of  the  Federal  coal 
program  regulations  (43  CFR  3435),  certain  unsuitability  criteria,  and  the 
application  of  the  unsuitability  criteria  to  leased  lands.  These  suits  were 
joined  by  the  court  and  are  referred  to  as  Texaco  and  National  Coal 
Association  v.  Andrus,  et  al.  (Civil  No.  79-2448,  D.D.C.,  August  15,  1980), 
hereinafter  referred  to  as  Texaco.   The  court  generally  upheld  the  bases  of 
the  unsuitability  criteria,  ruled  in  favor  of  the  Department  of  the  Interior 
on  some  points,  and  returned  several  regulations  to  the  Department  for 
revision,  consistent  with  its  opinion.   Specific  changes  related  to  the 
application  of  the  unsuitability  criteria  which  were  made  in  the  1982 
rulemaking  included: 

1.  Sequential  screening  process.   The  requirement  that  the  four  screens  used 
to  identify  areas  acceptable  for  further  consideration  for  leasing  be  applied 
in  sequential  order  was  deleted  to  provide  the  manager  greater  flexibility  in 
developing  the  land  use  plan. 

2.  Criterion  1  -  Federal  Land  Systems.   In  the  Texaco  suit,  the  court 
declared  invalid  that  portion  of  unsuitability  Criterion  1  that  made  land 
under  study  for  inclusion  in  a  Federal  land  system,  such  as  the  National 
Wildlife  Refuge  System,  unsuitable  for  coal  leasing.   The  court  held  that 
SMCRA  authorizes  an  unsuitability  determination  only  when  the  lands  are 
actually  included  in  the  Federal  land  systems  and  that  the  Secretary  cannot 
establish  an  unsuitability  standard  contrary  to  clear  congressional  intent. 

3.  Criterion  2  -  Rights-of-way.   The  reference  to  agricultural  crop 
production  was  deleted. 

4.  Criterion  3  -  Buffer  Zones.  An  exception  was  added  as  a  result  of  the 
Texaco  ruling,  which  provides  that  after  a  public  notice  and  opportunity  for 
public  hearing,  leasing  can  occur  within  100  feet  of  a  public  road. 
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5.  Criteria  9,  11,  12,  13,  and  14  -  Wildlife.   In  the  Texaco  decision,  the 
court  held  that  SMCRA  amended  the  Endangered  Species  Act  and  that  the  Eagle 
Protection  Act  and  the  Migratory  Bird  Treaty  Act  were  consistent  with  SMCRA. 
Coal  operators  who  invested  substantial  financial  and  legal  commitments  before 
SMCRA  are  therefore  exempt  from  the  provisions  of  these  Acts.   With  respect  to 
the  Endangered  Species  Act,  the  court's  decision  of  October  1,  1984,  in  In 
Re;   Permanent  Surface  Mining  Regulation  Litigation,  Civil  No.  79-1144,  at 
62-63,  makes  it  apparent  that  a  coal  operator  is  not  exempt  from  the 
Endangered  Species  Act.   Rather,  the  1980  decision  means  only  that  the 
Endangered  Species  Act  cannot  be  the  basis  for  the  Secretary  to  ignore 
substantial  financial  and  legal  commitments  when  he  makes  unsuitability 
determinations  under  Section  522  of  SMCRA. 

6.  Criterion  16  -  Floodplains.   In  Texaco,  the  court  declared  floodplains 
Criterion  16  to  be  unauthorized  because  it  makes  floodplains  unsuitable  for 
coal  leasing  unless  coal  mining  on  floodplains  can  be  shown  not  to  pose  a 
threat  of  loss  of  life  or  property.  The  court  held  that  the  Secretary  must 
establish  that  a  threat  of  loss  of  life  or  property  exists  before  a  floodplain 
can  be  deemed  unsuitable  for  coal  leasing. 

7.  Criterion  17  -  Municipal  Watersheds.   In  Texaco,  the  court  returned 
Criterion  17 ,  dealing  with  municipal  watersheds,  to  the  Department  for 
revision  because  the  exception  required  the  concurrence  of  officials  of  the 
affected  local  government.  The  court  held  that  this  concurrence  requirement 
was  unauthorized  by  SMCRA  and  was  therefore  unlawful. 

8.  Application  of  Unsuitability  Criteria  on  Leased  Lands.  This  requirement 
was  deleted  from  the  rules  under  the  decision  of  the  Texaco  case.   The  court 
held  that  only  those  unsuitability  criteria  listed  in  SMCRA  may  be  applied  to 
lands  that  had  been  leased  before  SMCRA. 

9.  Assessment  and  Land  Use  Planning.  The  requirement  that  exceptions  should 
be  considered  only  when  an  unsuitability  condition  existed  in  an  area  free  of 
other  unsuitability  conditions  was  deleted,  as  was  the  requirement  that  a 
Federal  Register  notice  be  issued  after  the  unsuitability  criteria  are  applied. 

10.  Findings.   The  section  requiring  the  authorized  officer  to  "prepare  a 
statement  for  such  lands  on  the  potential  coal  resources ,  the  demand  for  coal 
resources,  and  the  impact  of  such  designation  on  the  environment,  the  economy, 
the  supply  of  coal"  was  deleted. 

11.  Petitions  to  Designate  Lands.  The  section  requiring  the  SMA  to  petition 
the  Surface  Mining  Officer  under  30  CFR  Part  769  to  formally  designate  lands 
unsuitable,  after  having  completed  an  unsuitability  assessment,  was  deleted. 

In  December  1983,  Criterion  7  -  Historic  Sites,  was  modified  such  that  only 
publicly  owned  historic  sites  on  Federal  lands  which  are  listed  in  the 
National  Register  of  Historic  Places  can  be  found  to  be  unsuitable.   This 
change  was  made  to  make  this  Criterion  consistent  with  the  provisions  of 
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Section  522(e)  of  SMCRA.   However,  this  change  did  not  in  any  way  relieve  the 
SMA  of  its  responsibilities  under  Section  106  of  the  National  Historic 
Preservation  Act  to  consider  the  effect  of  coal  leasing  on  places  listed  or 
eligible  for  listing,  and  to  provide  the  Advisory  Council  on  Historic 
Preservation  a  reasonable  opportunity  to  comment. 

In  analyzing  the  effects  of  having  changed  various  Sections  of  43  CFR  3400 
regarding  unsuitability  criteria  as  listed  above,  the  Bureau  determined  that  a 
quantifiable  response  was  not  possible.   Without  having  applied  both  the  1979 
unsuitability  regulations  and  the  1983  amendments  to  the  same  parcel  of  land, 
it  is  impossible  to  accurately  measure  the  effect  of  the  rulemaking. 

In  those  instances  where  the  BLM  did  have  data  after  the  changes,  the  effects 
of  more  experience  and  more  data  had  a  greater  impact  than  did  the  regulatory 
changes  themselves. 

A  more  significant  impact  of  the  amendments  is  the  effect  it  has  had  on  the 
planning  process.   Instead  of  finding  a  portion  of  ground  unsuitable  for 
further  consideration  for  leasing  by  use  of  one  of  20  criterion,  the  same 
ground  is  being  removed  from  further  consideration  by  the  multiple  resource 
trade-off  screen.   This  is  not  to  say  that  the  rulemakings  of  1982-83  are  of 
no  consequence.   In  the  course  of  holding  public  meetings  and  from  reviewing 
letters  on  this  task,  many  commenters  noted  the  changes  that  had  been  made  by 
the  rulemakings  and  these  comments  were  developed  into  one  of  the  three  major 
issues  of  this  report.   Specific  suggestions  to  changing  one  or  more  of  the 
criteria  are  analyzed  in  Chapter  Two,  with  findings  and  conclusions  presented 
on  each  issue. 
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CHAPTER  II  -  ISSUES,  ANALYSES,  AND  CONCLUSIONS 

Chapter  I  outlined  the  major  issues  which  are  analyzed  in  this  section. 

This  chapter  is  organized  into  three  parts.   Part  One  is  an  analysis  of 
subissues  related  to  the  overall  discussions  which  call  for  changes  to  the 
regulations  at  A3  CFR  3461.1  dealing  with  the  unsuitability  criteria.  Part 
Two  addresses  the  issue  of  data  adequacy.  Part  Three  contains  those  subissues 
dealing  with  guidelines  and  procedures.  Each  part  of  the  chapter  is  further 
subdivided  into  a  discussion  of  the  general  aspects  of  the  criteria  and  then 
each  criterion  is  identified  and  discussed  in  detail.   In  each  of  these 
sections,  the  subissues,  the  analysis,  and  the  findings  and  conclusions  are 
presented. 


A-21 


APPENDIX  1 

12 

PART   ONE 

A.  CHANGES  TO  REGULATIONS 

GENERAL 

Issue  1 

Exceptions  should  not  be  applied  to  areas  where  more  than  one  unsuitability 
condition  exists. 

Analysis 

The  1979  regulations  contained  a  provision  that  exceptions  to  the  criteria 
could  be  applied  where  only  one  unsuitability  condition  existed.   Application 
of  exceptions  was  not  allowed  if  more  than  one  condition  applied  to  an  area. 
This  provision  was  added  to  the  1979  regulations  late  in  their  development  and 
without  special  note  as  to  its  intent  or  origin.   In  1982  the  provision  was 
revised  to  allow  for  application  of  exceptions  to  areas  where  "one  or  more" 
unsuitability  conditions  exist,  removing  the  restriction  of  the  1979 
regulations.  Apparently,  the  change  was  not  widely  noted  until  the  OTA  Report 
discussed  it  in  July  1984. 

Although  no  explanation  was  given  as  to  the  original  intent  of  the  1979 
regulation,  the  restriction  was  apparently  intended  to  ensure  that  BLM  did  not 
use  the  exceptions  to  circumvent  the  intent  of  SMCRA  and  lease  environmentally 
sensitive  areas.  Because  of  the  language  in  the  provision  (providing  that 
only  one  unsuitability  "condition"  rather  than  criterion  could  apply  for 
exceptions  to  be  used),  BLM  experienced  problems  with  the  restrictiveness  of 
the  provision  from  the  beginning.   For  example,  a  public  road  built  across 
public  lands  under  a  right-of-way  would  constitute  unsuitability  conditions 
under  both  Criterion  2  (rights-of-way)  and  Criterion  3  (cemeteries,  roads,  and 
structures).  As  such,  the  area  would  be  unsuitable  no  matter  how  easily  the 
road  could  be  moved  without  adversely  affecting  users. 

The  1982  change  provides  for  administrative  flexibility  in  applying  the 
concepts  of  multiple  use  through  the  multiple  resource  trade-off  screen  rather 
than  inflexibly  in  having  to  exclude  areas .  Environmental  groups  opposed  the 
change  for  that  reason,  while  BLM  personnel  have  supported  it. 

Findings  and  Conclusions 

No  examples  were  cited  by  the  commenters  who  raised  the  issue  to  support  the 
restrictions  on  use  of  exceptions  and  exemptions  to  the  criteria.   In  light  of 
that,  the  administrative  flexibility  allowed  by  the  exceptions  and  exemptions 
appears  to  be  a  desirable  and  critical  element  of  the  program  which  should  be 
maintained. 

Issue  2 

All  exceptions  and  exemptions  to  the  unsuitability  criteria  should  be 
eliminated,  in  order  to  strengthen  the  protection  offered  by  the  criteria. 
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Analysis 

Several  commenters,  during  the  unsuitability  review  process,  have  seen 
exception  and  exemption  as  a  weakening  of  protection  for  resources  that  they 
feel  should  have  priority  over  coal  development.   Conversely,  other  commenters 
have  recommended  additional  exceptions,  especially  for  Criterion  1  (Federal 
land  systems). 

When  first  field  tested,  the  unsuitability  criteria  were  applied  as  a  distinct 
step;  then  the  exceptions  and  exemptions  were  applied  as  a  separate  step.   The 
results  of  the  field  test  indicated  that  almost  all  coal  lands  had  some 
features  which  called  for  use  of  the  criteria.   In  short,  the  criteria  are 
inconsistent  with  the  goals  of  a  multiple  use  agency  if  not  accompanied  by 
exceptions.   Exemptions  have  been  added  as  a  result  of  the  requirements  of 
statutes  and  court  decisions  such  as  Texaco. 

Current  experience  indicates  that  frequently  an  impact  can  be  mitigated  by 
appropriate  mine  development.  The  exceptions  allow  mining  and  still  offer 
opportunities  for  other  resource  uses  through  the  use  of  mitigating  measures. 

If  all  exceptions  and  exemptions  were  removed  from  the  criteria,  only  those 
lands  with  no  sensitive  values  (no  matter  how  insignificant  the  conflict  with 
coal  mining  or  how  effective  mitigation  is  in  protecting  the  non-mineral 
values)  would  be  available  to  coal  development  and  those  that  are  acceptable 
for  further  consideration  for  leasing  would  be  discontinuous  and  of  small 
acreage.   For  example,  under  Criterion  1  (Federal  land  systems)  all  Federal 
lands  in  National  Forests  east  of  the  100th  Meridian  are  unsuitable  for 
mining.  With  reference  only  to  lands  east  of  the  100th  Meridian  there  are 
three  exceptions  to  the  general  rule:   (a)  surface  coal  mining  operations 
which  existed  on  August  3,  1977;  (b)  those  lands  which  had  outstanding  valid 
existing  rights  to  surface  mine  coal  as  of  August  3,  1977;  and  (c)  on  such 
lands  that  the  Secretary  of  the  Interior  determines  have  no  significant 
recreational,  timber,  economic  or  other  values  which  may  be  incompatible  with 
surface  mining  operation  and  the  surface  operations  and  impacts  are  incident 
to  an  underground  coal  mine.   Thus,  surface  coal  mining  on  Federal  lands 
within  the  boundaries  of  a  National  Forest  west  of  the  100th  Meridian  is 
possible  as  outlined  in  the  three  exceptions  above,  and  coal  mining  on  Federal 
lands  within  the  boundaries  of  a  National  Forest  east  of  the  100th  Meridian 
are  not  necessarily  restricted  to  underground  operations  approved  by  the 
Secretary  as  explained  in  the  three  exceptions  above. 

Elimination  of  all  exceptions  and  exemptions  would  also  require  a  major 
revision  of  the  legal  authorities  which  authorize  the  coal  program.   Several 
of  the  exemptions  and  exclusions  in  the  current  program  are  court  ordered  or 
otherwise  required  by  statute. 

Findings  and  Conclusions 

Exceptions  and  exemptions  to  the  criteria  are  a  feature  which  provide  for 
exclusion  of  areas  which  can  be  mined  in  an  environmentally  acceptable  manner. 
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Issue  3 


The  regulations  (43  CFR  3461)  should  be  revised  to  expand  and  clarify 
opportunities  for  public  participation  during  application  of  the  unsuitability 
criteria. 

Analysis 

As  a  result  of  the  1982/83  changes,  the  coal  unsuitability  regulations  are 
virtually  silent  concerning  public  participation.   Section  3461.3-2  mentions 
consultation  and  refers  to  3420.1-6  and  3420.1-7;  however,  little  direction  Is 
given.   In  addition,  a  requirement  to  publish  the  results  of  each  application 
of  the  unsuitability  criteria  in  the  Federal  Register  and  local  newspapers  was 
eliminated  in  the  1982/83  changes.   As  a  result,  public  participation  has 
occurred  differently  in  different  areas,  creating  confusion  with  the  public  as 
to  just  when  input  is  appropriate  and  timely. 

The  1982/83  changes  in  public  participation  were  not  discussed  in  the  preamble 
to  the  regulations.   Presumably,  the  requirements  were  deleted  because  they 
duplicated  requirements  found  In  the  CEQ  regulations  (40  CFR  1500)  or  the 
planning  regulations  (43  CFR  1600)  and,  as  a  result,  were  unnecessary. 

Addition  of  a  new  public  participation  section  would  help  assure  a  consistent 
approach  to  public  input  and  help  those  interested  in  coal  unsuitability  to 
understand  when  to  expect  an  opportunity  to  participate.   If  public 
participation  were  regulated,  it  would  be  incumbent  for  the  SMA  to  follow,  and 
carefully  document,  the  steps  outlined. 

Findings  and  Conclusions 

Regulatory  changes  regarding  public  participation  could  be  made;  however,  it 
would  be  more  appropriate  to  Issue  additional  planning  guidance  to  assure  that 
the  public  is  adequately  informed  of  the  unsuitability  process.   It  should  be 
noted  that  a  section  will  be  added  to  the  rules  at  3461.3-l(a)  to  provide 
specifically  for  public  comment  on  the  application  of  unsuitability  criteria. 

Issue  4 

The  format  of  43  CFR  3461  should  be  revised  to  clarify  the  process  of  applying 
the  criteria. 

Analysis 

It  was  determined,  in  the  workshops  and  public  meetings  that  a  principal  reason 
for  the  public  misunderstanding  of  the  application  of  the  criteria  is  the 
sequence  of  the  existing  regulations.   Criteria  are  listed  at  3461.1. 
Procedures  explaining  how,  when  and  where  to  apply  the  criteria  follow  the 
list  of  the  criteria  at  3461.3  Many  people  do  not  read  beyond  the  language  of 
the  criteria  (3461.1)  to  examine  3461.3  which  explains  the  policy  of 
application  of  the  criteria. 


A-24 


UNSUITABILITY  REVIEW 

15 

The  OTA  report  stressed  public  acceptance  of  the  leasing  program.   Acceptance 
is  contingent  upon  public  awareness  and  understanding.   One  of  the  ways  to 
facilitate  public  understanding  is  to  format  the  regulations  in  a  logical 
presentation. 

Findings  and  Conclusions 


The  3461  regulations  were  written  to  place  emphasis  on  the  criteria.   However, 
too  much  emphasis  has  been  placed  on  the  criteria  at  the  expense  of  the  policy 
and  procedure  set  forth  later  in  the  regulation.   Therefore,  current  Sections 
3461.2  through  3461.5  should  be  at  the  beginning  of  the  3461  regulations.  A 
handbook  should  be  distributed  to  assure  that  SMA  personnel  are  aware  of  the 
correct  procedures  to  be  followed  in  processing  the  application  of  the 
criteria. 

Issue  5 

The  two  coal  land  use  planning  screens  of  unsuitability  assessment  and 
multiple  resource  trade-offs  should  be  combined. 

Analysis 

Confusion  exists  as  to  the  relationship  between  the  application  of  the 
unsuitability  criteria  and  multiple  resource  trade-offs. 

It  is  reasonable  that  screens  be  applied  sequentially,  except  in  the  cases 
where  there  are  indications  that  later  screens  applied  earlier  in  the  process 
would  prove  more  efficient  because  lands  could  be  deleted  from  further 
consideration  without  expending  added  resources.   However,  the  coal  management 
regulations  (43  CFR  3400)  were  changed  in  1982  to  allow  the  unsuitability 
criteria  and  multiple  resource  trade-off  screens  to  be  applied  in  no 
particular  order.   Therefore,  one  screen  does  not  necessarily  follow  the  other. 

The  unsuitability  criteria  are  to  be  viewed  as  non-discretionary  items  based 
on  law,  policy,  or  regulations.  The  multiple  resource  screen  is  used  to 
balance  the  leasing  of  coal  with  other  land  uses.  The  multiple  resource 
trade-off  screen  considers  other  resources  and  is  applied  on  a  case-by-case 
basis  at  the  discretion  of  the  manager.   Coal  areas  that  have  passed  through 
the  previous  two  screens  of  coal  development  potential  and  unsuitability 
criteria  may  be  eliminated  from  further  consideration  if  other  public  land 
resource  values  are  determined  to  be  superior  to  the  value  of  the  coal. 

Combining  these  two  screens  into  one  is  impractical  because  it  would  not  be 
clear  as  to  exactly  why  a  parcel  of  land  is  eliminated  from  further 
consideration  and  would  only  serve  to  confuse  the  public.   If  applied 
properly,  the  unsuitability  criteria  eliminate  lands  early  in  the  process  so 
the  manager  can  focus  on  those  parcels  where  the  more  difficult  discretionary 
decisions  have  to  be  made.   By  keeping  unsuitability  criteria  as  a  distinct, 
separate  step,  the  public  is  assured  in  a  very  clear  manner  that  the  Federal 
lands  review  required  by  SMCRA  and  other  applicable  laws  governing  the  program 
have  been  followed.  However,  clarification  of  these  two  processes  would  help 
eliminate  the  misunderstanding  of  how  the  two  screens  fit  together. 
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Findings  and  Conclusions 


Guidance  needs  to  be  given  on  the  relationship  between  the  two  screens. 
Preferably  this  would  go  into  a  handbook. 

Issue  6 

The  unsuitability  criteria  should  not  be  applied  when  leasing  split-estate 
lands. 

Analysis 

Commenters  have  suggested  that  the  Federal  government  relinquish  its  right  to 
(or  at  least  interest  in)  the  surface  resources,  when  these  lands  go  to 
patent.   Conflict,  controversy,  and  frustration  with  landowners  could  be 
avoided  if  the  unsuitablity  criteria  were  not  applied  to  split-estate  lands; 
however,  the  SMA  would  not  then  be  adequately  protecting  the  public  interest 
or,  in  some  cases,  complying  with  SMCRA. 

The  leasing  of  Federal  coal  is  a  Federal  action  and,  as  such,  is  subject  to 
the  National  Environmental  Policy  Act  (NEPA).  NEPA  requires  the  Federal 
Government  to  consider  the  environmental  consequences  resulting  from  Federal 
actions,  not  just  those  consequences  which  affect  Federal  property.   Other 
Federal  laws,  for  example  SMCRA,  show  that  the  Federal  Government  is 
interested  in  protecting  surface  resources,  regardless  of  their  ownership. 

Currently,  unsuitability  criteria  are  applied  to  all  Federal  lands  prior  to 
the  leasing  of  coal,  other  than  to  coal  owned  by  the  TVA.   "Federal  Land"  is 
defined  to  mean  all  land,  including  mineral  interests,  owned  by  the  Federal 
Government,  but  excluding  Indian  lands.   Split-estate  lands  are  clearly 
included  in  this  definition. 

Inventory  on  split-estate  land  can  be  difficult  because  access  to  the  surface 
can  be  denied  agency  personnel.   This  raises  the  possibility  that  inventoried 
critical  habitat  can  be  destroyed  by  the  surface  owner  when  he  discovers  that 
some  of  his  property  might  not  be  leased.   Nevertheless,  resource  protection 
can  be  realized  by  the  application  of  unsuitability  criteria  to  split-estate 
lands.   Preparation  of  stipulations  and  agreements,  and  cooperation  with  other 
local  and  state  agencies,  can  provide  a  great  deal  of  resource  protection  to 
split-estate  lands. 

Findings  and  Conclusions 

It  is  concluded  that  nothing  should  be  changed  in  the  regulations  and  the 
criteria  should  continue  to  be  applied  on  split-estate  lands. 
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CHANGES  TO  REGULATIONS 
SPECIFIC 
Issue  7 

Criterion  1  (Federal  land  systems)  should  be  revised  to  include  as  unsuitable 
those  areas  proposed  for  inclusion  in  the  listed  systems  or  the  exemption 
(43  CFR  3461.1(a)(3))  to  the  Criterion  should  delete  the  language  "The 
application  of  the  portion  of  this  Criterion  applying  to  land  proposed  for 
inclusion  in  the  listed  systems...." 

Analysis 

In  Texaco,  the  court  declared  invalid  that  portion  of  Criterion  1  that  made 
land  under  study  for  inclusion  in  a  Federal  land  system  unsuitable  for  coal 
leasing.   The  court  held  that  (except  for  study  rivers  designated  under 
Section  5(a))  of  the  Wild  and  Scenic  Rivers  Act,  SMCRA  authorizes  an 
unsuitability  determination  only  when  the  lands  are  actually  included  In  the 
Federal  land  system  and  that  the  Secretary  cannot  establish  an  unsuitability 
standard  contrary  to  clear  congressional  intent. 

Findings  and  Conclusions 

The  1982/83  regulation  change  resulted  from  the  decision  of  Texaco  and  as  such 
is  compatible  with  the  current  laws.  Without  further  legislation  addressing 
the  issue,  the  existing  Criterion  should  not  be  changed  to  include  lands 
proposed  for  inclusion  in  the  listed  Federal  land  systems.  However,  the 
language  "land  proposed  for  inclusion"  should  be  eliminated  to  be  consistent. 
Study  rivers  designated  under  Section  5(a)  of  the  Wild  and  Scenic  Rivers  Act 
could  be  expressly  included  to  implement  SMCRA  Section  522(e)(1). 

The  language  of  Criterion  1  will  not  be  changed  (i.e.,  will  not  Include  areas 
under  study  unless  noted  in  SMCRA  Section  522(e)(1),  or  recommended  for  a 
Federal  land  system).   The  reference  to  such  an  area  in  the  exemption  (43  CFR 
3461.1(a)(3))  should  be  removed.   This  wording  appears  to  be  an  oversight  when 
the  Criterion  language  was  changed  in  1982. 

The  multiple  resource  trade-off  screen  which  follows  the  application  of  the 
unsuitability  criteria  can  also  remove  lands  from  consideration  for  coal 
leasing.  Therefore,  the  lands  in  question  could  be  protected  through  the  use 
of  this  screen. 

Issue  8 

Criterion  1  (Federal  land  systems)  should  protect  Federal  land  systems  with 
the  addition  of  buffer  zones. 
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Analysis 


The  Federal  land  system  protected  by  this  Criterion  contains  important 
esthetic,  recreational  or  unique  resources  requiring  careful  husbandry  by  the 
Federal  Government.   For  example,  the  Land  and  Resource  Management  Plans 
(LMPs)  developed  by  the  U.S.  Forest  Service  provide  for  buffers  around  their 
lands.   Nevertheless,  not  all  Federal  land  systems  contain  internal  buffers  to 
protect  them  from  external  influences.   In  some  cases,  buffers  could  not  be 
acquired  for  budgetary  or  political  reasons  or  surrounding  Federal  lands  were 
considered  an  appropriate  buffer. 

Several  coal  conflicts  associated  with  this  issue  have  occurred.  Some 
examples  are:  Kaiparowitz  Plateau  (Glenn  Canyon  National  Recreation  Area)  and 
Alton  Coal  Field  (Bryce  Canyon  and  Zion  National  Parks).  The  types  of  issues 
addressed  in  these  cases  have  been  rather  broad.  Direct  coal  mining  impacts, 
visual  impacts,  and  subsidence  were  of  concern  in  the  Alton  Coal  Field.  Some 
cases  also  raised  concerns  about  indirect  effects;  principal  among  these  were 
air  quality  degradation,  general  visibility,  water  usage  and  population  growth. 

In  the  Alton  Coal  Field,  an  unsuitability  petition  was  filed  and  a  finding  on 
the  direct  visual  effects  of  coal  mining  limited  surface  mining  in  some 
portions  of  the  field,  while  underground  mining  was  permitted.   This  case 
argues  that  Criterion  1  can  address  direct  impacts.   The  case  was  based  on  the 
provision  of  Section  522(e)(3)  of  SMCRA  which  says  "...no  surface  coal  mining 
operations  . . .  shall  be  permitted  which  will  adversely  affect  any  publicly 
owned  park...."  This  provision  is  mandatory  and  argues  that  buffers  to 
protect  Federal  land  system  properties  are  not  necessary.   Express  inclusion 
of  the  SMCRA  Section  522(e)(3)  standard  in  Criterion  1  could  strengthen  its 
application. 

Findings  and  Conclusions 

An  unsuitability  criterion  for  a  buffer  zone  which  deals  with  direct  impacts 
to  Federal  land  systems,  where  those  impacts  can  be  identified,  could  reduce 
the  number  of  potential  conflicts.   However,  a  buffer  is  not  needed  around 
these  land  systems.   The  major  controversies  can  be  addressed  through  the 
application  of  the  provisions  of  SMCRA  (522(e)(3))  and  the  multiple  resource 
trade-off  screen. 

Greater  emphasis  should  be  placed  on  earlier  identification  and  resolution  of 
these  issues  in  land  use  planning. 

Issue  9 

Criterion  1  (Federal  land  systems)  should  be  revised  to  permit  leasing  within 
incorporated  cities,  towns  and  villages  with  the  permission  of  the 
incorporated  city,  town  or  village. 
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Analysis 


Federal  mineral  estate  is  often  included  in  the  recently  expanded  boundaries 
of  communities  in  the  West.   In  order  to  control  development,  western 
communities  have  extended  their  limits  beyond  areas  of  urban  growth  to 
surrounding  farm  and  range  lands.   This  is  one  community  response  to  recent 
boom  conditions.   In  some  cases,  during  land  use  planning,  Bureau  personnel 
have  discovered  that  the  communities  have  few,  if  any,  objections  to  coal 
development  within  those  expanded  boundaries. 

Criterion  1  includes  an  unsuitability  provision  for  incorporated  cities,  towns 
and  villages.   This  provision  is  derived  directly  from  Section  1  of  the 
Mineral  Leasing  Act  of  1920  (30  USC  181),  which  prohibits  leasing  in 
incorporated  cities,  towns  and  villages. 

Changing  the  statute  and  regulation  may  lead  to  more  logical  mining  units  and 
better  resource  recovery.   On  the  other  hand,  if  local  interest  exists,  a 
community  could  change  its  boundaries  in  response  to  BLM  or  industry 
initiative. 

Findings  and  Conclusions 

In  the  event  that  interest  is  expressed  in  areas  within  incorporated  towns  and 
villages,  they  have  the  legal  authority  to  adjust  their  boundaries. 

No  change  in  the  Criterion  is  needed.   However,  Section  1  of  the  Mineral 
Leasing  Act  (MIA)  would  have  to  be  amended  before  leasing  could  occur. 

Issue  10 

The  application  of  Criterion  2  (rights-of-way)  should  be  deferred  until  the 
permit  application  is  prepared.   Rights-of-way  and  easements  are  usually 
settled  by  coal  companies  when  a  permit  application  is  prepared,  and  it  is  not 
necessary  to  declare  these  areas  unsuitable. 

Analysis 

There  has  been  little  difficulty  applying  this  Criterion.   Nevertheless, 
personnel  in  some  coal  regions  have  complained  about  the  number  of 
right-of-way  changes  between  land  use  planning  and  mine  plan  development. 
This  could  make  the  outcome  of  applying  the  Criterion  inconsistent  because  not 
all  rights-of-way  are  unsuitable.   This  can  be  easily  avoided,  however,  by 
applying  stipulations  to  each  new  right-of-way  that  is  issued  within  a  coal 
area.   These  stipulations  can  alert  the  right-of-way  holder  that  coal  mining 
might  occur,  and  that  the  right-of-way  may  have  to  be  relocated.   This 
situation  could  also  be  avoided  by  not  issuing  any  rights-of-way  in  coal  areas 
after  the  Criterion  has  been  applied. 

Applying  this  Criterion  in  land  use  planning  could  help  to  establish  a 
baseline  for  inventory  of  rights-of-way  in  a  coal  region.   This  could  make  it 
less  expensive  and  less  difficult  to  develop  the  coal  resource  because  there 
would  be  fewer  rights-of-way  to  relocate. 
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Very  few  areas  have  been  declared  unsuitable  due  to  rights-of-way.   In  all 
regions  the  approach  has  been  to  flag  the  right-of-way  as  a  problem  for  the 
mine  plan.   The  exceptions  to  this  Criterion  are  very  broad,  making  them 
fairly  easy  to  apply.   In  most  cases  rights-of-way  can  be  relocated.   Only 
major  rights-of-way  (e.g.,  500  KV  lines,  36"  or  larger  pipelines,  and 
railroads)  are  difficult  to  relocate.   The  manner  in  which  personnel  in  the 
coal  regions  have  applied  this  Criterion  has  taken  this  into  account. 

Findings  and  Conclusions 

Applying  this  Criterion  during  land  use  planning  has  caused  limited  problems 
for  personnel  in  all  coal  regions,  and  in  some  cases  has  assisted  decision 
making  during  activity  planning.  The  Criterion  is  effective  and  should  be 
applied  during  land  use  planning. 

Issue  11 

The  application  of  Criterion  3  (lands  within  100  feet  of  a  cemetery  or  a 
right-of-way  or  300  feet  of  an  occupied  dwelling  or  public  buildings  or  parks) 
should  be  deferred  until  the  mine  plan  is  prepared,  and  that  portion  of  the 
Criterion  dealing  with  the  right-of-way  of  a  public  road  should  be  removed 
from  Criterion  3  and  included  in  Criterion  2  (rights-of-way). 

Analysis 

The  discussion  of  the  issue  under  Criterion  2  also  applies  to  Criterion  3. 
There  has  been  more  difficulty  in  applying  Criterion  3,  especially  in  the  San 
Juan  Region.  Generally  this  Criterion  is  more  difficult  to  apply  in  split- 
estate  areas  because  it  is  very  time  consuming  to  identify  and  verify 
buildings,  roads,  and  cemeteries. 

Applying  Criterion  3  during  land  use  planning  could  help  to  develop  a  baseline 
inventory.  For  example,  In  the  San  Juan  Coal  Region  application  of  this 
Criterion  has  provided  baseline  information  for  authorized  and  unauthorized 
occupancies,  which  has  been  helpful  in  monitoring  changes  in  the  number  and 
location  of  residences. 

The  second  part  of  the  issue  deals  with  buffer  zones  along  public  road 
rights-of-way.   Criterion  2  (rights-of-way)  applies  to  federally  owned  surface 
and  affords  protection  to  public  road  rights-of-way.  No  criterion  applies  to 
public  road  right-of-way  on  nonfederally  owned  surface.   However,  Criterion  3 
provides  a  buffer  zone  on  each  side  of  a  public  road  right-of-way  regardless 
of  surface  ownership. 

Criteria  2  and  3  are  written  so  that  the  SMA  could  conceivably  lease  the  coal 
beneath  a  right-of-way  but  determine  as  unsuitable  a  buffer  100  feet  wide 
measured  from  the  outside  line  of  each  side  of  that  right-of-way. 
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Findings  and  Conclusions 

If  Criterion  3  is  applied  during  land  use  planning,  areas  potentially  leasable 
by  applying  the  exceptions  would  not  be  considered  due  to  an  inability  to 
apply  the  exceptions  at  the  time  of  land  use  planning.   In  other  words,  if 
Criterion  3  applies,  the  SMA  is  not  able  to  apply  the  exceptions  because  in 
order  to  do  so  requires  one  to  have  a  mine  plan.   The  problem,  therefore,  is 
to  somehow  apply  the  exceptions  during  land  use  planning  —  a  point  in  the 
leasing  process  that  precedes  the  development  of  a  mine  plan  review  by  several 
years. 

The  wording  of  the  exceptions  seems  to  indicate  some  form  of  latitude  to 
consider  the  lands  affected  by  the  Criterion.   However,  it  is  unclear  whether 
this  could  be  done  at  land  use  planning  or  through  deferral  by  carrying  lands 
into  mine  plan  development.   Guidance  needs  to  be  provided  which  indicates  how 
lands  can  be  carried  through  the  leasing  process  so  the  exceptions  can  be 
applied,  or  the  wording  of  the  exceptions  changed  so  they  may  be  applied  at 
the  time  of  land  use  planning. 

The  protection  of  public  road  rights-of-way  has  been  split  between  two 
criteria.  That  portion  of  Criterion  3  dealing  with  public  road  right-of-way 
should  be  removed  from  Criterion  3  and  combined  with  Criterion  2,  or  vise 
versa. 

Issue  12 

Criterion  3  should  be  amended  to  focus  more  attention  on  the  provisions  of  the 
American  Indian  Religious  Freedom  Act  and  to  permit  the  relocation  of 
cemeteries. 

Analysis 

There  have  been  suggestions  by  various  groups  that  Criterion  3  or  Criterion  7 
could  be  expanded  to  include  sacred  areas.   The  American  Indian  Religious 
Freedom  Act  is  a  broad  policy  statement  in  favor  of  protecting  and  preserving 
Indian  freedoms,  including  access  to  sites.   Criterion  3  states  that  land 
within  300  feet  of  a  church  is  unsuitable  for  leasing,  and  this  could  be 
interpreted,  in  certain  instances,  to  include  sacred  sites.   Under  SMCRA 
Section  522(e)(5),  from  where  this  standard  derives,  churches  have  generally 
been  understood  to  mean  buildings.   In  addition,  unlike  churches  which  are 
significant  to  a  group  of  people,  a  sacred  area  may  be  sacred  only  to  a 
particular  family  or  an  individual.   The  significance  of  the  site  with  respect 
to  individuals,  families,  groups  or  the  Tribe  must  be  considered.   The  types 
of  sites  are  variable  and  may  include  religious  herb  gathering  areas,  offering 
points,  and  topographic  features  that  are  important  for  religious  beliefs 
associated  with  Creation.   It  Is  very  difficult  to  equate  sacred  areas  with 
churches  without  knowing  the  nature  and  the  significance  of  a  site.   This 
would  make  an  unsuitability  criterion  definition  of  sacred  area  difficult  to 
apply  in  a  consistent  and  uniform  manner. 
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Criterion  7  could  be  expanded  to  include  sacred  sites;  however,  the  National 
Historic  Preservation  Act  excludes  sacred  sites  from  consideration  for  the 
National  Register  of  Historic  Places  (36  CFR  60.4)  except  for  sites  of 
historical  significance.   It  would  be  very  difficult  to  add  sacred  sites  into 
Criterion  7  because  sacred  sites  have  limited  links  to  the  National  Register 
of  Historic  Places. 

It  should  be  noted  that  the  definition  of  cemeteries  was  changed  by  OSM  in 
order  that  private  family  burial  grounds  are  not  included  in  the  buffer 
requirement.   The  change  occurred  because  of  a  court  ruling  where  a  coal 
company  had  received  permission  from  a  family  to  mine  closer  than  within  100 
feet  of  a  family  burial;  however,  OSM  issued  a  violation.   The  6th  Circuit 
Court  of  Appeals,  in  the  case  of  Holmes  Limestone  v.  Andrus,  suggested  that  it 
would  be  arbitrary  to  apply  the  unsuitability  criterion  to  private  family 
burial  grounds.  That  definitional  change  Is  currently  subject  to  court 
challenge.   It  is  unclear  which  sacred  sites  could  be  classified  as  cemeteries. 

Despite  this  change  in  OSM  buffer  requirements,  the  BLM  in  New  Mexico  has  made 
a  multiple  resource  trade-off  decision  to  use  the  100-foot  buffer  zone  for 
gravesites.   This  is  a  good  example  of  how  this  screen  can  be  used  in 
conjunction  with  the  unsuitability  criteria  screen  to  reflect  special  regional 
concerns.   The  special  regional  concerns  of  American  Indian  culture  have  been 
considered  and  the  end  result  similar  to  including  gravesites  in  the 
definition  of  cemeteries  in  the  unsuitability  criteria. 

Adequate  consideration  of  sacred  areas  could  be  achieved  through  applying 
multiple  resource  trade-off  screens;  this  would  allow  each  region  the 
discretion  to  tailor  the  consideration  of  American  Indian  religious 
practices.   There  is  a  perception  that  the  unsuitability  criteria  screen  is 
more  important  or  effective  than  the  multiple  resource  trade-off  screen.  The 
BLM's  limited  application  of  this  screen  has  added  to  this  perception.   The 
BLM  could  facilitate  the  application  of  the  multiple  resource  trade-off  screen 
by  developing  better  guidance  for  BLM  manuals  and  handbooks. 

Relocation  of  cemeteries  is  regulated  by  individual  State  laws.   In  many 
states  it  is  possible  to  move  cemeteries,  with  the  concurrence  of  living 
relatives.   This  can  be  a  long  and  difficult  process  for  the  individual,  group 
or  agency  doing  the  search.   It  would  be  difficult  for  the  BLM  to  apply  such 
an  exception  uniformly  because  of  the  different  State  requirements.   It  should 
be  noted,  that  unsuitability  Criterion  3  is  more  restrictive  than  many  State 
laws.   Creating  a  new  exception  would  help  to  make  the  Criterion  more 
consistent  with  State  law. 

Findings  and  Conclusions 

In  lieu  of  an  additional  coal  unsuitability  criterion  for  American  Indian 
sacred  sites,  the  BLM  should  develop  guidance  for  the  application  of  the 
multiple  resources  trade-off  screen. 

Currently,  the  relocation  of  a  cemetery  is  permissible  If  approved  in  a  state 
or  Federal  coal  mining  operation  plan.   An  exception  to  Criterion  3  that 
allows  relocation  of  cemeteries  would  be  helpful. 
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Issue  13 

The  scope  of  Criterion  5  should  be  expanded  to  include  Class  I  air  quality 
areas. 

Analysis 

This  issue  was  raised  to  assure  that  sensitive  air  quality  areas  are  protected 
prior  to  leasing  in  order  to  add  an  air  quality  "threshold  concept"  to  the 
coal  unsuitable  criteria.   It  is  implied  that  air  quality  is  not  currently 
considered  or  protected  at  the  pre-leasing  stage. 

Criterion  5  provides  for  protection  of  areas  of  "outstanding  scenic  quality  or 
high  visual  sensitivity"  through  Visual  Resource  Management  (VRM) .   The 
purpose  of  VRM  is  to  manage  the  quality  of  the  visual  environment,  and  to 
reduce  the  visual  impact  of  development  activities.   The  VRM  program  is 
administered  under  requirements  of  FLPMA  and  NEPA.   Class  I  VRM  areas  allow 
the  least  amount  of  modification  to  the  landscape. 

The  Prevention  of  Significant  Deterioration  (PSD)  program  limits  the  amount  of 
additional  air  pollution  allowed  in  areas  of  good  air  quality.  The  purpose  of 
the^PSD  program  is  to  prevent  deterioration  of  air  quality  in  these  "clean 
air"  areas,  to  levels  common  in  urban  areas.   The  PSD  program  is  administered 
under  requirement  of  the  Clean  Air  Act  (as  amended).   Class  I  PSD  areas  allow 
the  least  amount  of  additional  air  pollution  from  major  sources,  and  also 
provide  for  protection  of  "Air  Quality  Related  Values"  (e.g.,  visibility 
atmospheric  deposition,  odors,  etc.).  ' 

By  law,  air  quality  must  be  considered  and  protected.  The  Federal  Government 
is  required  to  analyze  potential  air  quality  impacts  due  to  coal  development 
prior  to  leasing  under  NEPA,  prior  to  and  during  operations  under  the  Clean 
Air  Act,  and  continuously  under  FLPMA.   The  actual  impact  to  air  quality  from 
a  facility  is  dependent  upon  numerous  variables,  including  process  involved, 
control  technologies  applied,  location,  topography,  meteorology,  and 
production  scale.  Air  quality  could  be  considered  by  a  revised  Criterion  5 
only  if  these  numerous  variables  were  adequately  defined  and  analyzed  on  a 
case-by-case  basis  at  the  unsuitability  determination,  or  if  the  criterion 
were  so  lax  as  to  become  meaningless. 

Although  an  air  quality  "buffer  zone"  around  PSD  Class  I  areas  has  been 
suggested,  this  concept  ignores  site  specific  variables  and  would  be 
arbitrarily  restrictive. 

It  should  be  noted  that  current  PSD  regulations  apply  to  coal  mines  only  if 
over  250  tons  of  a  regulated  pollutant  are  emitted  annually  via  a  stack  or 
vent  (controllable  source).   Since  fugitive  emission  sources  are  not 
considered  and  many  operating  mines  do  not  have  a  large,  adjacent  processing 
facility,  most  proposed  mines  would  not  be  subject  to  the  PSD  regulations. 
The  U.S.  Environmental  Protection  Agency  Is  currently  considering  changes 'to 
the  regulations  which  would  consider  fugitive  dust  sources  and  therefore 
require  surface  coal  mines  to  obtain  PSD  permits.   Coal  mines  are  now  subject 
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to  other  State  and  Federal  emissions  and  ambient  air  quality  regulations. 
Certain  PSD  Class  I  areas  may  also  be  protected  under  Criterion  1  and 
Criterion  5.   Application  of  Criterion  1  to  prevent  adverse  affects  on 
particular  Federal  land  systems  may  act  to  protect  such  areas  without  the 
necessity  of  a  specific  criterion  relating  to  air  quality. 

"Protection  of  air  quality"  is  too  general  an  issue  to  be  properly  described 
and  applied  under  an  unsultability  criterion.  Air  quality  protection  is  now 
provided  once  sufficient  site-specific  information  is  available  to  predict 
potential  impacts.  No  meaningful  criterion  can  be  developed  to  protect  air 
quality  without  necessary  data  and  extensive  modeling  on  a  site-specific  basis. 

Findings  and  Conclusions 

Although  the  VRM  and  PSD  programs  may  be  related,  the  two  resources  (scenic 
quality  and  atmospheric  quality)  are  managed  quite  differently  and  their 
classifications  of  areas  are  independent.   It  is  inappropriate  to  combine 
resources  which  are  administered  under  different  regulations  and  apply  vastly 
different  standards.   A  handbook  on  the  application  of  Criterion  5  (scenic 
quality)  should  minimize  applicability  concerns  in  the  future. 

It  should  be  pointed  out  that  there  may  be  considerable  overlap  of  protection 
of  certain  PSD  Class  I  and  VRM  Class  I  areas,  as  well  as  unsuitability 
Criterion  1  (Federal  land  systems)  areas. 

Issue  14 

The  last  sentence  of  Criterion  5  (scenic  areas)  should  be  moved  out  of  the 
Criterion  and  listed  as  an  exception. 

Analysis 

No  explanation  or  rationale  has  been  found  for  including  the  exception  in  the 
body  of  the  Criterion.   If  a  modification  were  made,  the  format  of  this 
Criterion  would  conform  to  the  others. 

Failure  to  label  exceptions  as  such  has  lead  to  confusion  on  the  part  of  field 
staff.  Adoption  of  a  standard  format  for  the  regulations,  in  which  all 
exceptions  are  labeled  as  such,  should  reduce  the  confusion  and  promote  more 
consistent  application  of  the  Criterion. 

Findings  and  Conclusions 

The  exception  found  in  this  Criterion  should  be  listed  as  an  exception  and  not 
as  part  of  the  Criterion. 

Issue  15 

The  amendment  to  Criterion  7  in  1983  reduces  the  level  of  protection  afforded 
cultural  resources. 
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Analysis 

Prior  to  the  amendment  made  in  1983,  Criterion  7  applied  to  all  districts, 
sites,  buildings,  structures  and  objects  of  historic,  archeological,  or 
cultural  significance  on  Federal  lands  which  were  included  in  or  eligible  for 

inclusion  in  the  National  Register  of  Historic  Places  (NRHP).   The  1983 

amendment  to  the  Criterion  limited  the  assessment  for  unsuitability  to  those 
district,  sites,  buildings,  structures  and  objects  that  are  publicly  owned  and 
are  listed  in  the  National  Register.   This  change  resulted,  in  part,  from  a 
1980  Federal  district  court  interpretation  of  SMCRA  522(e)(3)  limiting  the 
applicability  of  this  Criterion  to  places  included  in  the  NRHP. 

This  regulatory  change  to  Criterion  7  was  a  stated  concern  at  all  public 
meetings  on  the  unsuitability  criteria.   Twenty-five  percent  of  the  comment 
letters  submitted  also  mentioned  the  Criterion.   Approximately  80  percent  of 
those  commenters  took  the  position  that  the  Criterion  should  be  reinstated  in 
its  pre-1983  form.   Most  commenters  stated  that  the  elimination  of  sites 
eligible  for  the  National  Register  of  Historic  Places  (as  opposed  to  those 
formally  listed)  controverted  the  intent  of  cultural  resource  protection 
screens.   Less  attention  centered  on  the  elimination  of  split-estate  lands 
from  the  Criterion,  although  this  area  received  comments  adverse  to  the 
regulation  change  from  states  where  much  of  the  Federal  coal  has  nonfederal 
surface  ownership  (e.g.,  North  Dakota).   The  only  comments  urging  retention  of 
the  1983  change  also  came  from  North  Dakota.   Environmental  groups,  State 
cultural  resource  agencies,  and  archeological  organizations  were  uniformly  in 
favor  of  repealing  the  1983  changes.   Federal  agency  comments  were  split. 
Industry,  for  the  most  part,  did  not  comment  on  this  Criterion,  but  two  North 
Dakota  based  energy  companies  opposed  inclusion  of  split-estate  lands  in  the 
Criterion. 

By  way  of  background,  the  National  Register  Determination  of  Eligibility 
process  (36  CFR  60)  starts  with  the  evaluation  of  identified  cultural 
properties  to  see  if  they  meet  specified  criteria.   The  SMA  would  undertake 
this  initial  evaluation  in  consultation  with  the  State  Historic  Preservation 
Officer  (SHPO).   Once  agreement  is  reached  on  whether  a  property  may  be 
eligible,  brief  documentation  prepared  in  support  of  the  determination  of 
eligibility  for  listing  is  forwarded  to  the  Keeper  of  the  National  Register  of 
Historic  Places  for  a  formal  decision.   The  agency  and  the  SHPO  are  then 
notified  of  the  Keeper's  decision.   Section  106  of  the  National  Historic 
Preservation  Act  and  its  implementing  regulations,  36  CFR  800,  do  not  make  a 
distinction  between  federally  administered  and  privately  owned  lands  affected 
by  SMA  undertakings.   The  final  decision  on  the  disposition  of  archeological 
and  historic  materials  from  sites  located  on  privately  owned  land  rests  with 
the  surface  owner,  because  a  property  owner  may  veto  listing  of  an  otherwise 
eligible  property.   Nontheless,  the  SMA  is  still  obligated  to  take  into 
account  the  potential  effect  of  coal  leasing  on  eligible  and  listed 
properties.   Ideally,  the  SMA  and  the  surface  owner  should  cooperate  in 
identifying  important  sites  that  need  to  be  "protected"  in  some  manner.   This 
might  include  preservation  in  place,  full  excavation,  or  recordation/testing 
of  features  prior  to  leasing  or  mining.   Regardless  of  the  disposition  of  the 
site,  however,  the  SMA  must  still  consult  with  the  State  Historic  Preservation 
Officer  and  the  Advisory  Council  on  Historic  Preservation  (ACHP),  as 
appropriate,  to  identify  eligible  sites  and  document  mitigation  efforts. 
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It  is  important  to  note  that  it  is  not  necessarily  a  question  of  who  owns  the 
surface  of  a  particular  tract  of  land,  but  rather  who  is  responsible  for  the 
authorization  or  approval  of  an  activity.  While  State  governments,  through 
their  State  Historic  Preservation  Offices,  are  readily  available  to  assist  and 
consult  with  the  SMA  on  historic  preservation  issues,  primary  responsibility 
for  identification,  protection  and/or  avoidance,  (mitigation  or  other 
consideration  of  the  Advisory  Council's  comments  on  a  proposed  undertaking)  of 
sites  remains  with  the  SMA.   Responsibility  for  compliance  with  the  provisions 
of  Section  106  of  NHPA  cannot  be  delegated  to  other  governmental 
entities/institutions.   Also,  State  governments  face  the  similar  "management" 
constraints  as  a  Federal  agency  for  resources  located  on  private  land. 

The  current  Programmatic  Memorandum  of  Agreement  (PMOA)  ratified  in  May  1980 
is  being  revised.   While  unclear  in  some  sections  and  too  restrictive  in 
others,  the  current  PMOA  serves  to  "streamline"  BLM  and  OSM's  compliance 
process  with  the  ACHP's  regulations,  specifically  36  CFR  800.4  and  800.5,  and 
provides  a  programmatic  approach  to  leasing  and  permit  application  approval. 
A  preliminary  draft  of  revised  programmatic  standards  for  identification  and 
protection  of  historic  properties  is  being  written  at  present.   These 
standards  will  provide  for  an  updated  programmatic  approach  between  the 
Department  of  the  Interior  and  the  ACHP,  establish  inventory,  evaluation  and 
mitigation  standards  for  the  Federal  coal  program  and  define  agency  roles  and 
responsibilities  for  carrying  out  these  measures. 

Before  1982,  there  was  little  indication  that  the  NRHP  Criterion  would  become 
controversial.   A  1981  report  to  the  Secretary  found  that  only  0.03  percent  of 
the  total  coal  tonnage  and  0.13  percent  of  the  total  coal  acreage  had  been 
removed  from  leasing  consideration  in  the  coal  program  to  that  time  by 
application  of  this  Criterion.   In  1982,  however,  a  total  of  10,000  acres 
(approximately  40  percent  of  it  Federal  coal,  but  entirely  nonfederal  surface) 
in  a  single  area  near  Dunn  Center,  North  Dakota,  was  found  eligible  for  the 
NRHP.  According  to  the  OTA  report,  the  debate  over  this  unsuitability 
analysis  was  largely  responsible  for  the  regulation  change.   Situations 
similar  to  the  North  Dakota  case,  if  past  experience  holds  true,  appear  to  be 
exceptional  rather  than  expected. 

Given  the  comments  made  on  the  regulation  change,  the  statutes  and  regulations 
related  to  the  Criterion  were  reviewed.   Section  522(a)(3)(B)  of  SMCRA 
establishes  certain  standards  for  State  programs  applying  unsuitability 
criteria,  namely  that  an  "area  may  be  designated  unsuitable  for  certain  types 
of  surface  mining  if  such  operations  will  . . .  affect  historic  lands  in  which 
such  operations  could  result  in  significant  damage  to  important  historic, 
cultural  ...  values  ...."   Section  522(b)  requires  Federal  unsuitability 
criteria  to  be  applied  on  Federal  lands  (defined  as  including  split-estate) 
using  the  standards  set  forth  in  Section  522(a)(2)  and  (3)  and  that  the 
Secretary  may  withdraw  such  areas  from  coal  leasing.   Such  a  result  is  not 
mandated,  particularly  if  historic  values  may  be  considered  in  a  way  that  does 
not  prevent  mining  completely.   Section  522(e)(3)  further  specifically 
re  uires  that  publicly  owned  sites  listed  in  the  National  Register  of  Historic 
Sites  (sic)  be  declared  unsuitable  for  surface  mining.   Section  522(e)(3)  also 
specifies  that  joint  approval  by  the  SMA  and  the  SMCRA  regulatory  authority 
can  allow  an  exception  to  be  applied. 
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Comments  which  urged  that  the  Criterion  7  change  be  revised  to  its  pre-1983 
wording  appear  to  be  based  on  the  general  requirements  of  SMCRA  Section 
522(a)(3)(B)  and  522(b)  and  a  misinterpretation  of  Section  522(e)(3).   The 
Section  522(b)  requirement  for  consideration  of  historic  land  values  does  not 
require  such  sites  to  be  listed  in  the  NRHP,   It  also  requires  application 
across  all  Federal  coal  lands,  and  does  not  specify  properties  which  are 
publicly  owned.   The  present  Criterion  7  addresses  only  Section  522(e),  and 
remains  silent  on  other  parts  of  the  Section.   Section  522(e)  addresses  only 
publicly  owned  sites  listed  on  the  NRHP.   The  OSM  rules  implementing  this 
interpretation  are  currently  subject  to  judicial  challenge. 

The  procedures  specified  by  Section  106  of  the  National  Historic  Preservation 
Act  (NHPA) ,  and  its  regulations  requires  that  the  SMAs  consider  the  affect  of 
Federal  undertakings  on  NRHP  listed  or  eligible  properties.  Notwithstanding 
the  amendment  of  Criterion  7,  eligible  properties  are  considered  in  this 
process.  In  addition,  Federal  undertakings  are  defined  to  include  those  that 
affect  cultural  resources  on  nonfederal  lands,  including  private  surface,  and 
the  SMA  determines  the  effect  of  the  proposed  Federal  action.  Section  110  of 
the  NHPA  further  specifies  the  affirmative  responsibility  of  Federal  agencies 
to  inventory  such  areas. 

Adequate  consideration  of  historic  sites  may  be  provided  under  the  NHPA 
through  appropriate  identification  and  treatment  (mitigation)  measures  that  in 
many  instances  will  protect  historic  values  without  the  need  to  prevent 
subsequent  mining.   Such  procedures  are  incorporated  into  the  leasing  program 
without  an  automatic  unsuitability  designation  except  as  required  by  Section 
522(e)(3)  of  SMCRA  as  currently  embodied  in  Criterion  7.   Regulations  at 
36  CFR  800  delineate  a  consultation  process  and  Federal  responsibilities  for 
identification,  evaluation,  and  consideration  of  actions  affecting  NRHP  listed 
or  eligible  sites.   The  consultation  process  requires  involvement  of  the 
Federal  agency,  the  State  Historic  Preservation  Officer  (SHPO)  and  In  certain 
cases  the  ACHP.   There  is  current  controversy  over  the  binding  effect  of 
30  CFR  800.   The  Department  of  Justice  Office  of  Legal  Counsel  has  determined 
that  the  rules  exceed  the  Advisory  Council's  authority  because  they  are  not 
merely  consultation  rules,  but  in  effect  require  agencies  to  implement 
Advisory  Council  plans  for  mitigation  or  otherwise  the  Advisory  Council  has 
not  proposed  any  revisions  to  its  rules  since  the  Department  of  Justice  gave 
that  advice. 

Because  eligibility  and  listing  on  the  NRHP  are  not  considered  to  be  different 
categories  of  site  significance,  some  think  that  Criterion  7  must  apply  to 
eligible  sites,  and  sites  so  identified  during  land  use  planning  inventories 
must  be  listed  prior  to  the  SMA  applying  the  Criterion.   Such  an  extensive 
listing  process,  if  required,  during  land  use  planning  has  the  potential  for 
dramatically  increasing  the  workload  and  time  necessary  to  complete  the 
planning  process. 

Such  an  Increase  in  workload  should  not  take  place.   The  manager  must  apply 
Criterion  7  to  those  sites  listed  on  the  NRHP  during  the  application  of  the 
unsuitability  screen.   He/she  then  determines  if  the  exceptions  and  exemptions 
apply.   Those  listed  sites  for  which  no  exceptions  or  exemptions  apply  are 
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assessed  as  unsuitable.  Eligible  sites  and  all  other  cultural  resources  are 
next  examined  under  the  resource  trade-off  screen  in  full  compliance  with  all 
applicable  statutes,  regulations  and  cooperative  agreements.   If  the  manager 
determines  that  the  cultural  resource  is  of  greater  value  than  the  coal,  then 
the  site  is  removed  from  further  consideration  for  leasing.   Eligible  sites 
must  be  considered  by  the  decision  maker,  but  they  do  not  need  to  be  listed  in 
order  to  be  removed  from  further  leasing  consideration. 

Findings  and  Conclusions 

Confusion  has  been  created  because  some  think  the  present  unsuitability 
Criterion  regulation  does  not  appear  to  encompass  all  provisions  of  SMCRA 
regarding  historic  and  cultural  features.   They  think  Criterion  7  does  not 
complement  the  parallel  law  and  regulation  found  in  the  National  Historic 
Preservation  Act  and  that  a  significant  amount  of  work  needs  to  occur  during 
land  use  planning  to  list  eligible  sites  before  the  Criterion  can  be  applied. 
The  policy  is  to  apply  Criterion  7  to  the  listed  sites,  in  full  compliance 
with  Section  522(e)(3)  of  SMCRA,  and  then  to  comply  with  other  provisions  of 
both  SMCRA  and  the  NHPA  during  the  application  of  the  multiple  resource 
trade-off  screen.  Furthermore,  land  use  planning  is  not  the  last  time  these 
sites  are  considered.   Sites  carried  forward  into  activity  planning  are 
considered  in  the  regional  environmental  impact  statement  prior  to  leasing. 
Leased  tracts  containing  cultural  resource  sites  are  considered  on  two  more 
occasions:   during  the  permitting  process  under  SMCRA  (30  CFR  779.12(b)),  and 
in  the  mining  plan  approval  process  under  the  Mineral  Leasing  Act. 

The  unsuitability  criteria  are  only  a  portion  of  the  land  use  planning 
requirements  for  cultural  resources  and  do  not  in  any  way  relieve  the  Federal 
SMA  of  its  responsibilities  under  Section  106  of  the  National  Historic 
Preservation  Act  to  consider  the  effect  of  undertakings,  such  as  coal  leasing, 
on  places  listed,  or  eligible  for  listing,  in  the  National  Register  and  to 
provide  the  Advisory  Council  on  Historic  Preservation  (ACHP)  a  reasonable 
opportunity  to  comment. 

It  should  be  noted  that  the  resource  management  planning  process  also  includes 
provision  for  extensive  public  participation.  Activity  planning  includes 
regional  environmental  impact  statements,  regional  coal  teams  and  consultation 
with  State  Governors  and  surface  owners .   Throughout  the  coal  management 
program,  managers  have  the  authority  and  responsibility  to  weigh  resource 
conflicts  and  make  decisions  that  could  preserve  any  properties,  even  if  they 
were  not  automatically  given  unsuitability  status.   The  public,  State  and 
local  governments,  and  industry  have  opportunities  throughout  the  Federal  Coal 
Management  Program  to  make  their  concerns  known  or  to  provide  Information  to 
SMA  managers  concerning  the  treatment  of  historic/cultural  properties. 

Issue  16 

One  comment  raised  the  possibility  that  Criterion  7  (historic  and  cultural 
features)  may  conflict  with,  or  should  specifically  Include,  the  protective 
measures  in  Federal  legislation  designed  to  protect  Chaco  Cultural 
Archeological  Sites. 
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Analysis 

This  legislation  is  a  special-case  situation.   It  protects  a  group  of  sites 
related  to  those  found  at  Chaco  Canyon,  New  Mexico.   Legislation  provides 
protection  for  these  sites  irrespective  of  unsuitability  criteria,  although  it 
is  possible  for  the  sites  to  be  screened  during  unsuitability  analysis. 
Whatever  procedure  is  used,  potential  preservation  of  all  sites  protected  by 
the  Chaco  legislation  must  be  carefully  analyzed  during  coal  planning. 

Findings  and  Conclusions 

All  surface  management  agencies  must  comply  with  specific  legislation  that 
protects  Chaco  Canyon  and  related  cultural  resources.   It  would  be  unnecessary 
to  include  this  subject  in  Criterion  7. 

Issue  17 

A  comment  was  received  questioning  whether  mitigating  measures  could  be 
effective  as  a  method  of  eliminating  or  reducing  impacts  to  cultural 
resources,  and  consequently  whether  it  was  legitimate  to  apply  the  exception 
to  Criterion  7  (historic  and  cultural  features). 

Analysis 

Comments  suggested  that  resource  management  should  be  focused  on  preservation 
of  cultural  resources  in  situ.   Cultural  resource  management  is  something  of  a 
paradox.   While  these  sites  are  a  non-renewable  resource,  and  the  loss  of  a 
site  in  situ  is  an  irreversible  commitment  of  resources,  it  is  also  true  that 
where  sites  are  significant  for  their  information  content,  accepted  methods  of 
archeological  study  (excavating  or  otherwise  removing  the  information)  may 
cause  loss  of  the  in  situ  context.   The  decisions  made  to  allow  mitigation 
balance  considerations  of  the  effectiveness  of  information  retrieval  in 
explaining  the  human  activity  represented  by  the  site.   Where  information 
retrieval  outweighs  the  loss  of  the  in  situ  context,  it  is  wise  resource 
management . 

Findings  and  Conclusions 

No  action  is  needed. 

Issue  18 

The  terminology  in  Criterion  15  (resident  species  of  high  state  interest) 
should  change  the  term  "most  critical"  to  "crucial"  and  should  also  include 
consideration  of  sensitive  plant  species. 

Analysis 

Both  BLM  and  FWS  biologists  have  noted  confusion  over  some  of  the  terminology 
in  this  Criterion  and  have  suggested  that  the  words  "most  critical"  be  changed 
to  "crucial".   "Critical"  is  most  often  used  in  the  context  of  threatened  and 
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endangered  species.   Critical  Habitat  for  threatened  and  endangered  species 
refers  to  specifically  designated  areas  that  are  provided  specific  legal 
protection  under  the  Endangered  Species  Act  (ESA).   "Crucial"  does  not  have 
any  legal  connotation  and  is  commonly  used  in  designating  habitats  that  are 
absolutely  basic  to  maintaining  viable  populations  during  certain  periods  of 
the  year. 

Critical  habitat  and  crucial  habitat  are  specifically  defined  in  BLM  Manual 
Section  6600.   However,  these  definitions  are  used  out  of  context  in  the 
unsuitability  criteria.   Definitions  of  these  two  terms  from  the  BLM  6600 
Manual  are  listed  below. 

Critical  Habitat:   Any  air,  land,  or  water  area,  including  any  elements 
thereof,  which  the  Secretary  of  the  Interior  or  the  Secretary  of  Commerce  has 
determined  (and  has  published  in  the  Federal  Register)  to  be  essential  to  the 
survival  of  wild  populations  of  endangered  or  threatened  species  or  to  be 
necessary  for  their  recovery  to  a  point  at  which  the  measures  pursuant  to  the 
ESA  are  no  longer  necessary.   Constituent  elements  of  Critical  Habitat  may 
include  but  are  not  necessarily  limited  to:   land,  air,  and  water  areas; 
physical  structure  and  topography;  flora,  fauna,  and  climate;  and  the  quality 
and  chemical  content  of  soil,  water,  and  air.   (The  words  "Critical  Habitat" 
must  always  be  capitalized  when  referring  to  officially  designated  Critical 
Habitat  pursuant  to  Section  7  of  the  ESA. ) 

Crucial  Habitat:   Habitat  which  is  absolutely  basic  to  maintaining  viable 
populations  of  fish,  wildlife,  or  plants  during  certain  seasons  of  the  year  or 
specific  reproduction  periods;  a  portion  of  the  habitats  of  sensitive  species 
that,  if  destroyed  or  adversely  modified,  could  result  in  their  being  listed 
by  a  State  agency  or  legislature  as  threatened  or  endangered  pursuant  to 
Section  4  of  the  ESA  or  in  some  category  implying  endangerment . 

Several  comments  were  received  that  suggested  Criterion  15  be  modified  to 
include  consideration  of  sensitive  plant  species  of  high  interest  to  the 
State.   Criteria  9  and  10  address  both  Federal  and  State  threatened  and 
endangered  plants  and  animals.   Criterion  15  addresses  fish  and  wildlife 
species  of  high  interest  to  the  State.   However,  sensitive  plants  of  high 
interest  to  the  State  are  not  addressed  under  any  of  the  criteria. 

Many  plants  have  been  listed  as  sensitive  by  such  groups  as  the  Nature 
Conservancy  and  the  Heritage  Programs.   The  FWS  also  has  a  list  of  rare  or 
sensitive  plants,  some  of  which  are  currently  classified  as  "candidate" 
species,  but  are  not  afforded  protection  under  the  Endangered  Species  Act. 

The  wording  of  Criterion  15  could  be  changed  to  include  protection  of  plant 
species  of  high  interest  to  the  state.   Such  an  action  could  result  in 
development  of  a  long  list  of  hundreds  of  plants,  some  of  which  need  special 
protection  while  others  may  not.  Much  of  the  uncertainty  currently  associated 
with  the  interpretation  of  this  criterion  would  be  increased.  Guidelines 
would  have  to  be  developed  to  determine  how  a  plant  is  classified  as 
sensitive.   One  possible  definition  of  a  sensitive  plant  might  include: 
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"plants  whose  populations  are  consistently  small  and  widely  dispersed, 
or  whose  ranges  are  restricted  to  a  few  localities,  such  that  any 
appreciable  reduction  in  numbers,  habitat  availability,  or  habitat 
condition  might  lead  toward  extinction" .  -•- 

The  advantage  of  including  sensitive  plants  under  this  Criterion  is  that 
plants  that  are  truly  sensitive  would  be  protected  and  plants  with  uncertain 
status  would  be  studied  further.   The  risk  of  disturbing  a  sensitive  plant  or 
approving  an  action  that  causes  a  plant  to  become  extinct  are  reduced  by 
addressing  this  issue  under  Criterion  15. 

Findings  and  Conclusions 

Changing  the  words  "most  critical"  to  "crucial"  would  better  satisfy  the 
intent  of  Criterion  15  and  would  also  eliminate  a  lot  of  confusion.   Moreover, 
a  change  of  the  term  "most  critical"  to  "crucial"  would  clarify  the  intent  of 
Criterion  15. 

Sensitive  plant  species  findings  and  conclusions.   Coverage  of  sensitive 
plants  can  occur  either  under  Criterion  20  or  during  application  of  the 
multiple  resource  trade-off  screen. 

Issue  19 

The  scope  of  Criterion  16  (riverine  and  floodplains)  should  be  defined  for 
coal  areas  west  of  the  100th  Meridian.   The  terms  "loss  of  property  or  life", 
"certain  stipulated  methods",  "special  floodplain"  and  "riverine"  should  be 

defined. 

Analysis 

The  Criterion  was  originally  derived  from  Section  522(a)(3)(C)  and  (D)  of 
SMCRA  and  was  applied  to  all  floodplain  lands  unless  the  land  manager  could 
establish  that  mining  operations  would  not  adversely  affect  people,  property 
or  other  resource  values.  As  a  result  of  litigation  in  Texaco,  the  language 
of  the  Criterion  was  modified  to  indicate  that  the  Criterion  should  only  be 
applied  to  those  lands  where  there  was  a  proven  risk  or  loss  of  life  or 
property. 

East  of  the  100th  Meridian  and  in  some  areas  of  the  west  coast,  floodplains 
have  been  better  defined  by  the  appropriate  governmental  entities.   The 
potential  floodplains  are  much  more  extensive,  rainfall  higher,  and  the  human 
population  densities  greater,  resulting  in  more  extensive  and  detailed  mapping 
of  floodplains.   The  potential  hazards  of  leasing  and  mining  activities  in  the 
floodplains  are  much  greater  than  in  the  limited  floodplains  of  the  five 
principal  Federal  coal  states  in  the  West. 


1  modified  from  BLM  Manual  6600-Glossary 
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In  more  arid  and  less  populated  areas,  more  typically  found  west  of  the  100th 
Meridian,  the  Criterion  has  been  very  hard  to  apply  as  little  information  has 
been  available  from  the  Corps  of  Engineers,  U.S.  Geological  Survey  or  other 
governmental  agencies.   For  the  most  part,  data  have  been  internally  generated 
by  BLM.   In  the  absence  of  mapping  data  from  outside  agencies,  the  Criterion 
imposes  either  an  extreme  inventory  and  analysis  effort  on  SMA  offices,  or 
those  offices  are  subject  to  the  criticism  that  "obvious"  floodplains  were 
missed  during  the  unsuitability  screen. 

The  current  problems  with  the  Criterion  are  its  lack  of  guidance,  definition 
and  data.   The  guidance  and  definition  question  can  be  addressed  in  manuals  or 
handbooks,  as  appropriate.   The  data  issue  is  much  more  difficult  to  resolve. 
Given  the  large  acreages  in  major  land  use  planning  efforts,  inadequate  time 
is  available  to  define  all  floodplains  in  all  areas  of  coal  potential.   The 
issue  slips  into  activity  planning  and  frequently  causes  criticism  of 
"deferral".   The  basic  management  problem,  protection  from  floods,  remains. 
By  the  completion  of  activity  planning,  the  SMA  is  able  to  raise  a  "red  flag" 
on  the  Criterion,  when  the  existence  of  a  floodplain  is  recognized;  however, 
its  boundaries  are  incompletely  defined. 

The  question  is  then  left  for  OSM  and  the  approved  State  programs  to  gather 
additional  inventories  and  conduct  a  more  detailed  analysis.   Ultimately, 
areas  where  mining  should  be  prohibited  are  defined. 

Findings  and  Conclusions 

Executive  Order  11988  requires  a  consideration  of  floodplains  during  the 
review  and  analysis  of  proposed  Federal  actions. 

Criterion  16  Imposes  a  major  inventory  need  on  the  SMA.   Under  current 
guidelines,  procedures,  and  data  availability,  this  Criterion  may  not  be 
easily  or  quickly  applied  during  the  land  use  planning  process  in  the  major 
western  Federal  coal  producing  states.   Definitions  and  procedural  guidance 
are  needed  to  resolve  the  issues.   The  definitions  and  guidance  should  be 
developed  with  the  arid  West  and  its  flood  hazard  and  drainage  systems  in 
mind.   The  development  of  appropriate  guidelines  and  procedures  should 
simplify  the  data  gathering  process  for  delineation  of  floodplains  as  they 
relate  to  "substantial  threat  of  loss  of  life  or  property".   After  appropriate 
guidelines  and  procedures  have  been  Implemented,  the  usefulness  of  this 
Criterion  should  be  reevaluated. 

Issue  20 

As  the  result  of  problems  experienced  during  application  of  Criterion  17 
(municipal  watersheds),  the  suggestion  has  been  made  that  the  Criterion  could 
be  more  effectively  applied  at  a  later  stage. 

Analysis 

The  OTA  report  suggested  that  the  Criterion  had  been  difficult  to  apply  due  to 
lack  of  definition  of  municipal  watersheds,  lack  of  agreement  as  to  the  extent 
of  data  needed  to  apply  the  Criterion,  and  lack  of  information  on  how  the 
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resource  would  be  impacted  by  mining  (these  issues  are  discussed  separately 
below).   In  addition,  some  commenters  questioned  the  need  for  the  Criterion  in 
light  of  the  comprehensive  protection  SMCRA  provides  to  all  hydrologic 
resources.   Finally,  several  Federal  and  State  agencies  also  commented  that 
the  issue  could  be  more  effectively  addressed  at  the  mine  permitting  stage 
rather  than  the  leasing  stage. 

The  source  of  this  Criterion  was  Section  522(a)  of  SMCRA,  which  prohibited 
mining  if  it  would  reduce  the  long  range  productivity  of  water  supplies. 
SMCRA  also  protects  the  prevailing  hydrologic  regime  (Section  515(b) (10))  but 
only  requires  that  it  be  done  in  order  to  minimize  damage.   Criterion  17 
appears  to  be  more  specific  in  its  protection  and  is  designed  to  prevent  any 
damage  rather  than  simply  minimizing  damage. 

There  is  no  definition  of  a  "municipal  watershed" .   The  Safe  Drinking  Water 
Act  defines  a  public  water  system  which  includes  the  collection  area  for  such 
a  system.   Such  areas  are  well  known  by  the  municipalities  using  the  watershed 
or  alluvial  system  for  their  water  supply,  and  the  information  can  be  conveyed 
by  contacting  individual  municipalities.   While  the  exact  contributing  areas 
(surface  and  ground  water)  may  require  a  detailed  study  to  be  accomplished 
later  in  the  planning  process,  identification  of  a  higher  priority  use  can  be 
raised  during  an  earlier  stage. 

Findings  and  Conclusions 

Criterion  17  should  not  be  changed.   However,  definition  and  procedural 
guidance  is  needed. 


A-43 


APPENDIX  1 

34 
B.   NEW  CRITERIA 
Issue  21 

A  new  criterion  should  be  added  which  considers  reclamation. 
Analysis 

Concern  for  reclamation  was  a  major  issue  which  led  to  the  passage  of  SMCRA 
(Section  522)  and  is  a  major  concern  of  OSM  and  of  the  approved  State  mining 
regulatory  agencies. 

SMCRA  specifically  requires  each  applicant  for  a  mining  permit  to  submit  to 
the  regulatory  authority  a  reclamation  plan  which  includes,  among  other 
things,  a  detailed  description  of  the  productivity  of  lands  prior  to  mining 
and  how  the  proposed  post-mining  land  use  is  to  be  achieved.   Section 
522(a)(2)  of  SMCRA  also  requires  that  land  be  deemed  unsuitable  for  all  or 
certain  types  of  surface  coal  mining  if  reclamation  under  the  requirements  of 
SMCRA  is  not  technologically  and  economically  feasible.   The  Forest  Service, 
OSM,  BLM,  and  the  State  regulatory  agency  review  the  plan.   The  Secretary  of 
Interior  maintains  the  authority  for  approving  or  denying  the  reclamation  plan. 

Concerns  over  reclamation  were  expressed  frequently  during,  for  instance,  the 
original  coal  programmatic  EIS  process,  subsequent  coal  activity  planning,  and 
related  EISs,  the  OTA  investigation  of  the  coal  program  and  during  the  comment 
period  for  this  unsuitability  review.   This  controversy  grows  out  of 
disagreement  over  whether  or  not  certain  kinds  of  Federal  coal  lands  can  be 
adequately  reclaimed.   Some  commenters  suggested  that  BLM  should  not  allow 
large  scale  leasing  in  important  habitats  where  reclamation  technology  is 
still  in  its  infancy.  These  commenters  pointed  out  that  "SMCRA  does  not  allow 
for  the  restoration  of  important  habitats,  like  cliffs  and  breaks,  that  are 
being  eliminated  by  mining." 

Reclaimability  is  a  subject  that  apparently  still  causes  doubt  and 
uncertainty.   The  Energy  Mineral  Rehabilitation  Inventory  and  Analysis  (EMRIA) 
study  in  Montana  and  North  Dakota  has  helped  to  clear  some  of  the  confusion, 
at  least  for  that  area.   The  EMRIA  study  assessed  reclaimability  by 
quantifying  plant  growth  material  needed  to  rapidly  return  the  mined  land  to 
its  previous  use  and  production,  or  better.   This  meant  assessing  geology, 
overburden,  soils,  vegetation,  and  climate. 

Substantial  areas  of  wildlife  habitat  consisting  of  "cliffs,  buttes,  and  rock 
outcrops"  would  likely  be  left  undisturbed  because  of  the  present  low  demand 
for  coal  and  present  mining  techniques.   The  rapid  increase  in  overburden 
depth  under  such  landscapes  prohibits  economical  mining.   Such  areas  that  are 
presently  unmined  are  usually  small  Islands  within  a  mining  unit. 

A  reclamation  criterion  was  proposed  and  field  tested  during  the  original  coal 
programmatic  EIS  process.  The  Criterion  was  written  in  such  a  way  that  the 
issue  of  reclamation  was  essentially  deferred  until  additional  detailed 
information  on  reclamation  became  available  through  the  development  of 
standards  by  OSM  and  the  approved  state  programs.   The  field  tested  criterion 
was  rejected  by  the  Department  of  the  Interior. 
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The  question  of  reclaimability  of  wildlife  habitat  within  the  context  of 
applying  Criteria  9-15  has  been  a  major  issue  in  Wyoming,  Montana,  North 
Dakota,  and  Colorado.   The  technology  is  improving  but  sufficient  research  has 
not  been  completed  on  certain  habitats  found  within  the  semi-arid  Northern 
Great  Plains  such  as  wooded  draws  and  badlands,  as  well  as  high  altitude/low 
rainfall  desert  steppe  in  the  arid  western  states.   Habitat  features  such  as 
cliffs,  buttes,  and  rock  outcrops  have  not  been  specific  goals  of  past 
reclamation  efforts. 

OTA  is  currently  studying  the  reclaimability  of  western  lands  disturbed  by 
surface  mining.  A  report  of  their  findings  has  a  tentative  completion  date  of 
summer  1985. 

Legitimate  concerns  in  all  coal  regions  include:  the  potential  for  large  areas 
of  wildlife  habitat  to  be  leased  where  soils  are  extremely  fragile;  vegetative 
composition  and  structure  are  very  diverse  and  complex;  and  rainfall, 
temperature,  and  growing  season  are  not  conducive  to  rapid  revegetation.   Many 
reclamation  studies  covering  a  variety  of  habitats  and  environmental 
conditions  are  in  progress.  Research  has  not  proven  that  rock  outcrops, 
buttes,  cliffs  and  other  topographic  features  important  to  wildlife  can  be 
reclaimed  economically.   The  technology  is  growing  and  improving  rapidly  but 
many  questions  remain  unanswered.  A  reclaimability  criterion  would  allow 
industry  and  government  to  focus  on  specific  reclamation  problems  early  in  the 
planning  process  and,  if  needed,  propose  studies  to  resolve  these  problems 
before  a  specific  area  is  leased. 

In  order  to  successfully  address  reclaimability  as  a  criterion  during  land  use 
planning,  considerable  detailed  information  on  soils,  macro-  and 
micro-climates,  hydrology,  water  rights,  revegetation,  seed  sources,  as  well 
as  the  permit  application  and  the  mining  sequence,  and  numerous  other  areas 
would  be  necessary. 

If  the  agency  could  obtain  this  knowledge  during  planning,  the  criterion  would 
allow  the  SMA  to  assess  the  reasonableness  of  post  mine  land  use  and  make 
major  decisions  on  what  should  and  should  not  be  leased.   However,  the 
unsuitability  criteria  are  intended  to  be  applied  on  the  basis  of  existing  or 
reasonably  available  information.   On  the  other  hand,  by  postponing  any 
consideration  of  reclaimability  until  the  later  permit  application  stage 
before  examining  the  reclaimability  issue,  the  SMA  may  run  the  risk  of  leasing 
an  area  without  sufficient  knowledge  of  the  potential  for  successful 
reclamation. 

Findings  and  Conclusions 

The  SMAs  do  not  ignore  reclaimability  as  an  issue  during  land  use  or  activity 
planning.   Some  physical  characteristics  related  to  reclamation  such  as 
soils,  vegetation  and  hydrology  are  examined  during  the  application  of 
Criteria  9-17  at  the  land  use  planning  stage  of  the  process.   Reclaimability 
can  be  assessed  at  three  other  stages  of  the  program  as  well:   (1)  during  the 
application  of  the  multiple  resource  trade-off  screen,  based  on  available 
information,  (2)  during  tract  delineation/site-specific  analysis  in  activity 
planning,  and  (3)  during  the  review  of  the  permit  application. 
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Under  the  first  two  stages,  the  SMA  would  use  present  available  information  on 
geology,  overburden,  soils,  vegetation,  climate,  present  and  potential  land 
use,  etc.   The  purpose  of  these  two  stages  would  be  to  avoid  further  costs  to 
agencies  and  mining  companies  where  it  can  easily  be  determined  that 
reclamation  would  not  be  feasible. 

Reclaimability  assessment  under  the  third  stage  is  the  responsibility  of  the 
mining  company  and  would  likely  require  overburden  sampling  and  other  more 
detailed  information  than  would  be  necessary  in  the  preliminary  assessment. 

There  are  several  reasons  not  to  adopt  a  reclaimability  criterion: 

Successful  passage  of  lands  through  other  criteria  (e.g.,  floodplains, 
municipal  watersheds,  critical  habitat)  indicate  that  some  degree  of 
reclamation  is  possible. 

Substantial  useful  research  continues  by  industry,  OSM  and  BLM  (old 
EMRIA)  which  is  considered  throughout  land  use  and  activity  planning. 

—   Post-mining  land  use  might  be  different  than  pre-mining. 

The  permit  application  review  includes  an  extensive  analysis  of 
reclaimability. 

BLM  is  not  considering  adopting  a  reclaimability  criterion.   However,  the  BLM 
has  concluded  that  there  may  be  a  problem  with  consistency  with  regards  to 
this  issue.   The  development  of  guidance  will  serve  to  assist  the  field 
managers  in  taking  into  account  reclamation  or  the  related  features  of 
reclamation  when  applying  the  unsuitability  and  multiple  resource  trade-off 
screens  during  the  preparation  of  land  use  plans.   The  BLM  will  continue  to 
monitor  the  progress  and  "state  of  the  art"  technology  of  reclaiming 
topographic  features  and  important  wildlife  habitats. 

Issue  22 

A  new  criterion  should  be  added  to  assess  the  developability  and  marketability 
of  the  coal  resource. 

Analysis 

This  issue  arose  because  large  acreages  are  sometimes  being  passed  through  the 
coal  screening  process  where  questions  have  been  raised  about  the  availability 
of  transportation,  anticipated  production  costs,  demand  and  other  factors 
affecting  the  location  and  rate  of  coal  development. 

This  appears  to  be  a  new  formulation  of  an  issue  that  has  existed  since  1979. 
The  original  issue  involved  the  accuracy  and  reasonableness  of  proposed 
leasing  levels  or  leasing  targets.   This  concern  has  been  translated  into  a 
concern  for  the  amount  of  coal  considered  suitable  during  the  land  use 
planning  process. 
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At  the  present  time  the  SMAs  do  not  attempt  a  detailed  analysis  of  coal  demand 
at  the  land  use  planning  phase  of  the  Federal  Coal  Program.   Such  analyses  are 
conducted  during  activity  planning  and  the  resulting  projections  are  used  to 
help  determine  the  need  for  additional  leasing.   The  land  use  planning  phase 
does,  however,  include  the  coal  development  potential  screen.   This  screen  can 
be  used  to  address  many  of  the  concerns  that  have  been  raised  in  conjunction 
with  this  issue. 

Findings  and  Conclusions 

The  proposed  Criterion  should  not  be  adopted.   To  do  so  would  create  further 
confusion  about  the  purpose  and  use  of  the  development  potential  screen. 
Guidance  should  be  prepared  to  further  define  "development  potential"  and  to 
explain  how  this  screen  should  be  applied  during  land  use  planning.   Such 
guidance  should  also  clarify  the  relationship  between  this  screen  and  the  coal 
demand  and  development  potential  assessments  conducted  during  the  activity 
planning  phase  of  the  coal  program. 

Issue  23 

Develop  a  new  criterion  to  protect  riparian  habitat  or  expand  Criterion  16  to 
include  riparian  habitat. 

Analysis 

Surface  mine  drainage  can  potentially  cause  serious  damage  to  riparian 
habitats  by  increasing  the  sediment  load  and  altering  the  stream  channels. 
Nevertheless,  all  surface  coal  mine  drainage  must  pass  through  a  sediment  pond 
prior  to  release  to  free-flowing  streams.   Further,  released  water  must  meet 
certain  standards  before  discharge  from  impoundment. 

Riparian  habitat  contains  a  diverse  vegetative  structure  which  supports  a  much 
larger  number  and  kind  of  wildlife  species  than  the  surrounding  less  diverse 
habitat.  In  the  western  coal  states  riparian  habitat  is  relatively  scarce, 
making  it  a  unique  vegetative  community  and  adding  to  its  importance  for 
wildlife. 

Existing  criteria  (14,  15,  and  16)  provide  some  riparian  habitat  protection 
when  the  land  containing  riparian  habitat  meets  the  requirements  of  a 
criterion.   Other  important  riparian  areas  may  be  protected  through  the 
multiple  resource  trade-off  screen.  The  site-specific  analysis  and  EIS  phases 
of  activity  planning  and  the  permit  application  approval  stage  offer 
additional  opportunities  to  protect  specific  riparian  habitat  areas. 

Criterion  16  is  based  upon  522(a)(3)(C)  and  (D)  of  SMCRA.   The  Act  does  not 
indicate  or  mention  riparian  habitat  in  the  referenced  section. 

Findings  and  Conclusions 

Instead  of  developing  a  new  criterion  or  expanding  an  existing  criterion  to 
address  riparian  habitat,  the  multiple  use  analysis  (multiple  resource 
trade-off  screen,  site-specific  analysis  and  EIS)  should  be  used  to  provide 
protection  for  riparian  values. 
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Issue  24 


"Wetlands"  should  be  adopted  as  a  new  coal  unsuitability  criterion. 
Analysis 

Comments  were  received  suggesting  that  a  wetlands  criterion  is  needed  to 
protect  highly  productive  and  diverse  wildlife  habitat.   One  concern  was 
expressed  over  protection  of  prairie  pothole  wetland  resources  and  the 
frustration  with  trying  to  focus  on  wetland  values  through  the  existing 
planning  screens,  such  as  the  multiple  resource  trade-off  screen.   Some 
wetlands  are  screened  under  existing  criteria,  but  other  equally  sensitive 
wetlands  go  unrecognized. 

In  June  1979  the  Secretary  of  the  Interior  adopted  20  unsuitability  criteria 
from  a  list  of  24.  Three  proposed  criteria  were  dropped  and  one,  the  wetlands 
criterion,  was  deferred  for  development  of  additional  options.   One  of  the 
primary  reasons  the  Secretary  requested  other  wetlands  options  was  because  the 
meaning  of  the  original  criterion  was  not  clear. 

In  response  to  this  action,  in  1979  an  interagency  Task  Force  developed  an 
issue  paper  which  proposed  four  options  for  a  wetlands  criterion  to  determine 
lands  unsuitable  for  mining.  The  Task  Force  recommended  that  the  following 
language  be  Incorporated  into  43  CRF  3461.1  as  Criterion  21: 

Federal  lands  which  contain  wetlands*  or  deep  water  habitats*  which: 

(1)  have  significant  value  for  groundwater  recharge,  fish  and 
wildlife  habitat,  recreational  uses,  or  scientific  study,  and 

(2)  utilizing  available  mining  and  reclamation  technology,  cannot  be 
adequately  protected  from  adverse  impacts  or  restored  to  at 
least  its  former  value  as  a  wetland, 

as  determined  by  the  Surface  Management  Agency  in  consultation  with  the 
Office  of  Surface  Mining  Reclamation  and  Enforcement  and  the  U.S.  Fish  and 
Wildlife  Service,  shall  be  considered  unsuitable. 

*as  defined  in  the  U.S.  Fish  and  Wildlife  Service  publication 
Classification  of  Wetlands  and  Deep-Water  Habitations  of  the  U.S. 

The  protection  of  wetlands  was  made  a  Federal  priority  by  Executive  Order 
(E.O.  11990)  in  May  1977.   Section  1(a)  of  the  E.O.  requires  each  agency  to 
"provide  leadership  and  take  action  to  minimize  the  destruction,  loss  or 
degradation  of  wetlands  and  to  preserve  and  enhance  the  natural  and  beneficial 
values  of  wetlands  in  carrying  out  the  agency's  responsibilities."  According 
to  Section  2(a)  of  the  E.O.  the  Secretary  of  the  Interior,  before  approving 
coal  leasing  in  a  wetlands  area,  must  find:  (1)  that  there  is  "no  practicable 
alternative"  and  (2)  that  the  action  includes  "all  practicable  measures  to 
minimize  harm  to  wetlands".   The  Task  Force  reported  that  field  testing  of  the 
originally  proposed  wetlands  criterion  did  not  significantly  affect  areas  of 
land  designated  unsuitable. 
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The  emphasis  on  wetland  protection  has  continued  as  exemplified  through  the 
development  of  Protect  Our  Wetland  and  Duck  Resources  (POWDR) .   BLM  Washington 
Office  Instruction  Memorandum  83-602  states,  "It  is  our  policy  to  retain  in 
Federal  ownership  all  wetlands,  riparian,  and  floodplains  areas  if  their 
disposal  would  violate  the  intent  of  E.O.s  11988  or  11990."  Policy  on  wetland 
protection  has  not  been  refined  since  1979. 

Findings  and  Conclusions 

There  is  no  need  for  a  new  criterion.   The  policies  of  the  Department  as 
expressed  in  the  Executive  Order  can  be  adequately  implemented  in  the  multiple 
resource  trade-off  screen.   Definitions  and  procedures  for  the  consideration 
of  wetlands  will  be  addressed  in  guidance. 

Issue  25 

Develop  a  new  criterion  protecting  sole-source  water  supplies. 

Analysis 

In  many  places  on  Federal  lands,  water  is  scarce  and  a  sole  source  may  be  used 
by  wildlife  and  livestock  for  many  miles  in  all  directions.   Should  this 
source  of  water  be  lost,  wildlife  and  livestock  use  would  be  affected. 
Replacement  of  the  water  source  may  be  very  costly,  if  it  is  at  all  possible. 
If  the  water  source  is  essential  to  wildlife,  then  it  is  crucial  habitat  and 
would  be  protected  by  provisions  of  the  wildlife  criteria  (9-15).   However, 
water  supplies  for  domestic  or  livestock  use  must  be  replaced/protected  under 
SMCRA  (30  CFR  715.17). 

In  addition,  domestic  water  supplies  can  be  impacted.   The  owner  of  a 
groundwater  well  is  not  protected  through  the  State  water  courts  as  loss  of  a 
source  resulting  from  mining  is  usually  not  a  water  rights  case.   The 
sole-source  aquifer  program,  administered  under  the  Safe  Drinking  Water  Act, 
permits  citizens  to  petition  the  U.S.  Environmental  Protection  Agency  for 
designation  of  an  area  as  a  sole-source  aquifer  if  it  is  a  principal  water 
supply.   The  multiple  resource  trade-off  screen  in  planning  can  protect 
sole-source  water.  Water  supply  sources,  excluding  water  rights  filings,  are 
difficult  to  identify.   Guidance  would  have  to  be  prepared  to  help  put 
consistency  in  determination  of  sole-source  water. 

Findings  and  Conclusions 

It  is  concluded  that  a  new  criterion  need  not  be  developed.   These  values  can 
be  protected  through  the  multiple  resource  trade-off  screen  or  could  be 
referenced  in  Criterion  17  during  land  use  planning.   Procedures  should  be 
developed  which  address  definitions  and  data  evaluation  procedures  for 
protection  of  sole-source  water  supplies. 
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Issue  26 

Maintain  or  eliminate  wildlife  criteria  addressed  by  other  statutes. 

Analysis 

One  commenter  suggested  that  those  criteria  relating  to  concerns  addressed 
more  effectively  by  other  protective  measures  should  be  eliminated.   Other 
comments  supported  the  wildlife  criteria,  recommending  that  the  criteria 
should  remain  as  a  viable  and  effective  land  use  planning  screen. 

During  a  1979  assessment  of  the  unsuitability  criteria,  BLM  addressed  the 
issue  of  those  criteria  that  were  on  Federal  or  State  statutes.   At  that  time, 
the  Secretary  decided  to  maintain  those  criteria  as  one  means  of  implementing 
the  Department's  responsibilities  under  the  existing  statutes. 

Even  though  many  of  the  wildlife  criteria  are  covered  under  existing  statutes 
and  could  be  addressed  under  the  multiple  resource  trade-off  screen,  the 
unsuitability  screen  has  two  distinct  advantages. 

1.  The  criteria  serve  as  an  early  screen  to  eliminate  areas  that  are 
obviously  "off-limits"  for  coal  leasing. 

2.  The  process  assures  a  more  uniform  consideration  of  many  sensitive 
resources  which  conflict  with  coal  leasing.   Specific  conflicts  are 
brought  into  focus  under  each  criterion  with  rationale  developed. 

It  was  argued  that  the  stipulated  approach  is  the  best  mechanism  for 
addressing  the  majority  of  the  wildlife  concerns  since  they  are  often 
mitigable.   The  application  of  the  exceptions  to  the  criteria  serve  a  multiple 
use  function  in  that  they  generate  wildlife  mitigation  measures  for 
coal/wildlife  conflict  areas. 

Findings  and  Conclusions 

Retain  the  policy  of  protecting  wildlife  through  the  unsuitability  criteria 
screen  to  ensure  uniform  consideration  of  mandated  laws  and  regulations  early 
in  the  planning  process. 

Issue  27 


Criterion  17  (municipal  watersheds)  should  be  dropped,  since  it  duplicates  the 
protection  OSM  and  State  regulatory  agencies  provide  hydrologic  resources. 

Analysis 

SMCRA  requires  coal  mining  operators  to  "minimize  the  disturbances  to  the 
prevailing  hydrologic  balance  and  to  the  quality  and  quantity  of  water  in 
surface  and  ground  water  systems  both  during  and  after  surface  coal  mining 
operations  and  during  reclamation." 
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Upon  first  review,  the  Criterion  appears  to  ban  mining  outright;  however,  an 
exception  in  Criterion  17  allows  lease  issuance  if  the  incorporated  entity  or 
responsible  government  unit  agrees,  after  consultation,  with  certain 
stipulated  mining  methods.   Therefore,  this  Criterion  does  have  flexibility 
after  proper  consultation  and  application  of  the  exception. 

The  language  of  SMCRA  does  not  totally  address  the  responsibilities  of  the  SMA 
as  a  good  neighbor  or  the  need  for  consistency  with  State  and  local  plans. 
The  Criterion  emphasizes  and  formalizes  these  roles  for  the  land  manager,  who 
would  otherwise  consider  this  matter  in  the  multiple  resource  trade-off  screen. 

Findings  and  Conclusions 

It  is  concluded  that  SMCRA  does  not  preempt  the  SMA's  legitimate  concerns  in 
land  use  planning  and  that  this  Criterion  should  not  be  changed  or  eliminated. 

Issue  28 


Criterion  19  (Alluvial  Valley  Floors)  should  be  eliminated  from  43  CFR  3461. 
Analysis 

The  elimination  of  Criterion  19  for  alluvial  valley  floors  (AVFs)  from  coal 
unsuitability  criteria  has  been  one  of  the  most  controversial  issues  since  the 
inception  of  the  Federal  Coal  Management  Program  in  1979. 

Criterion  19  is  extremely  complex  to  apply  at  the  leasing  stage  due  to 
(1)  lack  of  detailed  resource  data  needed  to  identify  AVFs  and  (2)  lack  of 
information  concerning  how  mining  would  affect  the  AVF. 

In  addition,  there  is  no  agreement  and  no  definition  of  key  terms  in  the 
Criterion,  and  Final  Alluvial  Valley  Floor  Guidelines  (required  in  the 
language  of  the  criterion)  have  not  been  published  by  OSM. 

Currently,  the  3461  regulations  allow  the  deferral  of  Criterion  19  from  land 
use  planning  until  the  permit  application  review  stage.   No  monitoring  is 
being  done  to  determine  how  frequently  the  Criterion  is  being  applied  or 
deferred;  however,  rigorous  application  of  the  Criterion  appears  to  have  been 
deferred  in  most  cases.   In  some  cases  preliminary  identification  of  AVFs  was 
done  as  part  of  land  use  planning  or  activity  planning.   Maps  published  by  OSM 
in  conjunction  with  their  draft  publication  entitled  Alluvial  Valley  Floor 
Identification  and  Study  Guidelines  identify  potential  AVFs  and  notify 
potential  lessees  of  possible  AVF  conflicts.   These  maps  only  identify 
Alluvial  Valleys  currently  being  irrigated.   They  do  not  consider  undeveloped 
rangelands  or  consider  the  "significance"  issue.   Thus  more  data  collection  is 
still  required. 

Eliminating  the  Criterion  from  43  CFR  3461  would  leave  the  issue  for  possible 
consideration  during  the  multiple  resource  trade-off  screen  and  later  in  the 
site  specific  and  regional  analyses  during  the  activity  planning  process.   OSM 
and  the  State  regulatory  authority  are  responsible  for  the  final 
determinations  on  mining  AVFs  at  the  permit  application  review  stage,  when  the 
detailed  data  are  available.   Eliminating  the  Criterion  would  not  prevent  the 
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SMA  managers  from  using  the  multiple  resource  trade-off  screen  and 
environmental  analysis  process  if  they  chose  to  condition  leasing  in  areas 
that  have  AVF  characteristics.   Given  that  unsuitability  decisions  on  AVFs  are 
most  frequently  deferred  as  the  regulations  allow,  eliminating  the  Criterion 
should  not  increase  the  risk,  of  leasing  significant  AVFs  which  could  not  be 
mined  under  the  provisions  of  Section  515(b) (15)  of  SMCRA. 

It  should  be  noted  that  early  identification  of  such  areas  during  land  use 
planning  is  important  for  inventory  efforts  which  often  require  lengthy 
periods  of  time.   It  is  probable  that  over  time  more  inventory  data  will  be 
collected  with  respect  to  the  probable  impacts  of  mining  and  the  effectiveness 
of  mitigation  strategies  to  protect  AVFs.   Both  should  facilitate  the  SMA's 
analysis  of  AVFs  at  the  land  use  planning  stage.   Unfortunately  no  matter  how 
far  expertise  and  inventories  advance,  site-specific  development  plans  will 
never  be  available  prior  to  the  leasing  stage  and  as  a  result  it  will  rarely 
be  possible  to  reach  a  final  decision  on  the  unsuitability  of  AVFs  without 
running  a  large  risk  of  unnecessarily  eliminating  areas. 

Findings  and  Conclusions 

The  existing  policies  and  procedures  regarding  the  application  of 
Criterion  19   recognize  the  difficulty  associated  with  determining  areas  which 
are  unsuitable  for  mining  before  the  mine  permitting  stage.   Elimination  of 
the  Criterion  would  mean  that  AVFs  would  still  be  addressed  through  multiple 
resource  trade-offs  and  through  environmental  analyses.   However,  identifying 
AVFs  through  the  multiple  resource  trade-off  screen  would  probably  not  be  any 
more  effective. 

Criterion  19  should  be  retained  and  applied  to  eliminate  obvious  AVFs  from 
further  consideration  during  land  use  planning.   More  difficult  determinations 
are  to  be  deferred  to  permit  application  stage.   It  is  concluded  that  guidance 
to  address  the  issue  with  respect  to  AVFs  be  prepared  to  assist  SMAs  during 
planning. 

Issue  29 

Criterion  20  is  unnecessary,  since  no  State  has  adopted  State  unsuitability 
criteria. 

Analysis 

Should  the  Criterion  be  removed,  some  effort  in  application  would  be 
eliminated;  however,  this  has  not  resulted  in  very  much  of  a  burden  to  date. 
It  may  prove  easier  to  leave  in  the  Criterion  than  to  remove  it  and  have  to 
replace  it  if  it  becomes  applicable. 

Findings  and  Conclusions 

Since  no  State  has  identified  State  unsuitability  criteria,  the  Criterion 
seems  to  have  little  utility;  however  just  because  Criterion  20  has  not  yet 
been  applied  does  not  mean  that  it  will  not  in  the  future. 

It  is  concluded  that  this  Criterion  should  remain  as  worded. 
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PART  TWO 

DATA  ADEQUACY 

GENERAL 

Issue  30 

Data  adequacy  standards  for  applying  unsuitability  criteria  on  public  lands 
and  split-estate  lands  should  be  different. 

Analysis 

Although  application  of  the  criteria  on  split-estate  lands  has  been 
frustrating,  experience  has  shown  that  considerable  resource  protection 
benefits  are  to  be  realized.   Frequently  the  surface  owner  will  not  allow 
Federal  personnel  to  enter  the  property  to  make  inventories. 

Assuming  that  the  surface  owner  objects  to  mitigation  measures  developed  for 
outstanding  sites  located  on  their  land,  the  only  real  alternative  that  the 
SMAs  would  have  for  "enforcing"  such  measures  would  be  to  drop  the  tract  from 
consideration  for  leasing.   The  final  decision  on  the  disposition  of  important 
identified  sites  found  on  private  land  rests  with  the  surface  owner.   The  best 
approach,  however,  is  to  jointly  develop  a  plan  for  mitigation  of  effects  with 
the  surface  owner  so  that  their  interests  are  accurately  represented.   While 
the  surface  owner  retains  the  right  to  dispose  of  materials  removed  from 
archeological  and  historic  sites  from  private  land,  the  SMAs  still  must 
fulfill  their  legal  obligations  under  Section  106  of  NHPA  to  identify, 
evaluate,  and  to  take  into  account  the  potential  effects  of  leasing  on  these 
properties. 

Findings  and  Conclusions 

Since  split-estate  land  is  most  often  included  as  part  of  a  total  package 
containing  Federal  surface,  a  difference  in  data  base  would  make  it  very 
difficult  to  develop  a  consistent,  logical  land  use  plan.   Therefore,  it  is 
concluded  that  parallel  data  for  split-  and  nonsplit-estate  lands  should  be 
required . 

Issue  31 

Consistent  data  adequacy  standards  for  each  criterion  have  not  been  developed 
and  there  is  no  policy  as  to  whether  areas  which  have  inadequate  data  should 
be  considered  as  unsuitable  or  suitable  for  mining. 

Analysis 

Comments  on  this  issue  have  focused  on  the  risks  that  data  inadequacies  have 
been  introduced  into  land  use  and  activity  planning  decisions.   This  implies 
that  decisions  deferred  due  to  lack  of  adequate  data  have  increased  the  risk 
that  lands  will  be  leased  which  cannot  be  mined  in  an  environmentally 
acceptable  manner.   The  Department  of  the  Interior  also  recognized  the  problem 
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in  1981  and  expected  it  to  be  alleviated  over  time  as  more  experience  was 
gained  with  the  application  of  the  criteria  and  more  inventory  data  were 
available  for  use  as  a  result  of  implementation  of  the  Resource  Management 
Plan  (RMP)  process.   The  OTA  study  claims  that  high  leasing  levels  exacerbated 
the  data  adequacy  issue  by  reducing  time  available  in  which  inventories  could 
be  collected  and  decisions  made.  In  addition,  the  OTA  stated  that  high  leasing 
levels  increase  the  pressure  for  areas  to  be  left  for  tracts  in  order  to  meet 
the  leasing  level. 

Essentially,  the  data  adequacy  issue  has  resulted  from  the  fact  that  many  of 
the  criteria  require  complex,  detailed  data  and  analyses  for  a  reliable 
decision  to  be  made  and  that  the  planning  process  for  leasing  is  tiered. 
Resources  are  examined  under  two  screens  in  land  use  planning  (unsuitability 
criteria  and  multiple  resource  trade-offs)  and  during  activity 
planning/regional  coal  EIS  preparation. 

The  data  required  to  make  unsuitability  decisions  are  collected  prior  to  and 
during  land  use  planning.   The  unsuitability  criteria  are  applied,  followed  by 
the  exceptions  and  exemptions.   Should  data  prove  to  be  inadequate  to  render  a 
decision  for  this  screen  in  the  land  use  plan,  the  regulations  found  at  43  CFR 
3461 .3-l(b) (1)  provide  an  opportunity  for  the  manager  to  collect  the  data  and 
apply  the  Criterion  during  activity  planning.   For  example,  Criterion  1 
(Federal  land  systems)  requires  that  some  basic  inventory  information  on 
Federal  land  systems  (such  as  the  location  of  National  Parks  and  Forests)  be 
available  before  a  decision  can  be  made.   Usually  that  information  is  readily 
available  on  maps  and  the  decision  to  exclude  areas  is  very  simple.   However, 
in  the  case  of  other  criteria,  such  as  Criterion  19  (alluvial  valley  floors) 
detailed  data  are  needed  on  the  specific  type  of  development  planned,  the  type 
and  effectiveness  of  mitigation  which  could  be  incorporated  into  the  plan,  and 
the  farming  operations  which  could  be  impacted.   Collection  of  that  data  is 
expensive,  time  consuming  and  extremely  difficult,  particularly  at  the  land 
use  planning  stage.   In  such  cases  areas  are  carried  into  activity  planning  as 
"acceptable  for  further  consideration"  rather  than  dropped  as  unsuitable. 
These  unresolved  areas  are  then  reexamined.   If  a  decision  on  the  unresolved 
areas  can  be  made  before  the  regional  coal  EIS  is  published,  the  tract  can  be 
considered  for  leasing.   The  only  exception  allowed  to  this  rule  is  for 
Criterion  19  (alluvial  valley  floors)  which  is  resolved  at  the  permit 
application  stage. 

Findings  and  Conclusions 

The  OTA  report  pointed  out  the  risks  associated  with  attempting  to  apply  the 
unsuitability  criteria  to  large  areas  within  short  timeframes  and  with  data 
inadequacies.  However,  no  environmentally  sensitive  areas  which  would  be 
unmineable  under  SMCRA  have  yet  been  leased. 

The  policy  is  to  carry  land  as  acceptable  for  further  consideration  for 
leasing  until  there  is  data  and  analysis  which  warrants  dropping  the  land  from 
further  consideration.   This  policy  applies  throughout  the  tiered  planning 
process,  e.g.,  the  land  use  planning  screens  and  the  site-specific  analysis  of 
the  regional  coal  EIS  prepared  during  activity  planning  and  on  into  permit 
application  and  mining  plan  review. 
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These  policies  appear  to  be  an  effective  way  to  screen  Federal  lands  for  coal 
leasing.   SMA.S  agencies  should  handle  data  adequacy  problems  in  an  open  and 
sensitive  fashion  to  demonstrate  sensitivity  with  their  concerned  publics. 
The  critical  element  in  that  process  is  ensuring  that  data  adequacy  problems 
have  been  resolved  before  a  leasing  decision  is  made. 
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DATA  ADEQUACY 

SPECIFIC 

Issue  32 

Considerable  confusion  is  generated  over  the  amount  and  timing  of  data 
collection  necessary  to  apply  Criterion  7  (historic  and  cultural  features)  and 
to  comply  with  the  National  Historic  Preservation  Act,  SMCRA,  and  other 
statutes. 

Analysis 

Criterion  7  is  straight-forward  in  the  type  and  amount  of  data  required  for 
application.  Publicly  owned  places  identified  in  the  National  Register  that 
lie  within  the  land  use  planning  area  are  the  only  data  or  inventory  needed 
for  the  application  of  Criterion  7.  This  is  relatively  simple  to  do  during 
land  use  planning  in  the  application  of  the  second  screen,  the  unsuitability 
criteria.  The  Criterion  7  can  therefore  be  fully  and  completely  applied  in 
land  use  planning,  i.e.,  no  need  for  deferral. 

The  issue  more  accurately  applies  to  the  data  and  consultation  requirements  to 
comply  with  the  National  Historic  Preservation  Act  and  other  statutory 
provisions  not  included  in  Criterion  7.   Compliance  with  NHPA  and  other 
statutes  in  land  use  planning  takes  place  during  the  application  of  the  third 
screen,  multiple  resource  trade-offs.   This  is  the  point  where  eligible  and 
privately  owned  properties  in  the  Register  are  considered.   Early  low- 
intensity  data  gathering  is  done  at  this  time  as  well.   Furthermore,  there 
will  also  be  a  need  to  check  for  compliance  with  NHPA  during  activity 
planning.   The  tract  analysis,  ranking,  and  selection  processes  during  the 
activity  planning  tier  of  the  coal  program  become  the  means  for  such 
compliance.   The  activity  planning  stage  provides  for  phasing  of  a  more 
intensive  level  of  inventory  compared  to  land  use  planning.   Finally,  at 
permit  application  and  mining  plan  approval  time  the  most  intensive  data 
gathering/inventory  will  be  required  in  order  to  provide  sufficient 
information  for  the  regulatory  authority  to  decide  methods  to  be  employed  for 
mining. 

Findings  and  Conclusions 

Developing  inventory  data  sufficiently  complete  to  make  final  application  of 
Criterion  7  during  RMP  preparation  is  clearly  practical.   However,  for 
multiple  resource  trade-off  analysis,  data  is  needed  which  can  provide  general 
cultural  resource  site  density,  distribution,  and  variation  data.   This  can  be 
accomplished  through  overview,  review,  and  sampling  inventories.   More 
intensive  data  collection  and  evaluation  during  activity  planning  should  be 
problem  oriented  and  focused  on  tracts  that  have  cultural  resource/coal 
development  conflicts.   Guidance  should  be  developed  by  the  involved  SMAs  to 
set  data  adequacy  standards  throughout  the  planning  process.   The  standards 
should  also  be  incorporated  into  a  Memorandum  of  Agreement  with  SHPOs  and  the 
Advisory  Council  on  Historic  Preservation  to  achieve  nationwide  consensus. 
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Issue  33 

The  application  of  the  seven  wildlife  criteria,  9-15,  is  adequate  to  meet  the 
requirements  of  the  statutes  from  which  these  criteria  are  derived.   There  are 
no  standards  for  evaluating  the  adequacy  of  the  data,  its  quality  or  quantity, 
geographic  coverage,  or  timeliness. 

Analysis 

During  the  review  of  the  Federal  Coal  Management  Program  by  OTA  and  BLM's 
subsequent  review  of  the  unsuitability  criteria,  numerous  State  and  Federal 
agencies,  private  industry  and  special  interest  groups  identified  wildlife 
data  adequacy  and  standards  as  an  issue. 

These  groups  were  critical  of  the  application  of  wildlife  unsuitability 
criteria  because  of  the  lack  of  standards  for  evaluating  the  adequacy  of 
wildlife  data  bases  and,  thus,  believed  individual  SMAs  were  inconsistent  in 
the  development  and  analysis  of  wildlife  data  bases  used  in  the  coal  planning 
process. 

Data  for  all  criteria  can  be  subdivided  into  several  areas  of  concern: 

1.  Timing  of  data  collection  -  When  should  data  collection  occur  in 
order  to  provide  reliable  information  for  analysis  in  the  application 
of  the  unsuitability  criteria? 

2.  Duration  of  the  data  collection  period  -  How  much  time  is  needed  to 
collect  reliable  data  that  will  provide  enough  accurate  information 
to  apply  the  unsuitability  criteria? 

3.  Geographic  area  covered  by  data  collection  -  How  large  an  area  should 
be  included  in  an  inventory  to  assess  wildlife  impacts  (e.g., 
specific  coal  area  or  general  coal  region)? 

4.  Level  of  detail  -  How  much  detail  should  inventories  and  studies 
provide?  What  must  be  done  when  no  data  are  available? 

5.  How  long  are  the  data  valid?  How  many  years  will  it  take  before  the 
information  collected  becomes  outdated? 

6.  Procedures  to  follow  when  it  is  determined  that  data  are  insufficient. 

Wildlife  data  adequacy  requirements  and  associated  standards  relative  to 
planning  activities  have  been  addressed,  in  part,  by  an  array  of  BLM 
guidelines,  instruction  memorandums,  and  manuals.   These  include,  but  are  not 
limited  to,  the  following: 

1.  BLM  Manual  1620  -  Supplemental  Program  Guidance  (Draft) 

2.  BLM  Manual  1734  -  Inventory  and  Monitoring  Coordination 

3.  BLM  Manual  3461  -  Federal  Lands  Review-Unsuitability  For  Mining 
(DRAFT) 

4.  BLM  Manual  6600  -  Wildlife  and  Fish  Inventory  and  Monitoring  Programs 

5.  BLM  Manual  6602  -  Integrated  Habitat  Inventory  and  Classification 
System 

6.  BLM  Manual  6610  -  Wildlife  Inventory 

7.  BLM  Manual  6840  -  Threatened  and  Endangered  Plants  and  Animals  (Draft) 
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8.  BLM  Technical  Note  349  -  Terrestrial  Wildlife  Inventories-Some 
Methods  and  Concepts 

9.  BLM  Instruction  Memorandum  80-346  -  Final  Guidelines  for  Consultation 
During  Application  of  the  Unsuitability  Criteria  for  Wildlife 
(Expired  9/30/81) 

10.  BLM  Instruction  Memorandum  80-347  -  Unsuitability  Criterion  14 
Guidelines  for  Areas  Subject  to  Coal  Leasing  on  Application  or 
Noncompetitive  Leasing  (Expired  9/30/81) 

11.  Regulatory  Guidelines  on  Unsuitability  Assessment  Procedures  and  Land 
Use  Planning  (43  CFR  3461 .3-l(b) (1) ) 

All  of  the  BLM  Manual  Sections  referenced  in  1-6  above  address  inventory 
requirements,  and  in  some  cases  level  of  detail,  but  are  not  specifically 
related  to  the  coal  planning  process  or  the  unsuitability  criteria.   Documents 
listed  in  8-11  specifically  deal  with  the  unsuitability  assessment  process  but 
only  the  regulatory  guideline  makes  reference  to  data  requirements. 

The  guidance  found  at  43  CFR  3461.3-l(b)(l)  requires  unsuitability  assessments 
based  on  "the  best  available  data  that  can  be  obtained  given  the  time  and 
resource  available  to  prepare  the  plan."   OTA  found  that  this  guideline  was 
extremely  vague  and  did  not  provide  meaningful  guidance  to  the  issue  of 
wildlife  data  adequacy  and  standards.   This  philosophy  was  shared  by  the 
commenters. 

It  is  apparent  that  numerous  BLM  documents  and  guidelines  address  various 
aspects  of  wildlife  data,  but  none  adequately  address  wildlife  data  needs, 
adequacy  or  standards  relative  to  BLM  Federal  coal  planning  activities  and 
application  of  wildlife  unsuitability  criteria.   The  overall  context  of  this 
issue  basically  relates  to  the  quality  and  quantity  of  the  resource 
information  available  for  making  land  use  decisions. 

As  written  in  the  regulation,  the  wildlife  criteria  have  fairly  well  defined 
data  requirements.   Criteria  9-13  relating  to  threatened  and  endangered 
species,  golden  and  bald  eagles,  and  falcons  have  very  site  specific  data 
requirements  associated  with  locations  of  designated  critical  habitats,  nests, 
or  concentration  areas.   Criteria  14  and  15  are  somewhat  less  site  specific 
because  of  their  relationship  to  essential  high  quality  habitats  and  not  to  a 
specific  site  within  the  habitats.   However,  these  two  criteria  may  require 
more  effort  to  assess  habitats,  seasonal  use  of  these  habitats,  and  potential 
impacts. 

A  phased  approach  to  wildlife  inventory  may  constitute  a  legitimate  mechanism 
to  meet  wildlife  resource  data  needs  commensurate  with  the  land  use  planning, 
activity  planning,  and  mine  review  processes,  and  also  be  responsive  to 
management  concerns  for  flexibility.   In  chronological  order,  this  might 
conceptually  include  compilation  of  existing  data,  acquisition  of  additional 
baseline  data,  application  of  these  wildlife  data  on  the  decision  process 
where  supportive  data  are  deemed  adequate,  acquisition  of  additional  site 
specific  data  when  warranted  and  monitoring  studies.   A  minimum  standard  level 
of  inventory  during  land  use  planning  could  constitute  a  baseline  for  wildlife 
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data.  Data  gaps  or  inadequacies  identified  at  this  time  may  delay  the  land 
use  plan  until  adequate  data  are  obtained.   Additional  data  would  be  required 
for  activity  planning  decisions  and  still  more  for  mine  permit  review. 
Wildlife  monitoring  activities  prior  to  leasing  also  warrant  consideration. 

Some  managers  now  approach  wildlife  data  needs  and  the  unsuitability  process 
with  this  philosophy,  but  BLM  as  an  agency  has  no  standards  and  guidelines 
that  establish  agencywide  consistency.   Standard  levels  of  inventory  effort, 
tailored  to  the  biological  resources  identified  on  the  wildlife  protection 
lists,  are  paramount  to  improving  the  BLM  coal  planning  process  as  it  relates 
to  high  value  fish  and  wildlife  resources.   Continuation  of  the  current 
divergent  philosophies  on  wildlife  inventories  and  the  associated 
unsuitability  application  will  be  counterproductive  to  the  development  of  a 
credible  coal  planning  process.   Standardization  of  the  level  of  inventories 
may  not  eliminate  all  criticism,  but  planning  decisions  will  be  more 
defensible  and  consistent  Bureauwide. 

It  has  been  suggested  that  to  achieve  an  acceptable  level  of  baseline 
information,  standards  for  length  of  inventories  or  studies  must  be 
established.   A  minimum  of  four-  to  six-season  and  preferably  two-year 
inventory  beginning  during  the  land  use  plan  preplanning  phase  was  thought 
necessary  to  establish  an  adequate  and  accurate  wildlife  data  base.   Because 
of  the  diverse  species  represented  and  the  seasonal  requirements  of  individual 
inventory  efforts,  a  standard  must  be  responsive  to  that  seasonality.   Data 
from  a  short  term  four-season  inventory  may  not  be  truly  representative  due  to 
the  dynamics  of  wildlife  species.   A  six-season  (winter,  spring,  summer,  fall, 
winter,  spring)  or  two-year  study  is  preferable  because  the  extra  seasons  help 
to  counteract  extraneous  and  uncontrollable  factors  (e.g.,  extreme  weather) 
that  may  significantly  influence  the  quality  or  quantity  of  data  that  may  be 
obtained  in  any  one  season. 

When  wildlife  inventories  must  be  conducted  on  large  tracts  of  land  in  a 
relatively  short  time  frame,  a  six-season  inventory  appears  to  be  a  reasonable 
time  frame  in  which  to  establish  baseline  data.   A  shorter  inventory  would 
likely  encounter  problems  in  matching  survey  efforts  for  individual  species 
with  appropriate  seasons.   Although  desirable,  a  significantly  longer  wildlife 
study  may  not  be  feasible  because  of  planning  schedules,  budget  constraints, 
and  other  resource  considerations. 

Pre-inventory  lead  time  is  necessary  to  explore  all  existing  data  sources 
before  inventories  begin.   Data  from  State  or  Federal  agencies  and  other 
sources  can  be  useful  in  identifying  areas  where  data  are  totally  lacking  and 
areas  where  data  need  to  be  updated  or  refined.   When  time  is  a  limiting 
factor,  existing  data  can  be  used  to  help  set  priorities  for  areas  to 
inventory.   Once  the  initial  data  have  been  collected  and  used  in  the 
unsuitability  process,  additional  time  may  be  required  for  some  level  of 
monitoring  to  ensure  that  data  remain  current  and  significant  changes  in 
wildlife  populations,  existing  habitats,  or  utilization  of  those  habitats  are 
documented. 


A-59 


APPENDIX  1 

50 

Although  the  criteria  are  applied  to  Federal  surface  or  private 
surface/Federal  coal,  it  has  been  suggested  that  wildlife  surveys  encompass 
areas  of  sufficient  size  to  assess  area-wide  populations.   Inventories  on 
relatively  small  areas  do  not  provide  sufficient  information  to  assess 
cumulative  off-site  impacts. 

For  management  purposes,  the  geographic  area  could  vary  and  include  a  Federal 
coal  region,  resource  management  plan  area,  an  area  acceptable  for  further 
consideration  for  leasing,  the  coal  deposit,  or  the  coal  tract.   Regardless  of 
the  logical  planning  unit,  important  ecosystems  that  extend  beyond  political 
boundaries  (e.g.,  State  line)  or  management  boundaries  should  also  be 
considered.   The  concept  of  geographic  area  is  a  critical  element  also 
important  in  evaluating  such  issues  as  buffer  zones,  high  priority  habitats, 
essential  habitats,  and  availability  of  habitat  for  prey  species.   The 
definition  of  these  areas  as  they  relate  to  the  application  of  exceptions  must 
be  assessed  in  the  proper  context  of  the  size  of  area  under  consideration. 

The  new  proposed  regulatory  guidelines  in  43  CFR  3420.1-2(a)  state  that  the 
SMA  will  issue  a  call  for  resource  information  during  land  use  planning  to 
formally  solicit  indication  of  interest  for  lands  in  a  particular  planning 
unit.   In  conjunction  with  acquisition  of  baseline  wildlife  data  on  the  entire 
planning  unit,  the  information  should  be  beneficial  in  the  identification  of 
areas  requiring  additional  site-specific  data.   The  site-specific  data  may  be 
acquired  for  these  areas  simultaneously,  thus  potentially  reducing  planning 
delays  and  deferral  of  the  unsuitability  process  for  individual  wildlife 
criteria.   The  information  will  also  prove  beneficial  in  the  evaluation  of 
exceptions  (e.g.,  buffer  zones). 

Findings  and  Conclusions 

To  be  in  phase  with  the  normal  time  of  unsuitability  applications,  wildlife 
inventories  must  occur  as  early  in  the  land  use  planning  process  as  possible. 
The  timing  of  these  inventories  for  specific  species  should  be  coordinated 
with  the  State  and  Federal  wildlife  agencies.  More  specific  guidelines  are 
needed  and  are  being  developed. 

The  issue  surrounding  level  of  detail  for  wildlife  inventories  is  rather 
complex  and  intertwined  with  many  of  the  other  wildlife  related  issues  that 
have  surfaced.   Consequently,  standardization  of  the  levels  of  inventory  at 
various  stages  in  the  planning  process  is  needed. 

The  collection  of  adequate  wildlife  data  during  land  use  planning  and  the 
subsequent  application  of  the  unsuitability  criteria  can  provide  an  effective 
screen  for  important  fish  and  wildlife  habitats. 

In  the  past  there  have  been  cases  where  activity  planning  was  underway  and 
coal  tracts  delineated  without  the  benefit  of  wildlife  data  or  unsuitability 
applications,  and  conflicts  have  often  developed  which  delayed  activity 
planning  while  wildlife  data  were  collected.   It  Is  therefore  incumbent  upon 
SMAs  to  ensure  that  resource  specialists  are  aware  of  planning  schedules  and 
milestones  for  unsuitability  applications  so  wildlife  and  other  resource 
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inventories  can  be  scheduled  in  the  proper  sequence.   To  be  in  phase  with  the 
normal  time  of  unsuitability  applications,  wildlife  inventories  must  occur  as 
early  in  the  land  use  planning  process  as  possible.   The  timing  of  these 
inventories  for  specific  species  should  be  coordinated  with  the  State  and 
Federal  wildlife  agencies.   Pre-inventory  lead  time  is  necessary  to  explore 
all  existing  data  sources  before  inventories  begin. 

Data  from  State  and  Federal  agencies  and  other  sources  can  be  useful  in 
identifying  areas  where  data  are  totally  lacking  and  areas  where  data  need  to 
be  updated  or  refined.   Additionally,  the  new  proposed  regulatory  guidelines 
at  43  CFR  3420.1-2(a)  state  that  BLM  will  issue  a  call  for  resource 
information  during  the  land  use  planning.   When  time  is  a  limiting  factor, 
existing  data  can  be  used  to  help  set  priorities  for  areas  needing  inventory 
and  the  amount  of  time  necessary  to  conduct  the  inventories. 

Wildlife  data  bases  established  prior  to  land  use  planning  vary  from  state  to 
state,  BLM  Resource  Area  to  Resource  Area,  and  are  dependent  primarily  upon 
previous  issues  addressed  in  past  planning  efforts.   The  development  of 
standards  for  minimal  levels  of  inventories  at  the  land  use  planning  stage 
would  necessarily  have  to  be  by  individual  species.   Any  minimum  standard 
requiring  a  specific  number  of  seasons  to  be  included  in  the  inventory  may 
also  vary  by  species  being  inventoried;  therefore,  one  would  have  to  address 
inventory  standards  on  an  individual  species  basis. 

Quantity  and  quality  of  data  collected  are  dependent  upon  the  unsuitability 
criterion  being  addressed.   Standardization  of  data  is  necessary  and  should  be 
pursued  through  interagency  channels  with  emphasis  of  accepting  the  lead 
consulting  agency's  procedures,  such  as  U.S.  Fish  and  Wildlife  Service  raptor 
survey  procedures.   This  same  proposal  regarding  State  species  of  concern 
(Criterion  15),  however,  lacks  national  standardization  potential;  therefore, 
the  SMA  should  recognize  that  consistency  (i.e.,  standardization  of  quantity 
and  quality  of  data  for  species  of  State  concern)  can  only  be  defined,  in 
reality,  on  a  state-by-state  basis.   There  may  be  some  opportunity  where 
commonality  of  concern  for  certain  species  exists  between  States  and  some  sort 
of  regional  standard  can  be  negotiated  (i.e.,  sage  grouse  strutting  grounds). 
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PART   THREE 

GUIDELINES  AND  PROCEDURES 

GENERAL 

Issue  34 

Guidelines  and  a  uniform  format  for  application  of  the  unsuitability  criteria 
by  all  surface  management  agencies  are  needed. 

Analysis 

This  issue  was  identified  by  all  participants  in  the  coal  program  review.   At 
the  present  time  BLM,  Forest  Service  and  BIA  personnel  depend  upon  the 
unsuitability  regulations  in  order  to  apply  the  criteria  during  land  use 
planning.   Questions  of  application  and  procedure  are  often  discussed  at  the 
field  office  level.   Field  personnel  have  noted  that  there  is  no  current 
guidance  available  which  addresses  the  criteria.   The  criteria  apparently 
contain  undefined  terms,  confusing  language  and  controversial  procedures. 

Further,  land  use  plans  are  frequently  developed  as  hand  tailored  products 
consistent  with  general  planning  guidance.   The  coal  regulations  contain  very 
general  guidance  on  what  must  be  documented,  but  no  specific  guidance  on  how 
to  do  the  documentation. 

This  issue  has  three  parts:   (1)  guidance  for  application  of  the  criteria; 
(2)  the  needs  of  agencies,  other  than  BLM,  whose  procedures  and  agency 
authorities  are  not  strictly  comparable  to  those  of  BLM;  and  (3)  a  uniform 
format  for  reporting  the  results  of  criteria  application. 

The  first  problem  has  existed  since  the  origin  of  the  unsuitability  criteria. 
There  was  a  major  concern  that  the  criteria  be  applied  in  as  consistent  and 
uniform  a  manner  as  possible  wherever  and  whenever  the  criteria  are  applied. 
At  the  same  time  it  was  recognized  that  precise  and  inflexible  rules  of 
application  would  deprive  the  local  manager  of  appropriate  discretion. 

The  second  problem  is  exacerbated  by  the  lack  of  documented  policy  or 
procedure.   In  many  areas,  it  is  almost  impossible  for  other  agencies  to 
integrate  their  individual  differences  (statutes,  regulation,  policy  and 
procedure)  into  an  intelligible  application  of  the  criteria. 

The  third  problem  derives  from  a  general  review  of  the  documentation  provided 
with  many  of  the  coal  planning  amendments  and  recent  RMPs,  which  indicates 
that  each  office  reports  the  results  of  the  unsuitability  screen  in  widely 
divergent  ways,  even  if  the  methods  used  to  apply  the  screens  are  consistent. 
Without  a  uniform  reporting  procedure,  the  application  of  the  criteria  will 
always  appear  inconsistent. 


A-62 


UNSUITABILITY  REVIEW 

53 
Findings  and  Conclusions 

Much  of  the  controversy  surrounding  the  current  coal  program  is  traceable  to  a 
failure  to  develop  uniform  procedures  and  formats  for  the  application  of  the 
criteria.   Field  personnel  have  little  guidance  on  the  application  of  the 
criteria,  and  occasional  misinterpretation  can  be  expected.   The  lack  of 
guidance  has  made  it  difficult  for  other  surface  management  agencies  to 
develop  their  own  unsuitability  procedures.   Some  form  of  additional  permanent 
guidance  should  be  developed  for  the  coal  unsuitability  screen.   A  uniform 
reporting  format  should  be  included  in  the  procedures. 

Issue  35 

Guidelines  for  applying  the  unsuitability  criteria  should  recognize  that 
leasing  may  not  occur  for  a  number  of  years  following  the  initial  unsuit- 
ability decisions. 

Analysis 

In  the  interval  between  criteria  application  and  leasing,  new  data  may  be 
available  or  situations  may  change  that  would  warrant  updating  unsuitability 
decisions.   Planning  and  CEQ  regulations  give  opportunity  to  remedy  this 
situation.   During  site-specific  analysis  a  consistency  determination  must  be 
made  concerning  the  proposal  and  the  existing  land  use  plans.   If  the  proposed 
activity  (or  parts  thereof)  is  in  conformance  with  the  land-use  plan  there  is 
no  problem.   If  it  is  not  in  conformance,  then  a  plan  amendment  is  needed. 
This  agrees  with  the  coal  management  (43  CFR  3420.1-4(e)(4)(iii)(B))  and 
planning  amendment  procedures  as  described  in  the  BLM  planning  manual. 

Findings  and  Conclusion 

Program  guidance  for  coal  leasing  should  describe  the  process  for  changing  an 
unsuitability  decision.   During  the  development  of  these  guidelines,  the  coal 
regulations  should  be  reviewed  to  afford  consistency,  particularly  43  CFR 
3461.3-l(c). 

Issue  36 

Guidelines  are  needed  to  ensure  effective  consultation  among  appropriate 
agencies. 

Analysis 

Both  Federal  and  State  agency  personnel  feel  that  consultation  and 
coordination  are  not  always  occurring  at  appropriate  times  and  that 
interagency  communication  could  be  improved.   This  points  up  the  need  to 
follow  standard  steps  outlined  in  BLM  planning  regulations  and  CEQ 
regulations.   Specialists  need  to  know  what  is  required  and  who  should  be 
consulted.   For  example,  appropriate  agency  personnel  should  have  a 
fundamental  knowledge  of  the  Fish  and  Wildlife  Coordination  Act  as  well  as 
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consultation  requirements  under  the  Endangered  Species  Act.   Also, 
coordination  with  the  States  should  be  directed  through  the  Governor's  office 
so  that  actions  and  responses  on  the  unsuitability  criteria  truly  reflect  the 
State's  positions  and  not  that  of  an  individual  state  agency. 

Findings  and  Conclusion 

Guidance  needs  to  be  written  to  ensure  effective  consultation  during  the 
application  of  the  unsuitability  criteria. 

Issue  37 


Guidelines  are  needed  to  ensure  that  "state  of  the  art"  mitigation  and 
mitigation  alternatives  are  used  in  reaching  decisions  on  unsuitability 
criteria. 

Analysis 

Industry  representatives  have  commented  that  many  of  the  people  in  the 
agencies  either  do  not  understand  mitigation  or  are  reluctant  to  use  it. 
Personnel  in  the  BLM,  Forest  Service  and  FWS  have  acknowledged  that  in  many 
instances  mitigation  Is  more  of  an  art  than  a  science  as  new  procedures  are 
continually  being  tested  and  monitored.   The  extensive  research  already 
documented  or  now  underway  Is  often  overlooked  or  unavailable  to  field 
offices.   The  time  to  conduct  a  literature  search  and/or  perform  research  is 
not  being  provided.   Agency  experts  could  review  application  of  mitigation 
measures.   This  approach  would  help  ensure  that  the  SMA  is  implementing  the 
latest  technology. 

Findings  and  Conclusions 

Training  courses  could  be  developed  and  offered  to  increase  staff  knowledge  of 
the  latest  developments  in  mitigation  measures.   If  courses  are  developed  on 
mitigation,  they  should  be  regionalized,  i.e.,  deal  with  problems  and 
opportunities  specific  to  the  area  under  consideration.   Courses  at  the 
Phoenix  Training  Center  could  be  modified  to  include  regional  mitigation 
practices,  or  programmed  modules  could  be  developed  for  use  at  the  field 
offices. 

Issue  38 

Acceptable  uses  of  mitigation/lease  stipulations  should  be  clarified. 

Analysis 

Some  commenters  think  that  BLM  pushes  application  of  criteria  too  vigorously. 
They  contend  that  wildlife  stipulations  are  being  used  to  protect  individual 
animals  rather  than  the  species.   An  example  was  cited  of  a  single  nest  being 
protected  even  though  it  was  near  a  large  concentration  of  nests.   The  amount 
of  flexibility  the  manager  has  under  the  laws  and  regulations  needs  to  be 
clarified.   It  is  also  important  that  the  proper  use  of  mitigation  be 
described  to  obtain  a  consistent  application  of  mitigation  and  lease 
stipulations. 
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Findings  and  Conclusions 

Guidance  needs  to  be  prepared  that  outlines  the  requirements  for  applying  the 
criteria  and  establishing  mitigation  techniques.   It  is  in  the  mitigation  plan 
where  the  flexibility  to  manage  resources  is  to  be  found. 

Issue  39 


Guidelines  should  be  prepared  to  ensure  that  data  collected  by  industry, 
Federal  and  State  agencies,  and  universities  are  shared. 

Analysis 

Some  commenters  think  a  lot  of  data  are  being  generated  but  not  shared  among 
industry,  various  governmental  agencies  and  the  academic  community.  If  data 
could  be  shared,  duplication  of  effort  would  be  minimized  and  there  would  be 
some  assurance  that  all  currently  available  data  are  being  used. 

Findings  and  Conclusions 

The  BLM  State  Office  program  leader  should  keep  in  close  contact  with 
representatives  of  industry  and  the  academic  community  to  provide  the  link 
with  BLM  field  personnel. 

Issue  40 

BLM  unsuitability  assessments  should  be  simplified  to  facilitate  public 
understanding  and  participation. 

Analysis 

Comments  were  received  suggesting  that  the  coal  program  is  so  complicated  and 
inconsistent  that  the  public  has  difficulty  determining  when  to  become 
involved. 

The  Bureau  informs  the  public  during  the  land  use  planning  process.   Its 
participation  is  regularly  requested  throughout  the  process  as  delineated  in 
the  public  participation  plan  prepared  for  each  RMP. 

Findings  and  Conclusions 

Program  guidance  is  being  written  to  clarify  the  public  participation 
requirements. 

Issue  41 

The  application  of  the  unsuitability  criteria  should  be  designed  as  a  phased 
process  which  extends  from  land  use  planning  to  activity  planning  through  mine 
permitting. 
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Analysis 


Confusion  exists  as  to  the  purpose  of  the  unsuitability  criteria.   The 
criteria  were  designed  to  be  used  as  a  screen  early  in  planning  to  identify 
and  declare  unsuitable  under  the  Federal  lands  review  process  those  areas 
which,  for  policy  or  regulatory  reasons,  could  not  be  mined.   The  application 
of  the  unsuitability  criteria  is  not  intended  to  be  a  phased  process.   The 
policy  is  to  apply  all  of  the  criteria  during  land  use  planning.   However,  if 
data  were  inadequate,  the  manager  has  the  discretion  to  carry  the  lands 
forward  as  acceptable  for  further  consideration  after  describing  in  the  land 
use  plan  the  reasons  why  the  criterion  could  not  be  applied  and  when  during 
activity  planning  (or  mine  permitting  in  the  case  of  Criterion  19)  the 
information  would  be  generated  and  the  unsuitability  assessment  completed. 
With  the  exception  of  Criterion  19  the  process  does  not  allow  lands  to  be 
leased  without  the  data  necessary  to  complete  the  unsuitability  assessment. 
It  should  be  noted  that  the  unsuitability  criteria  are  a  planning  mechanism 
which  implements  several  statutes.   The  criteria  themselves  end  at  lease 
issuance.   However,  the  principles  included  in  the  criteria  may  remain 
applicable  to  the  lease  through  the  underlying  statutes,  lease  terms, 
conditions,  special  stipulations,  and  restrictions  on  the  mine  permit  and  the 
unsuitability  petition  process.   Moreover,  the  unsuitability  petition  process 
established  by  SMCRA  is  available  for  use  at  any  time. 

Findings  and  Conclusions 

The  application  of  the  unsuitability  criteria  was  not  designed  to  be  a  phased 
process;  however,  the  approach  has  generated  a  great  deal  of  confusion  and 
controversy.   Guidance  would  help  to  clarify  the  existing  process. 

Issue  42 

Several  commenters  felt  that  more  cooperation  between  developers  and  Federal 
agencies  is  needed,  especially  where  land  ownership  is  in  a  checkerboard 
pattern. 

Analysis 

Jointly  supported  data  gathering  efforts  under  the  circumstance  of  mixed  coal 
ownership  was  suggested.   More  effective  and  complete  data  could  certainly  be 
a  result  of  such  efforts.   This  appears  to  be  an  area  where  individual 
managers  and  companies  may  wish  to  establish  agreements  for  joint  studies. 

Findings  and  Conclusions 

Cooperative  efforts  are  ongoing  and  are  encouraged  whenever  feasible. 

Issue  43 

Confusion  exists  in  the  definition  of  roles  and  extent  of  responsibility 
between  BLM  and  BIA. 
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The  problem  begins  with  the  definition  of  Federal  lands  in  the  regulations 
(43  CFR  3400.0-5)  and  its  relationship  to  the  various  land  status  categories 
administered  by  BIA  in  behalf  of  Indian  Tribes.   The  problem  is  compounded  by 
the  BIA's  lack  of  a  land  use  planning  system  and  budget  to  apply  unsuitability 
criteria.   Disagreement  exists  over  which  agency  should  apply  the 
unsuitability  criteria,  fund  data  acquisition,  and  what  land  areas  are  to  be 
considered  in  the  unsuitability  analysis. 

The  definition  of  Federal  lands  in  the  coal  regulations  includes  all  mineral 
estate  but  specifically  excludes  lands  held  by  the  United  States  in  trust  for 
Indians.   However,  the  Federal  trust  responsibilities  include  many  of  the  same 
decision  considerations  required  for  unsuitability  analysis.   The  problem  Is 
found  where  trust  lands  are  underlain  by  Federal  mineral  estate,  which  is 
defined  as  Federal  lands  in  the  coal  regulations.   Another  complication  is 
created  by  lack  of  legal  definition  of  federal  responsibility  for  the  many 
land  status  categories  involving  Indian  trust  lands  (e.g.,  allotted  lands, 
differences  in  treaty  specifications  for  deed  restrictions,  etc.) 

Where  unsuitability  analysis  has  been  applied,  further  problems  have 
appeared.   Because  the  BIA  has  no  land  use  planning  system,  BLM  has  had  to 
incorporate  lands  that  carry  trust  responsibilities  into  its  planning  and  has 
applied  the  unsuitability  criteria  on  those  lands.   Because  BIA  has  not  been 
funded  for  inventories  and  other  data  acquisition,  BLM  has  funded  some  studies. 

Findings  and  Conclusions 

A  Memorandum  of  Understanding  should  be  developed  between  the  two  agencies  to 
establish  roles  and  responsibilities.  A  legal  opinion  should  be  sought  when 
land  status  questions  arise. 

Issue  44 

The  unsuitability  process  is  confusing,  complicated  and  lengthy. 

Analysis 

The  existing  process  is  complex  and  difficult  to  follow  because  the  resources 
protected  by  the  unsuitability  criteria  show  diverse  and  frequently  unique 
sensitivities  to  coal  development.   Identifying  those  resources  and 
determining  the  nature  and  extent  of  the  measures  needed  to  adequately  protect 
them  without  unnecessarily  restricting  coal  development  is  complex  and  time 
consuming.   Since  these  resources  must  be  protected  by  law,  regulation,  or 
policy,  the  land  use  planning  process  will  not  be  simple  or  quick.   However, 
BLM  believes  that  the  existing  process  of  applying  the  unsuitability  criteria 
early  in  the  process  is  for  more  efficient  land  use  planning. 

Opportunities,  however,  may  exist  for  clarifying  and  documenting  the  process 
through  regulation  changes  and  guidance. 
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Findings  and  Conclusions 


Guidance  needs  to  be  developed  to  specifically  outline  the  procedures  to  apply 
the  unsuitability  criteria  and  some  regulatory  changes  identified  in  other 
issues  are  necessary  to  allow  the  criteria  to  be  applied  more  readily.   If 
this  is  done,  application  of  the  criteria  would  appear  less  complicated  and 
confusing. 
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GUIDELINES  AND  PROCEDURES 

SPECIFIC 

Issue  45 

It  is  unclear  in  applying  the  exceptions  in  Criterion  1  (Federal  Land  Systems) 
what  resources  or  values  are  included  under  "other  values"  that  could  be 
considered  significant. 

Analysis 

This  issue  can  be  addressed  using  OSM  definitions  for  certain  terms. 

Findings  and  Conclusions 

The  problems  of  different  SMA  terminology  and  management  could  be  settled  by 
jointly  developing  guidance  and  utilizing  terms  that  are  defined  in  OSM 
rules.   Such  guidance  would  necessarily  take  the  surface  management 
differences  into  consideration. 

Issue  46 

The  term  "public  roads"  as  used  in  Criterion  3  (cemeteries,  roads,  and 
structures)  should  be  defined  to  include  Forest  Service  roads  and  clear 
guidance  should  be  developed  to  identify  and  define  "public  roads". 

Analysis 

Forest  Service  roads  can  be  limited  in  function  (for  example,  those 
constructed  and  used  for  timbering  purposes)  and  closed  after  use.   It  is 
unclear  whether  the  definition  of  a  public  road  applies  to  all  roads  that  are 
constructed  with  public  funds.   Guidance  is  lacking  that  would  apply  to  all 
SMAs  and  their  particular  management  situations. 

Findings  and  Conclusions 

The  problems  of  different  SMA  terminology  and  management  could  be  settled  by 
jointly  developing  guidance  and  utilizing  terms  that  are  defined  in  OSM 
rules.   Such  guidance  would  necessarily  take  the  surface  management 
differences  into  consideration. 

Issue  47 

The  term  "occupied  dwelling"  as  used  in  Criterion  3  (cemeteries,  roads,  and 
structures)  is  ambiguous  and  should  be  defined  and  guidelines  developed  to 
include  the  following  considerations: 
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1,  The  definition  should  make  a  distinction  between  authorized  and 
unauthorized  dwellings.   Unauthorized  dwellings  are  dwellings  that  are 
located  on  public  land  without  permission. 

2.  The  definition  should  clarify  if  seasonal  residences  or  associated 
facilities  (e.g.,  barns  and  improvements)  should  be  considered 
occupied  dwellings. 

Uniform  policy  guidelines  then  need  to  be  developed  to  equitably  deal  with  the 
owners  of  unauthorized  dwellings. 

Analysis 

It  is  unreasonable  to  give  unauthorized  individuals  the  opportunity  to  prevent 
mining  on  the  Federal  surface.   Application  of  this  Criterion  has  made  the 
distinction  between  authorized  and  unauthorized  occupied  dwellings;  however, 
this  was  heavily  criticized  by  environmental  groups,  the  BIA  and  the  Navajo 
Tribe.   It  would  be  helpful  to  settle  this  issue  through  a  regulation  change, 
manual  guidance  or  formal  application  of  color-of-title. 

The  issue  of  seasonal  occupancy  was  raised  in  Utah  where  there  is  a 
subdivision  of  summer  homes  over  a  BLM  coal  area.   It  was  unclear  if  summer 
homes  should  be  considered  occupied  dwellings.   The  Office  of  the  Solicitor 
for  the  Department  of  the  Interior  advised  that  these  homes  did  not  qualify  as 
occupied  dwellings,  and  the  lands  were  considered  suitable.   Other  regions 
were  unaware  of  this  Solicitor's  opinion.   In  addition,  the  OSM  definition 
(30  CFR  761.5)  of  "occupied  dwelling"  is  any  building  that  is  currently  being 
used  on  a  regular  or  temporary  basis  for  human  habitation  (emphasis  added). 
This  is  the  definition  OSM  uses  for  permitting  a  mine,  and  it  contradicts  the 
Utah  definition. 

In  New  Mexico  there  was  considerable  debate  whether  occupied  dwellings 
included  associated  improvements  such  as  barns,  fences,  and  sweat  lodges.   The 
BLM  determined  that  these  improvements  did  not  fall  under  the  definition  of 
occupied  dwellings.   This  caused  considerable  debate  and  criticism  from  the 
BIA  and  the  Navajo  Tribe. 

Findings  and  Conclusions 

Guidance  should  be  prepared  in  conjunction  with  all  SMAs,  the  Office  of  the 
Solicitor  and  the  OSM,  so  consistent  interpretation  of  the  Criterion  occurs 
and  clear  definitions  are  developed. 

Issue  48 

In  applying  Criterion  6  (scientific  studies)  to  lands  in  Utah,  small 
university  test  plots  should  not  be  allowed  to  preclude  mineral  development 
because  most  mines  are  deep  mines  (underground). 

Analysis 

This  issue  could  apply  to  any  area  where  only  underground  mining  would  occur. 
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This  issue  seems  moot  in  as  much  as  an  exception  is  written  in  the  Criterion 
which  states  "except  where  mining  could  be  conducted  in  such  a  way  as  to 
enhance  or  not  jeopardize  the  purposes  of  the  study".   Therefore,  the 
authorized  officer  may  except  lands  from  this  Criterion  if  no  jeopardy  would 
occur.   It  is  recognized  that  even  with  this  possible  exception  and  a  second 
one  which  allows  development  if  the  permittee  provides  written  concurrence,  a 
permit  for  scientific  studies  could  preclude  underground  mining.   To  eliminate 
this  possibility,  the  Criterion  would  have  to  be  revised  to  exclude  small 
university  test  plots.   Without  specific  examples  or  indications  that  coal  is 
being  unjustifiably  precluded  from  development,  there  is  not  adequate  reason 
for  changing  the  Criterion. 

Findings  and  Conclusions 

It  is  not  practical  to  address  this  issue  with  a  guideline.   The  Criterion  as 
currently  written  clearly  precludes  leasing  of  small  university  test  plots 
unless  the  conditions  in  the  exceptions  can  be  met.   The  administrative 
flexibility  allowed  in  the  existing  Criterion  appears  adequate  and  no  change 
is  warranted. 

Issue  49 

Forest  Service  and  BLM  have  used  different  assumptions  and  procedures  when 
applying  Criterion  7.   The  result  has  been  uneven  and  inconsistent 
unsuitability  analysis. 

Analysis 

The  problem  is  one  of  interagency  coordination  and  differing  policy 
interpretations  of  the  same  laws  and  regulations.   The  results  can  be 
far-reaching.   The  public  is  confused  and  the  differences  encourage  outside 
interested  parties  to  dispute  agency  decisions. 

Findings  and  Conclusions 

Joint  policy  formulation  between  the  two  agencies  is  needed  to  reduce 
differences  in  methods  of  unsuitability  analysis. 

Issue  50 

The  lack  of  a  definition  of  natural  features  prevents  Criterion  8  (National 

Natural  Landmarks)  from  being  realistically  applied.  There  are  several 

designations  in  BLM  for  various  natural  features,  but  they  do  not  all  imply  a 
restrictive  level  of  land  segregation. 

Analysis 

It  has  been  noted  that  while  National  Natural  Landmarks  are  defined  by 

regulation,  other  natural  features  (a  term  which  is  part  of  Criterion  8)  are 

not  defined.   BLM  and  other  SMAs  have  numerous  designations  which  apply  to  the 

generic  category  "natural  features".  Some  of  these  designations  are 
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restrictive  of  other  resource  development  (e.g.,  Research  Natural  Areas), 
while  others  (e.g.,  Areas  of  Critical  Environmental  Concern  or  ACECs)  either 
allow  more  management  latitude  or  are  not  always  a  feature  which  is  in  a 
category  related  to  National  Natural  Landmarks. 

One  of  these  ACEC  designations,  geologic  hazards,  is  one  of  the  13  critical 
elements  required  for  analysis  in  the  CEQ  regulations.   A  geologic  hazard 
designation  during  land  use  planning  should  lead  to  mining  restrictions 
without  special  consideration  in  the  unsuitability  criteria. 

The  ability  to  apply  this  Criterion,  or  even  to  identify  the  data  needed  to 
apply  the  Criterion,  is  limited  by  the  lack  of  definition.   Criterion  8  could 
be  quite  limited  or  expansive  depending  on  individual  agency  and  office 
decisions . 

Findings  and  Conclusions 

With  regard  to  the  "natural  areas"  part  of  this  Criterion,  additional  guidance 
is  needed  in  defining  the  term.   Additionally,  Exception  (i)  may  be  an  example 
of  using  an  exception  to  circumvent  the  unsuitability  Criterion  in  that  it 
seems  to  preclude  natural  areas  unless  they  are  of  recognized  national 
importance.   Exception  (i)  should  be  considered  for  deletion  or  modification 
so  that  natural  areas  of  regional  or  local  importance  would  apply. 

An  alternative  would  be  for  "natural  areas"  to  be  eliminated  from  the 
Criterion  and  handled  in  the  multiple  resource  trade-off  of  land  use  planning 
where  the  differences  and  restrictions  can  be  assessed  and  decisions 
appropriately  made  as  to  whether  leasing  should  be  allowed. 

Issue  51 

Explore  mitigation  relative  to  Criteria  9-15  (wildlife)  more  thoroughly,  and 
carefully  apply  stipulations  and  mitigation  only  when  adequate  documentation, 
research  or  other  work  indicates  results  would  be  positive. 

Analysis 

Criticism  has  arisen  that  the  SMA  has  often  declared  areas  unsuitable  when,  in 
fact,  mitigation  of  the  impacts  would  have  been  a  practicable  alternative. 
Others  have  indicated  that  mitigation  is  not  acceptable  or  that  mitigation  has 
been  accepted  as  an  alternative  when,  in  fact,  procedures  for  the  mitigation 
process  have  never  been  developed,  are  unproven  or  not  workable. 

Stipulations,  as  part  of  a  mitigation  package,  can  be  applied  by  the  SMA  at 
the  leasing  stage  to  alert  potential  lessees  that  certain  actions  must  be 
undertaken.   Mitigation  actions  are  an  accepted  form  of  dealing  with 
unavoidable  conflicts.   Mitigation  procedures,  however,  were  not  intended  to 
be  used  to  circumvent  the  suitability/unsuitability  process.    The  criteria 
are  applied  as  directed  under  applicable  laws  and  regulations. 
Suitable/unsuitable  areas  are  identified  with  exceptions  considered. 
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Mitigation  may  be  considered  at  the  exception  phase  and  could  involve 
development  of  stipulations  and,  after  leasing,  negotiation  and  agreements 
with  the  lessee.   Conversely,  due  to  lack  of  adequate  mitigation  procedures, 
unsuitable  areas  may  be  found  inappropriate  for  application  of  exceptions. 

The  wildlife  criteria  (9-15)  contain  a  section  on  exceptions.   In  Criterion  15 
(State  species)  the  exception  is  built  into  the  text  of  the  Criterion. 
Although  it  is  not  a  separate  section,  the  exception  should  not  be  overlooked. 

Attempts  to  mitigate  using  techniques  not  adequately  tested  (or  shown  to  work 
only  sporadically)  circumvent  the  unsuitability  process.  Agreement  should  be 
fully  documented  in  any  mitigation  process.   If  stipulations  to  a  lease  are 
used  as  a  mitigation  measure,  they  must  be  enforceable;  and  potential  lessees 
should  be  notified  that  failure  to  comply  with  them  constitutes  violation  of 
the  lease  agreement,  and  that  cancellation  of  the  lease  is  a  possibility. 

Findings  and  Conclusions 

Mitigation,  in  the  form  of  stipulations,  should  not  be  used  to  circumvent  the 
unsuitability  criteria  process.  Stipulations  outlining  mitigation  procedures 
should  use  proven  techniques. 

Issue  52 

Relative  to  Criteria  9-15,  the  BLM  is  reluctant  to  assess  areas  as  unsuitable 
in  a  timely  manner. 

Analysis 

Some  critics  say  the  Bureau  treats  the  wildlife  criteria  as  a  politically 
sensitive  issue.   Rather  than  declaring  an  area  unsuitable,  the  Bureau  may 
recommend  that  it  be  "acceptable  pending  further  study"  or,  in  other  words, 
defer  the  decision.   This  appears  to  them  to  be  an  attempt  to  prevent  areas 
from  being  declared  unsuitable. 

The  policy  is  to  apply  all  the  unsuitability  criteria  during  the  comprehensive 
land  use  plan  or  analysis.   If  criteria  cannot  be  applied  during  land  use 
planning,  the  authorized  officer  must  discuss  why  and  when,  in  activity 
planning,  the  analyses  can  be  completed.   However,  such  analyses  must  be 
completed  before  the  regional  lease  sale  final  EIS. 

The  unsuitability  criteria,  as  one  of  four  screens,  are  to  be  applied  to 
eliminate  lands  which  are  obviously  not  open  to  coal  leasing.   In  an  attempt 
to  standardize  application  of  these  criteria,  instruction  memorandums  were 
issued  by  BLM  in  1980.   These  memorandums  were  general  by  nature  and  did  not 
address  specific  means  or  time  necessary  to  gather  data,  nor  did  they  provide 
definitions  of  many  terms  in  any  one  of  the  four  screens. 

Applying  the  unsuitability  criteria  requires  a  good  deal  of  time  and,  in  some 
instances,  the  work  is  carried  over  into  activity  planning  (see  43  CFR 
3461.3-l(b)(l)) .   To  some,  this  is  perceived  as  a  reluctance  on  the  part  of 
the  SMA  to  assess  areas  as  unsuitable.   Before  coal  lands  can  be  leased, 
however,  unsuitability  criteria  must  be  applied. 
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Findings  and  Conclusions 


The  Bureau  uses  the  unsuitability  criteria  during  land  use  planning  as  a 
screen  to  eliminate  lands  that  are  obviously  not  available  for  coal  leasing. 
Those  lands  which  do  not  have  adequate  data  or  cannot  be  evaluated  under  this 
screen  are  be  carried  forward  and  subjected  to  further  stages  of  analysis. 
The  final  determination  of  whether  lands  should  be  leased  for  coal  extraction 
should  be  done  in  a  timely  manner  to  eliminate  public  confusion. 

Wildlife  species  covered  under  Criteria  9-15  are  often  mobile  species  and  may 
be  found  in  different  places  or  may  move  over  a  period  of  years.   The  time 
period  from  the  Bureau's  land  use  planning  analyses  until  actual  coal  mining 
may  be  more  than  a  decade.   Habitat  changes,  animal  habits  and  other  factors 
may  change  during  such  a  period  of  time,  causing  the  desirability  of  an  area 
for  coal  mining  to  be  different  than  originally  indicated. 

By  monitoring  an  area  which  has  been  classified  by  the  Bureau's  land  use 
planning  efforts  through  the  lease  stages  to  actual  permit  application 
development,  recommendations  may  be  made  to  OSM  or  the  State  regulatory  agency 
as  to  final  disposition  of  lands.   The  lease  could  contain  stipulations  to 
alert  potential  lessees  that  requirements  may  change  at  the  permit  application 
development  stage.   Monitoring,  as  well  as  intensive  inventories,  could  become 
the  responsibility  of  the  lessee  through  a  contractor  or  local  wildlife 
management  agency  personnel. 

Issue  53 

A  variety  of  terms  in  the  wildlife  criteria  (Criteria  9-15)  need  better 
definition  to  avoid  misinterpretation. 

Analysis 

The  wildlife  criteria  have  been  the  most  difficult  to  apply,  and  the 
terminology  has  been  much  of  the  problem. 

Many  commenters  identified  a  need  to  develop  guidance  which  defines  terms 
associated  with  wildlife  criteria.   A  better  application  of  the  wildlife 
criteria  may  be  achieved  with  more  uniform  definitions. 

The  terms  "critical"  and  "critical  habitat"  are  used  in  Criteria  9,  10,  and  15 
and  have  often  been  used  in  improper  context. 

"Critical  habitat"  is  now  a  legal  term  to  be  used  only  for  threatened  and 
endangered  wildlife.   It  is  defined  in  draft  BLM  Manual  Section  6840  as 
follows:  Any  air,  land  or  water  area  (exclusive  of  those  existing  manmade 
structures  or  settlement  which  are  not  necessary  to  the  survival  and  recovery 
of  a  listed  species)  and  constituent  elements  thereof,  the  loss  of  which  would 
appreciably  decrease  the  likelihood  of  the  survival  and  recovery  of  a  listed 
species  or  a  distinct  segment  of  its  population.   The  constituent  elements  of 
Critical  Habitat  include,  but  are  not  limited  to:   physical  structure  and 
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topography,  biota,  climate,  human  activity,  and  the  quality  and  chemical 
content  of  land,  water,  and  air.   Critical  Habitat  may  represent  any  portion 
of  the  present  habitat  of  a  listed  species  and  may  include  additional  areas 
for  reasonable  population  expansion. 

There  has  been  some  confusion  because  the  following  terms  do  not  have  the  same 
meaning  but  they  are  often  used  interchangeably  and  therefore,  incorrectly 
regarding  Criteria  10,  14,  and  15:   "crucial  habitat",  "high  priority 
habitat",  and  "essential  habitat".   "Crucial"  and  "high  priority  habitat"  are 
defined  as  habitat  which  is  absolutely  basic  to  maintaining  viable  populations 
of  fish,  wildlife,  or  plants  during  certain  seasons  of  the  year  or  specific 
reproductive  periods;  a  portion  of  the  habitats  of  sensitive  species  that,  if 
destroyed  or  adversely  modified  could  result  in  their  being  listed  by  a  State 
agency  or  legislature  as  threatened  or  endangered  pursuant  to  Section  4  of  the 
ESA  or  in  some  category  implying  endangerment  (BLM  Manual  Section  6600). 
Examples  of  such  habitats  are  antelope  kidding  grounds,  fish  spawning  areas, 
prairie  chicken  booming  grounds,  sage  grouse  strutting  grounds,  sharp-tailed 
grouse  dancing  grounds,  etc.   While  the  examples  given  in  the  definition  above 
illustrate  types  of  habitat  to  be  considered  as  crucial  or  high  priority,  they 
are  not  mutually  inclusive  nor  exclusive  and  biological  expertise  must  be  used 
in  making  a  determination  of  this  type  of  habitat. 

"Essential  habitat"  is  defined  by  the  same  criteria  used  for  identifying 
"critical  habitat",  the  only  difference  being  that  the  area  has  not  been 
officially  designated  as  Critical  Habitat  (BLM  Manual  Section  6840  Draft). 

"Active  nests",  as  used  in  Criterion  11,  have  been  subjected  to  several 
definitions.   The  FWS  has  one  definition  in  utilizing  the  Fish  and  Wildlife 
Improvement  Act  of  1980.   Raptor  biologists  often  use  a  different  definition. 
Finally,  the  Bureau  developed  a  definition  which  has  been  used  for  several 
years.   For  purposes  of  the  Bureau's  unsuitability  criteria,  a  suggested 
definition  is:   "an  active  nest  is  defined  as  one  which  is  known  to  have  been 
used  by  nesting  eagles  (birds)  in  at  least  one  of  the  three  preceding  years  or 
is  in  such  condition  that  prior  use  by  eagles  (birds)  can  be  verified  and 
little  or  no  repair  would  be  required  for  its  subsequent  use  for  nesting." 

"Buffer  zone",  as  used  in  Criteria  11,  12,  and  13,  is  a  designated  area  of 
land  or  water  around  the  perimeter  of  some  land  use.  The  buffer  is  regulated 
so  as  to  resist,  absorb,  or  otherwise  preclude  unwanted  development  or  other 
intrusion  into  the  area  being  protected.   The  size  of  a  buffer  zone  cannot  be 
determined  prior  to  a  field  examination.   It  was  once  thought  that  merely 
drawing  a  circle  around  a  nest  site  or  lek  would  be  sufficient  to  adequately 
protect  a  certain  habitat.   A  site  visit  provides  a  determination  for  the 
protection  of  the  wildlife  resource  as  well  as  for  the  development  of  the  coal 
tract. 

"Regional  basis",  as  used  in  Criterion  14,  is  defined  as  that  area  within 
which  impacts  to  wildlife  species  should  be  considered.   This  should  be  a 
tiered  process.   Small  regions  should  be  considered  at  the  lowest  political 
boundary  levels. 
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"Significant  long-term  impact,"  as  used  in  the  text  of  Criterion  15,  is  very 
hard  to  define  in  terms  of  finite  explanations.   Rather,  it  is  the  impact  that 
causes  a  significant  decrease  in  the  population  of  a  species  within  a  state 
for  whatever  reason.   Impact  is  expressed  as  decreasing  the  viability  of  a 
species  over  a  long  term. 

Findings  and  Conclusions 

To  avoid  confusion  and  provide  a  consistent  meaning  to  terms  found  in  the 
wildlife  criteria,  concise  and  clear  definitions  should  be  developed  and 
incorporated  into  guidance.   These  definitions  will  be  found  in  BLM  Manual 
Sections  1623  and  6840. 

Issue  54 

Differing  interpretations  of  the  terms  "municipal  watershed"  and  "committed  by 
the  surface  management  agency"  have  caused  conflicting  and  inconsistent 
application  of  Criterion  17  (municipal  watersheds). 

Analysis 

In  the  Uinta-Southwest  Utah  Coal  Region,  BLM  interpreted  the  scope  of  this 
Criterion  narrowly  to  apply  only  where  areas  were  committed  to  a  single  use  as 
a  municipal  watershed.   The  Criterion  was  applied  more  broadly  on  National 
Forest  Service  lands  to  cover  entire  watersheds  if  water  from  any  part  was 
used  for  municipal  purposes.   At  the  time,  no  definition  of  "municipal 
watershed"  or  "committed"  was  available  to  resolve  the  issue.   Eventually,  BLM 
defined  municipal  watersheds  as  those  that  are  strictly  necessary  for  the 
protection  of  a  designated  municipal  watershed. 

Criterion  17  originated  in  the  language  of  Section  522(a)  of  SMCRA  which 
prohibited  mining  that  would  reduce  the  long  range  productivity  of  water 
supplies.   The  term  was  not  clarified  in  the  law,  nor  in  the  regulations. 
Similar  terms  (such  as  "critical  community  watershed"  and  "community  water 
supply")  exist  and  could  be  modified  to  define  the  scope  of  this  Criterion. 
In  addition,  standards  to  determine  when  areas  should  be  committed  to  such  use 
by  an  SMA  are  lacking. 

It  is  difficult  to  see  that  definition  of  these  terms  would  unnecessarily 
restrict  flexibility  on  the  part  of  managers.   No  comments  to  that  effect  have 
been  received. 

Findings  and  Conclusions 

This  issue  can  be  addressed  through  the  development  of  guidance  that  includes 
definitions  of  "municipal  watershed"  and  "committed  by  the  SMA". 

Issue  55 

Criterion  18  (National  Resource  Waters)  should  either  be  eliminated  or 
modified . 
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Analysis 

This  Criterion  has  never  been  applied  by  an  SMA  as  no  state  has  yet  designated 
any  National  Resource  Waters  under  this  category. 

Consequently,  no  lands  have  been  eliminated  from  further  consideration  by  its 
application. 

Commenters  have  argued  for  a  1/4-mile  buffer  around  National  Resource  Waters. 
This  suggestion  is  very  difficult  to  analyze  given  the  current  status  of  the 
Criterion. 

They  also  think  that  this  Criterion  could  provide  a  degree  of  consideration 
and  protection  for  wetlands  if  revised  to  read:   "Federal  lands  with  National 
Resource  Waters,  as  identified  by  States  in  their  water  quality  management 
plans,  or  identified  by  Federal  agencies  in  their  resource  planning  and 
recommended  by  such  agencies." 

Findings  and  Conclusions 

Until  the  SMAs  develop  some  experience  in  coordination  with  State  water 
agencies  in  the  application  of  this  Criterion,  and  develop  a  clear  definition 
of  "National  Resource  Waters",  no  change  is  necessary.   Wetlands  can  be 
considered  under  the  multiple  resource  trade-off  screen. 

Issue  56 

Guidance  for  Criterion  19  (alluvial  valley  floor)  is  needed  to  clarify  what  is 
meant  by  "materially  damage"  and  what  kinds  of  impacts  should  be  considered 
under  "mining  Federal  land  outside  an  alluvial  valley  floor". 

Analysis 

This  Criterion  has  seldom  been  applied;  however,  where  it  has  guidance  was 
needed  in  the  handling  of  disturbance  to  upland  areas. 

The  term  "materially  damaged"  has  been  defined  in  30  CFR  701. 5(j)  to  mean 
"changes  that  significantly  and  adversely  affect  the  composition,  diversity, 
or  productivity  of  vegetation  dependent  on  subirrigation,  or  which  result  in 
changes  that  would  limit  the  adequacy  of  the  water  for  flood  irrigation  of  the 
irrigable  land  acreage  existing  prior  to  mining."   "Mining"  could  be 
interpreted  to  include  linear  development  (e.g.,  railroads,  powerlines,  etc.) 
and  ancillary  mining  facilities. 

Findings  and  Conclusions 

Some  of  the  terms  which  cause  confusion  and  uncertainty  in  the  application  of 
the  unsuitability  criteria  are  being  defined  in  an  appropriate  context. 
Knowledge  of  alluvial  valley  floors  is  limited.   Guidance  is  necessary  to 
serve  as  a  central  reference  point  for  definitions  and  procedures. 
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CHAPTER  III  -  CONCLUSIONS 


Chapter  II  analyzed  numerous  issues  and  provided  a  host  of  findings  and 
conclusions. 

This  chapter  first  lists  the  general  findings  and  conclusions  of  the  report 
and  then  proceeds  to  list  the  more  significant  findings  and  conclusions  for 
each  criterion. 

General  Conclusions 

A.  Reinstitute  the  public  comment  period  on  the  application  of  the 
criteria. 

B.  Revise  the  sequence  of  the  subsections  in  43  CFR  3461  so  that  the 
policy  and  procedure  language  now  found  in  3461.3-1  precedes  the  list 
of  the  20  criteria. 

C.  Develop  guidance  in  the  BLM  1623  Supplemental  Coal  Program  Handbook  on 
the  relationship  between  the  unsuitability  criteria  screen  and  the 
multiple  resource  trade-off  screen,  and  revise  the  language  found  at 
43  CFR  3420.1-4(4)(i)  to  clarify  the  purpose  of  this  screen. 

D.  Circulate  opinions  from  the  Office  of  the  Solicitor  involving  the 
criteria  to  all  field  offices.   Field  offices  can  benefit  if  a  case  is 
very  site  specific  because  it  still  gives  some  indication  of  how  one 
might  handle  similar  situations.   The  same  can  be  said  for  IBLA 
decisions  as  well. 

E.  Establish  uniform  procedures  and  guidelines  for  unsuitability 
application  and  involve  the  Bureau  of  Land  Management  (BLM),  Fish  and 
Wildlife  Service  (FWS),  the  Forest  Service,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  and  Bureau  of  Indian  Affairs.   Controversy 
surrounding  the  current  coal  program,  with  respect  to  the  application 
of  unsuitability  criteria,  is  traceable  to  the  lack  of  guidance  which 
has  made  it  difficult  for  other  SMAs  to  develop  their  own  unsuitability 
procedures.   A  uniform  reporting  format  should  be  included  in  the 
procedures . 

F.  Examine  the  various  environmental  characteristics  during  the 
application  of  the  multiple  resource  trade-off  screen.   New  criteria 
are  not  necessary. 

G.  Utilize  state-of-the-art  methods  and  proven  techniques  for  the 
stipulations  outlining  mitigation  procedures.   Untried  mitigation  which 
may  or  may  not  reduce  impacts  should  not  be  used  to  circumvent  the 
unsuitability  criteria  process. 

H.   SMAs  need  to  give  more  attention  to  training,  workshops  and  supervision 
to  personnel  applying  the  criteria. 
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I.   That  segment  of  Criterion  2  and  Criterion  3  dealing  with  public  road 
rights-of-way  should  be  combined.   The  exceptions  for  Criterion  3  (i, 
ii,  and  iv)  should  be  reworded  so  that  they  may  be  applied  during  land 
use  planning,  or  opportunity  to  allow  deferral  of  the  Criterion  until 
the  exceptions  can  be  applied. 

J.   The  critical  time  to  ensure  data  adequacy  for  unsuitability  criteria  is 
before  a  land  use  planning  decision  is  made.   The  current  policies 
appear  to  be  an  effective  way  to  screen  Federal  lands  for  coal 
leasing.   SMAs  should  defer  as  few  unsuitability  decisions  as 
possible.   This  allows  time  and  resources  to  be  directed  at  collecting 
and  analyzing  the  needed  data. 

Specific  Findings  and  Conclusions 

Only  the  more  significant  conclusions  are  listed  below;  therefore,  some 
criteria  are  missing. 

A.  Criterion  3  -  Cemeteries,  Roads  and  Structures. 

1.  Either  guidance  needs  to  be  provided  which  indicates  how  lands  can 
be  carried  through  the  leasing  process  so  the  exceptions  can  be 
applied,  or  the  wording  of  the  exceptions  needs  to  be  changed  so 
they  may  be  applied  at  the  time  of  land  use  planning. 

2.  The  protection  of  public  road  rights-of-way  has  been  split  between 
two  criteria.   That  portion  of  Criterion  3  dealing  with  public  road 
rights-of-way  could  be  removed  from  Criterion  3  and  combined  with 
Criterion  2,  or  vice  versa. 

3.  Currently,  the  relocation  of  a  cemetery  is  permissible  if  approved 
in  a  State  or  Federal  coal  mining  operation  plan.  An  exception  to 
Criterion  3  that  allows  relocation  of  cemeteries  would  be  helpful. 

B.  Criterion  5  -  Scenic  Areas. 

The  last  sentence  of  43  CFR  3461(e)(1)  is  really  an  exception.   It 
should  be  formally  identified  as  such. 

C.  Criterion  7  -  Historic  and  Cultural  Features. 

1.  The  policy  is  to  apply  Criterion  7  to  the  listed  sites,  in  full 
compliance  with  Section  522(e)(3)  of  SMCRA,  and  then  to  comply  with 
other  provisions  of  both  SMCRA  and  the  NHPA  during  the  application 
of  the  multiple  resource  trade-off  screen. 

2.  Land  use  planning  is  not  the  last  time  these  sites  are  considered. 
Sites  carried  forward  into  activity  planning  are  considered  in  the 
regional  environmental  impact  statement  prior  to  leasing.   Leased 
tracts  containing  cultural  resource  sites  are  considered  on  two  more 
occasions:   during  permit  application  and  mining  plan  approval 

(30  CFR  779.12(b)). 
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3.  The  unsuitability  criteria  are  only  a  portion  of  the  land  use 
planning  requirements  for  cultural  resources  and  do  not  in  any  way 
relieve  the  Federal  SMA  of  its  responsibilities  under  Section  106  of 
the  National  Historic  Preservation  Act  to  consider  the  effect  of 
undertakings,  such  as  coal  leasing,  on  places  listed,  or  eligible 
for  listing,  in  the  National  Register  and  to  provide  the  Advisory 
Council  on  Historic  Preservation  a  reasonable  opportunity  to  comment. 

4.  Developing  inventory  data  sufficiently  complete  to  make  final 
application  of  Criterion  7  during  RMP  preparation  is  clearly 
practical.   However,  for  multiple  resource  trade-off  analysis,  data 
are  needed  which  can  provide  general  cultural  resource  site  density, 
distribution,  and  variation  data.   This  can  be  accomplished  through 
overview,  review,  and  sampling  inventories.  More  intensive  data 
collection  and  evaluation  during  activity  planning  should  be  problem 
oriented  and  focused  on  tracts  that  have  cultural  resource/coal 
development  conflicts.   Guidance  should  be  developed  by  the  involved 
SMAs  to  set  data  adequacy  standards  throughout  the  planning 
process.   The  standards  should  also  be  incorporated  into  a 
Memorandum  of  Agreement  with  SHPOs  and  the  Advisory  Council  on 
Historic  Preservation  to  achieve  nationwide  consensus. 

D.  Criterion  8  -  National  Natural  Landmarks. 

The  lack  of  definition  for  the  term  "natural  features"  creates  a 
situation  where  field  offices  interpret  the  concept  differently.   The 
situation  will  persist  until  guidance  is  developed. 

E.  Criterion  9  -  Federal  Threatened  and  Endangered  Species. 

F.  Criterion  10  -  State  Threatened  and  Endangered  Species. 

G.  Criterion  11  -  Eagle  Nests. 
H.  Criterion  12  -  Eagle  Roosts. 
I.  Criterion  13  -  Falcons. 

J.  Criterion  14  -  Migratory  Birds. 
K.  Criterion  15  -  State  Species. 

1.  To  avoid  confusion  and  provide  a  consistent  meaning  to  terms  found 
in  the  wildlife  criteria,  concise  and  clear  definitions  should  be 
developed  and  incorporated  into  the  guidance. 

2.  The  lack  of  standards  for  data  adequacy  relative  to  the  application 
of  the  wildlife  unsuitability  criteria  has  caused  numerous  problems 
in  the  BLM  coal  planning  process.   These  problems  should  be 
rectified  by  the  development  of  uniform  standards. 

3.  As  an  integral  part  of  the  overall  thrust  on  data  adequacy,  BLM 
should  establish  standards  for  the  length  of  time  to  conduct 
adequate  wildlife  inventories.   This  issue  should  be  addressed 
further  in  any  proposed  effort  to  develop  guidance. 
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4.  To  be  in  phase  with  the  normal  time  of  unsuitability  applications 
wildlife  inventories  must  occur  as  early  in  the  land  use  planning' 
process  as  possible.   The  timing  of  these  inventories  for  specific 
species  should  be  coordinated  with  the  State  and  Federal  wildlife 
agencies . 

In  Criterion  15  -  State  Species. 

5.  Change  the  term  "most  critical"  to  "crucial"  to  clarify  the  intent 
ol  Criterion  15  and  eliminate  confusion. 

6.  The  BLM  Washington  Office  wildlife  staff  should  solicit  comments 
from  each  BLM  State  Office  as  well  as  State  wildlife  agencies 
specific  to  coverage  of  sensitive  plants  under  Criterion  15.   BLM 
can  then  assess  the  extent  of  the  problem  and  make  appropriate 
recommendations . 

L.  Criterion  16  -  Riverine  and  Flood  Plains. 

Criterion  16  imposes  a  major  inventory  need  on  the  BLM.   Under  current 
guidelines,  procedures,  and  data  availability,  this  Criterion  may  not 
easily  or  quickly  be  applied  during  the  land  use  planning  process  in 
the  major  western  Federal  coal  producing  states.   Definitions  and 
procedural  guidance  are  needed  to  resolve  the  issues.   The  definitions 
and  guidance  should  be  developed  with  the  arid  West  with  its  flood 
hazard  and  drainage  systems  in  mind.   The  development  of  appropriate 
guidelines  and  procedures  should  simplify  the  data  gathering  process. 
After  appropriate  guidelines  and  procedures  have  been  implemented,  the 
usefulness  of  this  Criterion  should  be  reevaluated. 

M.  Criterion  19  -  Alluvial  Valley  Floors. 

BLM  intends  to  retain  Criterion  19  and  apply  it  to  eliminate  obvious 
AVFs  from  further  consideration  during  land  use  planning.   More 
difficult  determinations  are  to  be  deferred  to  permit  application 
review.   It  is  concluded  that  guidance  to  address  the  issue  with 
respect  to  AVFs  be  prepared  to  assist  SMAs  during  planning. 
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El  Spencer 
Mike  Karbs 
Pam  Lewis 
Doug  Larson 
Kent  Loest 
EIRoy  Taylor 
Pam  Lewis 
Gregg  Biereei 


Wyoming  Game  and  Fish 

Wyoming  Game  and  Fish 

Wyoming  State  Engineer 

Wyoming  Department  of  Environmental 

Quality/Land  Quality  Office 
Wyoming  State  Land  Office 
BLM  -  Wyoming  State  Office 
Wyoming  State  Office,  BLM 
Wyoming  Wildlife  Federation 
Wyoming  Outdoor  Council 
Wyoming  Outdoor  Council 
BLM  -  Wyoming  State  Office 
USGS  -  Cheyenne 
USFWS  -  Cheyenne 
USFWS  -  Cheyenne 
BLM  -  Cheyenne 
BLM  -  Rawlins 
BLM  -  Cheyenne 
Forest  Service  -  Laramie 
Rocky  Mountain  Energy 
Rocky  Mountain  Energy 
BLM  -  Wyoming 
Arch  Mineral  Corporation 
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MONTANA  PARTICIPANTS 


Bob  Martinka 

Peter  Martin 

Sandi  Olsen 

Ralph  Driear 

Alan  R.  Pierson 

Dennis  M.  Christopherson 

Rob  McWhorter 

Roger  Burton 

Pat  Wilson 

Chuck  Rech 

Mike  Grencle 

Kent  Redding 

Robert  Morse 

Richard  Echols 

James  S.  Beaver 

Bill  Frey 

Grant  Parker 

G.W.  Moraver 

Helen  Waller 

John  D.  Smillie 


Montana  Fish  Wildlife  Parks 

Montana  Fish  Wildlife  Parks 

State  Lands 

State  Lands/Gov.  Office 

BLM  -  Miles  City,  MT 

USFWS  -  Billings,  MT 

BLM  -  Miles  City  District  Office 

Kiewit  Mining  &  Engineering  Company 

Montco/Thermal  Energy  (Billings) 

Meridian  Minerals  Company  (Billings) 

Western  Energy  Company 

Consolidation  Coal  Company 

Consolidation  Coal  Company 

Tenneco  Coal  Company 

BLM  -  Montana  State  Office 

BLM  -  Montana  State  Office 

Powder  River  Basin  Resource  Council 

Powder  River  Basin  Resource  Council 

Self  Farmer  and  McCone  Agr.  Protection 

Organization 
Northern  Plains  Resource  Council  Staff 
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NORTH  DAKOTA  PARTICIPANTS 


Bill  Bicknell 
Ken  Burke 
Raymond  R.  Ho em 
Reed  Smith 
Roger  L.  Collins 
Mark  W.  Stiles 
Warren  Vranna 
Nirander  Safaya 
Mike  Brand 
C.L.  Dill 
Ken  Sambor 
Chuck  Skjod 
Mike  McEnroe 
Rose  Sickler 
Theresa  M.  Keaveny 
Randolph  Nodland 
Gene  Wirtz 
Anne  L.  Nelson 
Mike  McEnroe 
Dwane  Flick 
Leslie  A.  Perry 
Dean  Peterson 
Sandi  Tabor 
August  Keller 


FWS  -  Bismarck 

BLM  -  North  Dakota 

BLM  -  Billings 

BLM  -  North  Dakota 

U.S.  FWS  -  Bismarck 

BLM  -  North  Dakota 

North  Dakota  Energy  Development  Impact  Office 

North  Dakota  Public  Service  Commission 

North  Dakota  State  Land  Department 

SHPO  -  North  Dakota 

North  Dakota  Game  and  Fish  Department 

Nokota  Company 

North  Dakota  Chapter  of  the  Wildlife  Society 

Dakota  Resources  Council  -  Chairman 

Dakota  Resources  Council  Staff 

Dakota  Resources  Council  Board 

Dakota  Resources  Council  Board 

Dakota  Resources  Council  Staff 

ND  Chapter  of  the  Wildlife  Society 

American  Lung  Association  of  North  Dakota 

Professional  Council  for  North  Dakota  Heritage 

North  America  Coal  Corporation 

Knife  River  Coal  Mining  Company 

North  American  Coal 
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COLORADO  PARTICIPANTS 


Gary  Myers 
Michael  S.  McCarthy 
Kent  Crofts 
Rich  Atkinson 
ElRoy  Taylor 
John  W.  Coleman 
Bruce  Humphries 
Brian  Munson 
Bruce  Humphries 
Mel  Shilling 
Floyd  L.  Johnson 
Al  Whitaker 
Dale  A.  Hoffman 
Ronel  Finley 
Chip  Bary 

William  M.  Robinson 
Dennis  Brovarore 
Jim  Helling 
Betsy  Daniels 
Ken  Smith 


Getty  Mining  Company 

Energy  Fuels  Coal  Inc. 

Getty  Mining  Company 

Colowyo  Coal  Company 

Rocky  Mountain  Energy 

Kerr  McGee  Coal  Corporation 

Trapper  Mining  Inc. 

Colorado  Mine  Land  Reclamation  Division 

Trapper  Mining  Incorporated 

OSM  -  Denver  WTC 

OSM  -  Denver  WTC 

Colorado  Division  of  Wildlife 

U.S.  Fish  and  Wildlife  Service 

U.S.  Fish  and  Wildlife  Service 

Colorado  Department  of  Natural  Resources 

U.S.  Forest  Service 

Mountain  States  Legal  Foundation 

Rocky  Mountain  Energy 

BLM  Colorado  State  Office 

BLM  Colorado  State  Office 
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NEW  MEXICO  PARTICIPANTS 


Sharon  Murray 
Samuel  Larcombe 
Bruce  Stockton 
Judy  Bishop 
Sam  Avery 
Bob  Rogers 
Richard  A.  Hepler 
Andrew  G.  Raby 
Robert  York 
Dan  Brewer 
Dan  Zoss 
Joel  A.  Medlin 
Jim  Analla 
Ed  Tafoya 
Gary  Stuckey 
Marcie  Greenberg 
Robert  Jackson 
Al  Rodney 
Pat  Wainwright 
F.  F.  Montoya 
David  Carlson 
Nancy  Harbert 
Darwin  Miller 
Jonathan  M.  Teaque 
Alison  Monroe 
Mimi  Lopez 
A.  Painter 
Donna  Synder 
Charmaine  Rhodes 
Carol  J.  Condie 


New  Mexico-Environmental  Improvement  Division 

New  Mexico-Environmental  Improvement  Division 

Energy  Minerals  Division,  State  of  New  Mexico 

State  of  New  Mexico,  Natural  Resource  Department 

Energy  and  Minerals  Division,  State  of  New  Mexico 

New  Mexico  Engineer's  Office 

U.S.  Forest  Service-San  Juan  National  Forest 

U.S.  Forest  Service-San  Juan  National  Forest 

U.S.  Forest  Service-San  Juan  National  Forest 

BLM-Rio  Puerco  Resource  Area 

BLM-Rio  Puerco  Resource  Area 

Fish  and  Wildlife  Service 

Bureau  of  Indian  Affairs 

Eastern  Navajo  Agency 

Peabody  Development  Company 

Salt  River  Project 

Sunbelt  Mining  Company 

Public  Service  Company  of  New  Mexico 

Americans  for  Rational  Energy  Alternatives 

La  Plauta 

Gallup  Independent 

Albuquerque  Journal 

New  Mexico  Audubon  Council 

Sierra  Club 

Southwest  Resource  and  Information  Center 

Committee  on  Coal 

Corrales,  New  Mexico 

Crownpoint  Citizens 

Alliance 

New  Mexico  Archeological  Council 
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APPENDIX  B 
REGULATIONS  AND  LEGISLATION 

1.   TITLE  43  CFR  3461.1 

Criteria  for  assessing  lands  unsuitable  for  all  or  certain  stipulated  methods 
of  coal  mining. 

(a)(1)   Criterion  Number  1.  All  Federal  lands  included  in  the  following  land 
systems  or  categories  shall  be  considered  unsuitable:   National  Park  System, 
National  Wildlife  Refuge  System,  National  System  of  Trails,  National 
Wilderness  Preservation  System,  National  Wild  and  Scenic  Rivers  System, 
National  Recreation  Areas,  lands  acquired  with  money  derived  from  the  Land  and 
Water  Conservation  Fund,  National  Forests,  and  Federal  lands  in  incorporated 
cities,  towns,  and  villages. 

(2)  Exceptions,  (i)  A  lease  may  be  issued  within  the  boundaries  of  any 
National  Forest  if  the  Secretary  finds  no  significant  recreational,  timber, 
economic  or  other  values  which  may  be  incompatible  with  the  lease;  and 

(A)  surface  operations  and  impacts  are  incident  to  an  underground  coal  mine, 
or  (B)  where  the  Secretary  of  Agriculture  determines,  with  respect  to  lands 
which  do  not  have  significant  forest  cover  within  those  National  Forests  west 
of  the  100th  Meridian,  that  surface  mining  may  be  in  compliance  with  the 
Multiple-Use  Sustained-Yield  Act  of  1960,  the  Federal  Coal  Leasing  Amendments 
Act  of  1976  and  the  Surface  Mining  Control  and  Reclamation  Act  of  1977. 

(ii)  A  lease  may  be  issued  within  the  Custer  National  Forest  with  the 
consent  of  the  Department  of  Agriculture  as  long  as  no  surface  coal  mining 
operations  are  permitted. 

(3)  Exemptions .   The  application  of  this  criterion  to  lands  within  the 
listed  land  systems  and  categories  is  subject  to  valid  existing  rights,  and 
does  not  apply  to  surface  coal  mining  operations  existing  on  August  3,  1977. 
The  application  of  the  portion  of  this  criterion  applying  to  land  proposed  for 
inclusion  in  the  listed  systems  does  not  apply  to  lands:   To  which  substantial 
legal  and  financial  commitments  were  made  prior  to  January  4,  1977;  on  which 
surface  coal  mining  operations  were  being  conducted  on  August  3,  1977;  or 
which  include  operations  on  which  a  permit  has  been  issued. 

(b)(1)   Criterion  Number  2.   Federal  lands  that  are  within  rights-of-way  or 
easements  or  within  surface  leases  for  residential,  commercial,  industrial,  or 
other  public  purposes,  on  federally  owned  surface  shall  be  considered 
unsuitable. 

(2)  Exceptions.  A  lease  may  be  issued,  and  raining  operations  approved,  in 
such  areas  if  the  surface  management  agency  determines  that: 

(i)   All  or  certain  types  of  coal  development  (e.g.,  underground  mining) 
will  not  interfere  with  the  purpose  of  the  right-of-way  or  easement;  or 

(ii)  The  right-of-way  or  easement  was  granted  for  mining  purposes;  or 

(iii)  The  right-of-way  or  easement  was  issued  for  a  purpose  for  which  it 
is  not  being  used;  or 

(iv)  The  parties  involved  in  the  right-of-way  or  easement  agree,  in 
writing,  to  leasing;  or 
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(v)  It  is  impractical  to  exclude  such  areas  due  to  the  location  of  coal 
and  method  of  mining  and  such  areas  or  uses  can  be  protected  through 
appropriate  stipulations. 

(3)  Exemptions.   This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to 
January  4,  1977;  on  which  surface  coal  mining  operations  were  being  conducted 
on  August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been 
issued. 

(c)(1)   Criterion  Number  3.   Federal  lands  affected  by  section  522(e)(4)  and 
(5)  of  the  Surface  Mining  Control  and  Reclamation  Act  of  1977  shall  be 
considered  unsuitable.   This  includes  lands  within  100  feet  of  the  outside 
line  of  the  right-of-way  of  a  public  road  or  within  100  feet  of  a  cemetery,  or 
with  300  feet  of  any  public  building,  school,  church,  community  or 
institutional  building  or  public  park  or  within  300  feet  of  an  occupied 
dwelling. 

(2)  Exceptions.   A  lease  may  be  issued  for  lands: 

(i)  Used  as  mine  access  roads  or  haulage  roads  that  join  the 
right-of-way  for  a  public  road; 

(ii)  For  which  the  Office  of  Surface  Mining  Reclamation  and  Enforcement 
has  issued  a  permit  to  have  public  roads  relocated; 

(iii)  If,  after  public  notice  and  opportunity  for  public  hearing  in  the 
locality,  a  written  finding  is  made  by  the  authorized  officer  that  the 
interests  of  the  public  and  the  landowners,  affected  by  mining  within  100  feet 
of  a  public  road  will  be  protected. 

(iv)  For  which  owners  of  occupied  dwellings  have  given  written 
permission  to  mine  within  300  feet  of  their  buildings. 

(3)  Exemptions.   The  application  of  this  criterion  is  subject  to  valid 
existing  rights,  and  does  not  apply  to  surface  coal  mining  operations  existing 
on  August  3,  1977. 

(d)(1)   Criterion  Number  4.   Federal  lands  designated  as  wilderness  study 
areas  shall  be  considered  unsuitable  while  under  review  by  the  Administration 
and  the  Congress  for  possible  wilderness  designation.   For  any  Federal  lands 
which  is  to  be  leased  or  mined  prior  to  completion  of  the  wilderness  inventory 
by  the  surface  management  agency,  the  environmental  assessment  or  impact 
statement  on  the  lease  sale  or  mine  plan  shall  consider  whether  the  land 
possesses  the  characteristics  of  a  wilderness  study  area.   If  the  finding  is 
affirmative,  the  land  shall  be  considered  unsuitable,  unless  issuance  of 
noncompetitive  coal  leases  and  mining  on  leases  is  authorized  under  the 
Wilderness  Act  and  the  Federal  Land  Policy  and  Management  Act  of  1976. 

(2)  Exemption.   The  application  of  this  criterion  to  lands  for  which  the 
Bureau  of  Land  Management  is  the  surface  management  agency  and  lands  in 
designated  wilderness  areas  in  National  Forests  is  subject  to  valid  existing 
rights. 
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(e)(1)   Criterion  Number  5.   Scenic  Federal  lands  designated  by  visual 
resource  management  analysis  as  Class  I  (an  area  of  outstanding  scenic  quality 
or  high  visual  sensitivity)  but  not  currently  on  the  National  Register  of 
Natural  Landmarks  shall  be  considered  unsuitable.   A  lease  may  be  issued  if 
the  surface  management  agency  determines  that  surface  coal  mining  operations 
will  not  significantly  diminish  or  adversely  affect  the  scenic  quality  of  the 
designated  area. 

(2)   Exemptions.   This  criterion  does  not  apply  to  lands:  to  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(f)(1)   Criterion  Number  6.   Federal  lands  under  permit  by  the  surface 
management  agency,  and  being  used  for  scientific  studies  involving  food  or 
fiber  production,  natural  resources,  or  technology  demonstrations  and 
experiments  shall  be  considered  unsuitable  for  the  duration  of  the  study, 
demonstration  or  experiment,  except  where  mining  could  be  conducted  in  such  a 
way  as  to  enhance  or  not  jeopardize  the  purposes  of  the  study,  as  determined 
by  the  surface  management  agency,  or  where  the  principal  scientific  user  or 
agency  gives  written  concurrence  to  all  or  certain  methods  of  mining. 

(2)  Exemptions.   This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(g)(1)   Criterion  Number  7.  All  publicly  owned  places  on  Federal  lands  which 
are  included  in  the  National  Register  of  Historic  Places  shall  be  considered 
unsuitable.   This  shall  include  any  areas  that  the  surface  management  agency 
determines,  after  consultation  with  the  Advisory  Council  on  Historic 
Preservation  and  the  State  Historic  Preservation  Officer,  are  necessary  to 
protect  the  inherent  values  of  the  property  that  made  it  eligible  for  listing 
in  the  National  Register. 

(2)  Exceptions.   All  or  certain  stipulated  methods  of  coal  mining  may  be 
allowed  if,  after  consultation  with  the  Advisory  Council  on  Historic 
Preservation  and  the  State  Historic  Preservation  Officer,  they  are  approved  by 
the  surface  management  agency,  and,  where  appropriate,  the  State  or  local 
agency  with  jurisdiction  over  the  historic  site. 

(3)  Exemptions.   This  criterion  does  not  apply  to  lands;  to  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977,  or  which  include  operations  on  which  a  permit  has  been  issued. 

(h)(1)   Criterion  Number  8.   Federal  lands  designated  as  natural  areas  or  as 
National  Natural  Landmarks  shall  be  considered  unsuitable. 

(2)   Exceptions  A  lease  may  be  issued  and  mining  operation  approved  in  an 
area  or  site  if  the  surface  management  agency  determines  that: 

(i)  With  the  concurrence  of  the  state,  the  area  or  site  is  of  regional 
or  local  significance  only; 

(ii)  The  use  of  appropriate  stipulated  mining  technology  will  result  in 
no  significant  adverse  impact  to  the  area  or  site;  or 
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(ill)  The  mining  of  the  coal  resource  under  appropriate  stipulations 
will  enhance  information  recovery  (e.g.,  paleontological  sites). 

(3)  Exemptions.   This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  raining  operations  were  being  conducted  on 
August  3,  1977;  or  which  includes  operations  on  which  a  permit  has  been  issued, 

Ci)(D  Criterion  Number  9.  Federally  designated  critical  habitat  for 
threatened  or  endangered  plant  and  animal  species,  and  habitat  for  Federal 
threatened  or  endangered  species  which  is  determined  by  the  Fish  and  Wildlife 
Service  and  the  surface  management  agency  to  be  of  essential  value  and  where 
the  presence  of  threatened  or  endangered  species  has  been  scientifically 
documented,  shall  be  considered  unsuitable. 

(2)  Exception.  A  lease  may  be  issued  and  mining  operations  approved  if 
after  consultation  with  the  Fish  and  Wildlife  Service,  the  Service  determines 
that  the  proposed  activity  is  not  likely  to  jeopardize  the  continued  existence 
ot  the  listed  species  and/or  its  critical  habitat. 

(3)  Exemptions.  This  criterion  does  not  apply  to  lands:  to  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

£j)(1)   Criterion  Number  10.   Federal  lands  containing  habitat  determined  to 
be  critical  or  essential  for  plant  or  animal  species  listed  by  a  state 
pursuant  to  state  law  as  endangered  or  threatened  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued  and  mining  operations  approved  if 
after  consultation  with  the  state,  the  surface  management  agency  determines' 
that  the  species  will  not  be  adversely  affected  by  all  or  certain  stipulated 
methods  of  coal  mining. 

(3)  Exemptions.  This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

1(k)^1)  Criterion  Number  11.  A  bald  or  golden  eagle  nest  or  site  on  Federal 
lands  that  is  determined  to  be  active  and  an  appropriate  buffer  zone  of  land 
around  the  nest  site  shall  be  considered  unsuitable.  Consideration  of 
availability  of  habitat  for  prey  species  and  of  terrain  shall  be  included  in 
the  determination  of  buffer  zones.  Buffer  zones  shall  be  determined  in 
consultation  with  the  Fish  and  Wildlife  Service. 

(2)  Exceptions.  A  lease  may  be  issued  if: 

(O  It  can  be  conditioned  in  such  a  way,  either  in  manner  or  period  of 
operation,  that  eagles  will  not  be  disturbed  during  breeding  season;  or 
tut  At t*         The  surface  mana§ement  agency,  with  the  concurrence  of  the  Fish  and 
Wildlife  Service,  determines  that  the  golden  eagle  nest(s)  will  be  moved. 

(iii)  Buffer  zones  may  be  decreased  if  the  surface  management  agency 
determines  that  the  active  eagle  nests  will  not  be  adversely  affected. 

(3)  Exemptions .  This  criterion  does  not  apply  to  lands:  to  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 
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(1)(1)   Criterion  Number  12.   Bald  and  golden  eagle  roost  and  concentration 
areas  on  Federal  lands  used  during  migration  and  wintering  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued  if  the  surface  management  agency 
determines  that  all  or  certain  stipulated  methods  of  coal  mining  can  be 
conducted  in  such  a  way,  and  during  such  periods  of  time,  to  ensure  that 
eagles  shall  not  be  adversely  disturbed. 

(3)  Exemptions.  This  criterion  does  not  apply  to  lands;  to  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(m)(l)   Criterion  Number  13.   Federal  lands  containing  a  falcon  (excluding 
kestrel)  cliff  nesting  site  with  an  active  nest  and  a  buffer  zone  of  Federal 
land  around  the  nest  site  shall  be  considered  unsuitable.   Consideration  of 
availability  of  habitat  for  prey  species  and  of  terrain  shall  be  included  in 
the  determination  of  buffer  zones.   Buffer  zones  shall  be  determined  in 
consultation  with  the  Fish  and  Wildlife  Service. 

(2)  Exception.  A  lease  may  be  issued  where  the  surface  management  agency, 
after  consultation  with  the  Fish  and  Wildlife  Service,  determines  that  all  or 
certain  stipulated  methods  of  coal  mining  will  not  adversely  affect  the  falcon 
habitat  during  the  periods  when  such  habitat  is  used  by  the  falcons. 

(3)  Exemptions.  This  criterion  does  not  apply  to  lands:  to  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(n)(l)  Criterion  Number  14.  Federal  lands  which  are  high  priority  habitat 
for  migratory  bird  species  of  high  Federal  interest  on  a  regional  or  national 
basis,  as  determined  jointly  by  the  surface  management  agency  and  the  Fish  and 
Wildlife  Service,  shall  be  considered  unsuitable. 

(2)  Exception.  A  lease  may  be  issued  where  the  surface  management  agency, 
after  consultation  with  the  Fish  and  Wildlife  Service,  determines  that  all  or 
certain  stipulated  methods  of  coal  mining  will  not  adversely  affect  the 
migratory  bird  habitat  during  the  periods  when  such  habitat  is  used  by  the 
species. 

(3)  Exemption.  This  criterion  does  not  apply  to  lands:  to  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(o)(l)   Criterion  Number  15.   Federal  lands  which  the  surface  management 
agency  and  the  state  jointly  agree  are  fish  and  wildlife  habitat  for  resident 
species  of  high  interest  to  the  state  and  which  are  essential  for  maintaining 
these  priority  wildlife  species  shall  be  considered  unsuitable.  Examples  of 
such  lands  which  serve  a  critical  function  for  the  species  involved  include: 

(i)  Active  dancing  and  strutting  grounds  for  sage  grouse,  sharp- tailed 
grouse,  and  prairie  chicken; 

(ii)  Winter  ranges  most  critical  for  deer,  antelope,  and  elk;  and 

(iii)  Migration  corridors  for  elk. 
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A  lease  may  be  issued  if,  after  consultation  with  the  state,  the  surface 
management  agency  determines  that  all  or  certain  stipulated  methods  of  coal 
mining  will  not  have  a  significant  long-term  impact  on  the  species  being 
protected. 

(2)  Exemptions .  This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(P)(1)  Criterion  Number  16.   Federal  lands  in  riverine,  coastal  and  special 
floodplains  UOO-year  recurrence  interval)  on  which  the  surface  management 
agency  determines  that  mining  could  not  be  undertaken  without  substantial 
threat  of  loss  of  life  or  property  shall  be  considered  unsuitable  for  all  or 
certain  stipulated  methods  of  coal  mining. 

(2)  Exemptions.  This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(1)(1)  Criterion  Number  17.  Federal  lands  which  have  been  committed  by  the 
surface  management  agency  to  use  as  municipal  watersheds  shall  be  considered 
unsuitable. 

(2)  Exception.  A  lease  may  be  issued  where  the  surface  management  agency 
in  consultation  with  the  municipality  (incorporated  entity)  or  the  responsible 
governmental  unit  determines,  as  a  result  of  studies,  that  all  or  certain 
stipulated  methods  of  coal  mining  will  not  adversely  affect  the  watershed  to 
any  significant  degree. 

(3)  Exemptions.   This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(r)(1)  Criterion  Number  18.   Federal  lands  with  National  Resource  Waters,  as 
identified  by  states  in  their  water  quality  management  plans,  and  a  buffer 
zone  of  Federal  lands  1/4  mile  from  the  outer  edge  of  the  far  banks  of  the 
water,  shall  be  unsuitable. 

(2)  Exception  The  buffer  zone  may  be  eliminated  or  reduced  in  size  where 
the  surface  management  agency  determines  that  it  is  not  necessary  to  protect 
the  National  Resource  Waters. 

(3)  Exemptions.   This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 

(s)(l)   Criterion  Number  19.   Federal  lands  identified  by  the  surface 
management  agency,  in  consultation  with  the  state  in  which  they  are  located, 
as  alluvial  valley -floors  according  to  the  definition  in  3400.0-5(a)  of  this 
title,  the  standards  in  30  CFR  Part  822,  the  final  alluvial  valley  floor 
guidelines  of  the  Office  of  Surface  Mining  Reclamation  and  Enforcement  when 
published,  and  approved  state  programs  under  the  Surface  Mining  Control  and 
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Reclamation  Act  of  1977,  where  mining  would  interrupt,  discontinue,  or 
preclude  farming,  shall  be  considered  unsuitable.  Additionally,  when  mining 
Federal  land  outside  an  alluvial  valley  floor  would  materially  damage  the 
quantity  or  quality  of  water  in  surface  or  underground  water  systems  that 
would  supply  alluvial  valley  floors,  the  land  shall  be  considered  unsuitable. 

(2)  Exemptions .  This  criterion  does  not  apply  to  surface  coal  mining 
operations  which  produced  coal  in  commercial  quantities  in  the  year  preceding 
August  3,  1977,  or  which  had  obtained  a  permit  to  conduct  surface  coal  mining 
operations. 

(t)(l)  Criterion  Number  20.  Federal  lands  in  a  state  to  which  is  applicable 
a  criterion  (i)  proposed  by  that  state,  and  (ii)  adopted  by  rulemaking  by  the 
Secretary,  shall  be  considered  unsuitable. 

(2)  Exceptions.  A  lease  may  be  issued  when: 

(i)  Such  criterion  is  adopted  by  the  Secretary  less  than  6  months  prior 
to  the  publication  of  the  draft  comprehensive  land  use  plan  or  land  use 
analysis,  plan,  or  supplement  to  a  comprehensive  land  use  plan,  for  the  area 
in  which  such  land  is  included,  or 

(ii)  After  consultation  with  the  state,  the  surface  management  agency 
determines  that  all  or  certain  stipulated  methods  of  coal  mining  will  not 
adversely  affect  the  value  which  the  criterion  would  protect. 

(3)  Exemptions .   This  criterion  does  not  apply  to  lands:  To  which  the 
operator  made  substantial  legal  and  financial  commitments  prior  to  January  4, 
1977 ;  on  which  surface  coal  mining  operations  were  being  conducted  on 
August  3,  1977;  or  which  include  operations  on  which  a  permit  has  been  issued. 


(44  FR  42638,  July  19,  1979,  as  amended  at  47  FR  33148,  July  30,  1982;  and  at 
48  FR  54819,  December  7,  1983) 
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2.   SURFACE  MINING  CONTROL  AND  RECLAMATION  ACT 
Public  Law  95-87,  August  3,  1977,  Sections  522  and  523 

An  Act 

To  provide  for  the  cooperation  between  the  Secretary  of  the  Interior  and  the 
States  with  respect  to  the  regulation  of  surface  coal  mining  operations,  and 
the  acquisition  and  reclamation  of  abandoned  mines,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the  "Surface 
Mining  Control  and  Reclamation  Act  of  1977". 

Designating  Areas  Unsuitable  for  Surface  Coal  Mining 

Sec.  522.  (a)(1)  To  be  eligible  to  assume  primary  regulatory  authority 
pursuant  to  section  503,  each  State  shall  establish  a  planning  process 
enabling  objective  decisions  based  upon  competent  and  scientifically  sound 
data  and  Information  as  to  which,  if  any,  land  areas  of  a  State  are  unsuitable 
for  all  or  certain  types  of  surface  coal  mining  operations  pursuant  to  the 
standards  set  forth  in  paragraphs  (2)  and  (3)  of  this  subsection  but  such 
designation  shall  not  prevent  the  mineral  exploration  pursuant  to  the  Act  of 
any  area  so  designated. 

(2)  Upon  petition  pursuant  to  subsection  (c)  of  this  section,  the  State 
regulatory  authority  shall  designate  an  area  as  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  operations  if  the  State  regulatory  authority 
determines  that  reclamation  pursuant  to  the  requirements  of  this  Act  is  not 
technologically  and  economically  feasible. 

(3)  Upon  petition  pursuant  to  subsection  (c)  of  this  section,  a  surface 
area  may  be  designated  unsuitable  for  certain  types  of  surface  coal  mining 
operations  if  such  operations  will — 

(A)  be  incompatible  with  existing  State  or  local  land  use  plans  or 
programs;  or 

(B)  affect  fragile  or  historic  lands  in  which  such  operations  could 
result  in  significant  damage  to  important  historic,  cultural, 
scientific,  and  esthetic  values  and  natural  systems;  or 

(C)  affect  renewable  resource  lands  in  which  such  operations  could 
result  in  a  substantial  loss  or  reduction  of  long-range  productivity  of 
water  supply  or  of  food  or  fiber  products,  and  such  lands  to  include 
aquifers  and  aquifer  recharge  areas;  or 

(D)  affect  natural  hazard  lands  in  which  such  operations  could 
substantially  endanger  life  and  property,  such  lands  to  Include  areas 
subject  to  frequent  flooding  and  areas  of  unstable  geology. 
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(4)  To  comply  with  this  section,  a  State  must  demonstrate  it  has  developed 
or  is  developing  a  process  which  includes — 

(A.)  a  State  agency  responsible  for  surface  coal  mining  lands  review; 

(B)  a  data  base  and  an  inventory  system  which  will  permit  proper 
evaluation  of  the  capacity  of  different  land  areas  of  the  State  to 
support  and  permit  reclamation  of  surface  coal  mining  operations; 

(C)  a  method  or  methods  for  implementing  land  use  planning  decisions 
concerning  surface  coal  mining  operations;  and 

(D)  proper  notice,  opportunities  for  public  participation,  including  a 
public  hearing  prior  to  making  any  designation  or  redesignation, 
pursuant  to  this  section. 

(5)  Determinations  of  the  unsuitability  of  land  for  surface  coal  mining,  as 
provided  for  in  this  section,  shall  be  integrated  as  closely  as  possible  with 
present  and  future  land  use  planning  and  regulation  processes  at  the  Federal, 
State,  and  local  levels. 

(6)  The  requirements  of  this  section  shall  not  apply  to  lands  on  which 
surface  coal  mining  operations  are  being  conducted  on  the  date  of  enactment  of 
this  Act  or  under  a  permit  issued  pursuant  to  this  Act,  or  where  substantial 
legal  and  financial  commitments  in  such  operation  were  in  existence  prior  to 
January  4,  1977. 

(b)  The  Secretary  shall  conduct  a  review  of  the  Federal  lands  to  determine, 
pursuant  to  the  standards  set  forth  in  paragraphs  (2)  and  (3)  of  subsection 
(a)  of  this  section,  whether  there  are  areas  on  Federal  lands  which  are 
unsuitable  for  all  or  certain  types  of  surface  coal  mining  operations: 
Provided,  however,  That  the  Secretary  may  permit  surface  coal  mining  on 
Federal  lands  prior  to  the  completion  of  this  review.   When  the  Secretary 
determines  an  area  on  Federal  lands  to  be  unsuitable  for  all  or  certain  types 
of  surface  coal  mining  operations,  he  shall  withdraw  such  area  or  condition 
any  mineral  leasing  or  mineral  entries  in  a  manner  so  as  to  limit  surface  coal 
mining  operations  on  such  area.  Where  a  Federal  program  has  been  implemented 
in  a  State  pursuant  to  section  504,  the  Secretary  shall  implement  a  process 
for  designation  of  areas  unsuitable  for  surface  coal  mining  for  nonfederal 
lands  within  such  State  and  such  process  shall  incorporate  the  standards  and 
procedures  of  this  section.   Prior  to  designating  Federal  lands  unsuitable  for 
such  mining,  the  Secretary  shall  consult  with  the  appropriate  State  and  local 
agencies. 

(c)  Any  person  having  an  interest  which  is  or  may  be  adversely  affected 
shall  have  the  right  to  petition  the  regulatory  authority  to  have  an  area 
designated  as  unsuitable  for  surface  coal  mining  operations,  or  to  have  such  a 
designation  terminated.   Such  a  petition  shall  contain  allegations  of  facts 
with  supporting  evidence  which  would  tend  to  establish  the  allegations. 
Within  ten  months  after  receipt  of  the  petition  the  regulatory  authority  shall 
hold  a  public  hearing  in  the  locality  of  the  affected  area,  after  appropriate 
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notice  and  publication  of  the  date,  time,  and  location  of  such  hearing.   After 
a  person  having  an  interest  which  is  or  may  be  adversely  affected  has  filed  a 
petition  and  before  the  hearing,  as  required  by  the  subsection,  any  person  may 
intervene  by  filing  allegations  of  facts  with  supporting  evidence  which  would 
tend  to  establish  the  allegations.   Within  sixty  days  after  such  hearing,  the 
regulatory  authority  shall  issue  and  furnish  to  the  petitioner  and  any  other 
party  to  the  hearing,  a  written  decision  regarding  the  petition,  and  the 
reasons  therefore.   In  the  event  that  all  the  petitioners  stipulate  agreement 
prior  to  the  requested  hearing,  and  withdraw  their  request,  such  hearing  need 
not  be  held. 

(d)  Prior  to  designating  any  land  areas  as  unsuitable  for  surface  coal 
mining  operations,  the  regulatory  authority  shall  prepare  a  detailed  statement 
on  (i)  the  potential  coal  resources  of  the  area,  (ii)  the  demand  for  coal 
resources,  and  (iii)  the  impact  of  such  designation  on  the  environment,  the 
economy,  and  the  supply  of  coal. 

(e)  After  the  enactment  of  this  Act  and  subject  to  valid  existing  rights  no 
surface  coal  mining  operations  except  those  which  exist  on  the  date  of 
enactment  of  this  Act  shall  be  permitted — 

(1)  on  any  lands  within  the  boundaries  of  units  of  the  National  Park 
System,  the  National  Wildlife  Refuge  Systems,  the  National  System  of  Trails, 
the  National  Wilderness  Preservation  System,  the  Wild  and  Scenic  Rivers 
System,  including  study  rivers  designated  under  section  5(a)  of  the  Wild  and 
Scenic  Rivers  Act  and  National  Recreation  Areas  designated  by  Act  of  Congress; 

(2)  on  any  Federal  lands  within  the  boundaries  of  any  national  forest: 
Provided,  however,  That  surface  coal  raining  operations  may  be  permitted  on 
such  lands  if  the  Secretary  finds  that  there  are  no  significant  recreational, 
timber,  economic,  or  other  values  which  may  be  incompatible  with  such  surface 
mining  operations  and — 

(A)  surface  operations  and  impacts  are  incident  to  an  underground  coal 
mine ;  or 

(B)  where  the  Secretary  of  Agriculture  determines,  with  respect  to 
lands  which  do  not  have  significant  forest  cover  within  those  national 
forests  west  of  the  100th  meridian,  that  surface  mining  is  in 
compliance  with  the  Multiple-Use  Sustained-Yield  Act  of  1960,  the 
Federal  Coal  Leasing  Amendments  Act  of  1975,  the  National  Forest 
Management  Act  of  1976,  and  the  provisions  of  this  Act:  And  provided 
further,  That  no  surface  coal  mining  operations  may  be  permitted  within 
the  boundaries  of  the  Custer  National  Forest; 

(3)  which  will  adversely  affect  any  publicly  owned  park  or  places  included 
in  the  National  Register  of  Historic  Sites  unless  approved  jointly  by  the 
regulatory  authority  and  the  Federal,  State,  or  local  agency  with  jurisdiction 
over  the  park  or  the  historic  site; 
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(4)  within  one  hundred  feet  of  the  outside  right-of-way  line  of  any  public 
road,  except  where  mine  access  roads  or  haulage  roads  join  such  right-of-way 
line  and  except  that  the  regulatory  authority  may  permit  such  roads  to  be 
relocated  or  the  area  affected  to  lie  within  one  hundred  feet  of  such  road,  if 
after  public  notice  and  opportunity  for  public  hearing  in  the  locality  a 
written  finding  is  made  that  the  interests  of  the  public  and  the  landowners 
affected  thereby  will  be  protected;  or 

(5)  within  three  hundred  feet  from  any  occupied  dwelling,  unless  waived  by 
the  owner  thereof,  nor  within  three  hundred  feet  of  any  public  building, 
school,  church,  community,  or  institutional  building,  public  park,  or  within 
one  hundred  feet  of  a  cemetery. 

Federal  Lands 

Sec.  523.  (a)  No  later  than  one  year  after  the  date  of  enactment  of  this 
Act,  the  Secretary  shall  promulgate  and  implement  a  Federal  lands  program 
which  shall  be  applicable  to  all  surface  coal  mining  and  reclamation 
operations  taking  place  pursuant  to  any  Federal  law  on  any  Federal  lands: 
Provided,  That  except  as  provided  in  section  710  the  provisions  of  this  Act 
shall  not  be  applicable  to  Indian  lands.   The  Federal  lands  program  shall,  at 
a  minimum,  incorporate  all  of  the  requirements  of  this  Act  and  shall  take  into 
consideration  the  diverse  physical,  climatological,  and  other  unique 
characteristics  of  the  Federal  lands  in  question.   Where  Federal  lands  in  a 
State  with  an  approved  State  program  are  involved,  the  Federal  lands  program 
shall,  at  a  minimum,  include  the  requirements  of  the  approved  State  program: 
Provided,  That  the  Secretary  shall  retain  his  duties  under  sections  2(a), 
(2)(B)  and  2(a)(3)  of  the  Federal  Mineral  Leasing  Act,  as  amended,  and  shall 
continue  to  be  responsible  for  designation  of  Federal  lands  as  unsuitable  for 
mining  in  accordance  with  section  522(b)  of  this  title. 

(b)  The  requirements  of  this  Act  and  the  Federal  lands  program  or  an 
approved  State  program  for  State  regulation  of  surface  coal  mining  on  Federal 
lands  under  subsection  (c),  whichever  is  applicable,  shall  be  incorporated  by 
reference  or  otherwise  in  any  Federal  mineral  lease,  permit,  or  contract 
issued  by  the  Secretary  which  may  involve  surface  coal  mining  and  reclamation 
operations.   Incorporation  of  such  requirements  shall  not,  however,  limit  in 
any  way  the  authority  of  the  Secretary  to  subsequently  issue  new  regulations, 
revise  the  Federal  lands  program  to  deal  with  changing  conditions  or  changed 
technology,  and  to  require  any  surface  mining  and  reclamation  operations  to 
conform  with  the  requirements  of  this  Act  and  the  regulations  issued  pursuant 
to  this  Act. 

(c)  Any  State  with  an  approved  State  program  may  elect  to  enter  into  a 
cooperative  agreement  with  the  Secretary  to  provide  for  State  regulation  of 
surface  coal  mining  and  reclamation  operations  on  Federal  lands  within  the 
State,  provided  the  Secretary  determines  in  writing  that  such  State  has  the 
necessary  personnel  and  funding  to  fully  implement  such  a  cooperative 
agreement  in  accordance  with  the  provision  of  this  Act.   States  with 
cooperative  agreements  existing  on  the  date  of  enactment  of  this  Act,  may 
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elect  to  continue  regulation  on  Federal  lands  within  the  State,  prior  to 
approval  by  the  Secretary  of  their  State  program,  or  imposition  of  a  Federal 
program,  provided  that  such  existing  cooperative  agreement  is  modified  to 
fully  comply  with  the  initial  regulatory  procedures  set  forth  in  section  502 
of  this  Act.   Nothing  in  this  subsection  shall  be  construed  as  authorizing  the 
Secretary  to  delegate  to  the  States  his  duty  to  approve  mining  plans  on 
Federal  lands,  to  designate  certain  Federal  lands  as  unsuitable  for  surface 
coal  mining  pursuant  to  section  522  of  this  Act,  or  to  regulate  other 
activities  taking  place  on  Federal  lands. 

(d)  The  Secretary  shall  develop  a  program  to  assure  that  with  respect  to 
the  granting  of  permits,  leases,  or  contracts  for  coal  owned  by  the  United 
States,  that  no  class  of  purchasers  of  the  mined  coal  shall  be  unreasonably 
denied  purchase  thereof. 
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ACRONYMS  AND  GLOSSARY 


The  following  abbreviations  are  used  in  this  report.  Those  representing  terms 
are  defined  under  respective  entries  in  the  glossary. 

ACEC  -  area  of  critical  environmental  concern 

ACHP  -  Advisory  Council  for  Historic  Preservation 

AVF  -  alluvial  valley  floor 

BIA  -  Bureau  of  Indian  Affairs 

BLM  -  Bureau  of  Land  Management 

BOM  -  Bureau  of  Mines 

CEQ  -  Council  on  Environmental  Quality 

CFR  -  Code  of  Federal  Regulations 

DOE  -  Department  of  Energy 

DOI  -  Department  of  the  Interior 

EIS  -  environmental  impact  statement 

EMRIA  -  Energy  Mineral  Rehabilitation  Inventory  and  Analysis 

ESA  -  Endangered  Species  Act 

EMARS  -  Energy  Minerals  Activity  Recommendation  System 

FEIS  -  final  environmental  impact  statement 

FWS  -  Fish  and  Wildlife  Service 

FCLAA  -  Federal  Coal  Leasing  Amendments  Act  of  1976 

FLPMA  -  Federal  Land  Policy  and  Management  Act  of  1976 

MFP  -  Management  Framework  Plan 

MLA  -  Mineral  Leasing  Act 

MMS  -  Minerals  Management  Service 

NEPA  -  National  Environmental  Policy  Act  of  1969 

NRHP  -  National  Register  of  Historic  Places 

NHPA  -  National  Historic  Preservation  Act 

NRDC  -  Natural  Resources  Defense  Council 

OSM  -  Office  of  Surface  Mining  Reclamation  and  Enforcement 

OTA  -  Office  of  Technology  Assessment 

PRLA  -  Preference  Right  Lease  Application 

PSD  -  prevention  of  significant  deterioration 

RCT  -  Regional  Coal  Team 

RMP  -  Resource  Management  Plan 

SHPO  -  State  Historic  Preservation  Officer 

SID  -  Secretarial  Issue  Document 

SMA  -  Surface  Management  Agency 

SMCRA  -  Surface  Mining  Control  and  Reclamation  Act  of  1977 

USC  -  United  States  Code 

USFS  -  United  States  Forest  Service 

USGS  -  United  States  Geological  Survey 

VRM  -  visual  resource  management 

WSA  -  wilderness  study  area 
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ACTIVE  NEST  -  One  which  is  known  to  have  been  used  by  nesting  eagles  (birds) 
in  at  least  one  of  the  three  preceding  years  or  is  in  such  condition  that 
prior  use  by  eagles  (birds)  can  be  verified  and  little  or  no  repair  will  be 
required  for  its  subsequent  use  for  nesting. 

ACTIVITY  PLANNING  -  Planning  for  the  development  or  use  of  specific  resources 
on  public  domain  lands  (e.g.,  for  a  coal  lease  sale). 

ALLUVIAL  -  Pertaining  to  or  composed  of  any  sediment  deposited  by  flowing 
water  (alluvium),  as  in  a  river  bed. 

ALLUVIAL  VALLEY  FLOORS  (AVF)  -  The  unconsolidated  stream  laid  deposits  holding 
streams  where  water  availability  is  sufficient  for  subirrigation  or  flood 
irrigation  agricultural  activities  but  does  not  include  upland  areas  which  are 
generally  overlain  by  a  thin  veneer  of  colluvial  deposits  composed  chiefly  of 
debris  from  sheet  erosion,  deposits  by  unconcentrated  runoff  or  slope  wash, 
together  with  talus,  other  mass  movement  accumulation,  and  windblown  deposits. 

ALLUVIUM  -  Soil  and  rock  debris  deposited  by  streams. 

AMBIENT  AIR  QUALITY  -  The  state  of  the  atmosphere  at  ground-level  as  defined 
by  the  range  of  measured  and/or  predicted  ambient  concentrations  of  all 
significant  pollutants  for  all  averaging  periods  of  Interest. 

AQUIFER  -  A  formation,  group  of  formations,  or  part  of  a  formation  that 
contains  enough  saturated  permeable  material  to  yield  significant  quantities 
of  water  to  wells  and  springs. 

ARCHAEOLOGICAL  -  Pertaining  to  human  activity  prior  to  the  time  or  scope  of 
written  records. 

ARCHAEOLOGICAL  AND  HISTORICAL  SITE  -  Site  which  contains  objects  of  antiquity 
or  cultural  values  relating  to  history  or  prehistory. 

ARCHAEOLOGICAL  RESOURCES  -  Sites,  areas,  structures,  objects,  or  other 
evidence  of  prehistoric  human  activities. 

AREAS  OF  CRITICAL  ENVIRONMENTAL  CONCERN  (ACEC)  -  Areas  within  the  public  lands 
where  special  management  attention  is  required  to  protect  and  prevent 
irreparable  damage  to  important  historic,  cultural,  or  scenic  values,  fish  and 
wildlife  resources  or  other  natural  systems  or  processes,  or  to  protect  life 
and  safety  from  natural  hazards. 
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ARTIFACT  -  An  object  made  or  modified  by  man,  normally  for  his  use  as  tools, 
shelter,  ritual,  or  defense. 

BUFFER  ZONE  -  A  designated  land  or  water  area,  along  the  perimeter  of  some 
land  use,  whose  own  use  is  regulated  so  as  to  resist,  absorb  or  otherwise 
preclude  unwanted  development  or  other  intrusion  into  the  buffer. 

CRITICAL  HABITAT  -  Any  air,  land  or  water  including  any  elements  thereof, 
which  the  Secretary  of  the  Interior  or  the  Secretary  of  Commerce  has 
determined  (and  has  published  in  the  Federal  Register  to  be  essential  to  the 
survival  of  wild  populations  of  an  endangered  or  threatened  species  or  to  be 
necessary  for  their  recovery  to  a  point  at  which  the  measures  provided 
pursuant  to  the  Endangered  Species  Act  are  no  longer  necessary.  Constituent 
elements  of  critical  habitat  may  include  but  are  not  necessarily  limited  to: 
land,  air  and  water  areas;  physical  structure  and  topography;  flora,  fauna  and 
climate;  and  the  quality  and  chemical  content  of  the  soil,  water  and  air. 

CRITICAL  WILDLIFE  HABITAT  -  That  portion  of  the  living  area  of  an  endangered 
or  threatened  wildlife  species  that  is  essential  to  the  survival  and 
perpetuation  of  the  species,  either  as  individuals  or  as  a  population. 

CRUCIAL  HABITAT  -  Habitat  which  is  absolutely  basic  to  maintaining  viable 
populations  of  fish,  wildlife,  or  plants  during  certain  seasons  of  the  year  or 
specific  reproduction  periods;  a  portion  of  the  habitats  of  sensitive  species 
that  if  destroyed  or  adversely  modified  could  result  in  their  being  listed  by 
a  State  agency  or  legislature  as  threatened  or  endangered  pursuant  to 
Section  4  of  the  ESA  or  in  some  category  implying  endangerment . 

CRUCIAL  WILDLIFE  HABITAT  -  The  portion  of  the  living  area  of  sensitive  species 
that  if  destroyed  or  adversely  modified  could  result  in  their  being  listed  as 
threatened  or  endangered  species  by  either  the  Federal  or  State  government. 

CULTURAL  RESOURCES  -  A  term  that  includes  resources  of  historical, 
archaeological,  or  architectural  significance,  which  are  fragile,  limited,  and 
nonrenewable  portions  of  the  human  environment. 

ENVIRONMENTAL  IMPACT  STATEMENT  (EIS)  -  A  written  analysis  of  the  impacts  of  a 
proposed  program  or  project  (e.g.,  coal  program)  on  the  environment. 

ESCAPE  COVER  -  Vegetation  or  other  obstacles  (e.g.,  topography)  which  provide 
an  area  where  small  mammals  may  escape  from  predators  or  inclement  weather. 

ESSENTIAL  HABITAT  -  See  definition  for  crucial  habitat. 

EXCHANGE  -  A  transaction  whereby  the  Federal  Government  receives  land  and/or 
minerals  In  exchange  for  other  land  and/or  minerals. 
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FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976  (FLPMA)  -  Public  Law  94-579 
October  21,  1976,  often  referred  to  as  the  BLM  "Organic  Act"  which  provides 
the  majority  of  BLM's  legislated  authority,  direction,  policy,  and  basic 
management  guidance. 

FEDERAL  LANDS  -  Lands  owned  by  the  United  States,  without  reference  to  how  the 
lands  were  acquired  or  what  Federal  agency  administers  the  lands,  including 
mineral  estates  or  coal  estates  underlying  private  surface,  but  excluding 
lands  held  by  the  United  States  in  trust  for  Indians,  Aleuts,  or  Eskimos. 

FEDERAL  LANDS  PROGRAM  -  A  program  established  by  the  Secretary  of  the  Interior 
pursuant  to  section  523  of  the  Surface  Mining  Control  and  Reclamation  Act  to 
regulate  surface  coal  mining  and  reclamation  operations  on  federal  lands. 

GROUND  COVER  -  Vegetation,  mulch,  litter,  rocks,  etc. 

GROUND  WATER  -  Subsurface  water  in  the  saturated  zone  in  rocks. 

HABITAT  -  A  specific  set  of  physical  conditions  that  surround  the  single 
species,  a  group  of  species,  or  a  large  community.   In  wildlife  management 
the  major  components  of  habitat  are  considered  to  be  food,  water,  cover  and 
living  space. 

HABITAT  MANAGEMENT  PLAN  (HMP)  -  A  written  and  officially  approved  plan  for  a 
specific  geographical  area  of  public  land  that  identifies  wildlife  habitat  and 
related  objectives,  establishes  the  sequence  of  actions  for  achieving 
objectives,  and  outlines  procedures  for  evaluating  accomplishments. 

HABITAT  REQUIREMENTS  -  Those  items  that  an  animal  or  plant  requires  for  proper 
life  cycles  and  growth. 

HIGH-PRIORITY  HABITAT  -  See  definition  for  crucial  habitat. 

HISTORICAL  RESOURCES  -  Sites,  districts,  structures,  objects,  or  other 
evidence  of  human  activities  that  represent  facets  of  the  history  of  the 
nation,  state,  or  locality;  places  where  significant  historical  or  unusual 
events  occured  even  though  no  evidence  of  the  event  remains;  or  places 
associated  with  a  personality  important  in  history. 

HYDROLOGY  -  The  science  encompassing  the  behavior  of  water  as  it  occurs  in  the 
atmosphere,  on  the  surface  of  the  ground,  and  underground. 

KEY  SPECIES  -  (1)  Forage  species  whose  use  serves  as  an  indicator  to  the 
degree  of  use  of  associated  species.   (2)  Those  species  which  must,  because  of 
their  importance,  be  considered  in  the  management  program. 
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LAND  USE  PLANNING  -  Development  of  a  multiple  resource  use  management  strategy 
for  the  administration  of  public  lands  through  identification  of  all  potential 
land  and  resource  uses  and  of  opportunities  for  the  development  of  particular 
resources  based  on  their  relative  values. 

LEASE  -  A  contract  by  which  interests  are  created  or  transferred  to  another 
for  a  specified  period.  All  except  recreation  and  public  purpose  leases 
require  consideration  of  rent  or  some  other  compensation. 

LEK  -  The  breeding  grounds  of  prairie  grouse  species  (i.e.,  sharptail)  dancing 
grounds,  etc. 

MANAGEMENT  FRAMEWORK  PLAN  (MFP)  -  A  land  use  plan  prepared  prior  to  passage  of 
the  Federal  Land  Policy  and  Management  Act  of  1976. 

MINE  PLAN  -  A  detailed  description  of  the  operator's  proposed  method,  rate, 
and  sequence  of  mining,  environmental  protection  measures,  and  reclamation 
strategies  for  a  coal  mine  with  Federal  leases  submitted  to  the  Office  of 
Surface  Mining  or  State  regulatory  authority  pursuant  to  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 

MITIGATION  -  A  method  or  process  by  which  impacts  from  actions  may  become  less 
injurious  to  the  environment  or  the  ecology  of  an  area.  Following  is  the  NEPA 
definition  of  mitigation:  a)  Avoiding  impacts  altogether  by  taking  no  or 
reduced  action;  b)  Minimizing  impacts  by  limiting  the  degree  of  action; 

c)  Rectifying  impacts  by  repair,  rehabilitation  or  restoring  the  environment; 

d)  Reducing  or  eliminating  impacts  over  time  by  preservation  or  maintenance  of 
operation;  and  e)  Compensating  for  impacts  by  replacing  or  providing 
substitute  resources  or  environments. 

MULTIPLE  USE  -  Management  of  the  public  lands  and  their  various  resource 
values  so  that  they  are  utilized  in  the  combination  that  will  best  meet  the 
present  and  future  needs  of  the  American  people;  making  the  most  judicious  use 
of  the  land  for  some  or  all  of  these  resources  or  related  services  over  areas 
large  enough  to  provide  sufficient  latitude  for  periodic  adjustments  in  use  to 
conform  to  changing  needs  and  conditions;  the  use  of  some  land  for  less  than 
all  of  the  resources;  a  combination  of  balanced  and  diverse  resource  uses  that 
takes  Into  account  the  long-term  needs  of  future  generations  for  renewable  and 
nonrenewable  resources,  including,  but  not  limited  to,  recreation,  range, 
timber,  minerals,  watershed,  wildlife  and  fish,  and  natural  scenic,  scientific 
and  historical  values;  and  harmonious  and  coordinated  management  of  the 
various  resources  without  permanent  impairment  of  the  productivity  of  the  land 
and  the  quality  of  the  environment,  with  consideration  being  given  to  the 
relative  values  of  the  resources  and  not  necessarily  to  the  combination  of 
uses  that  will  give  the  greatest  economic  return  or  the  greatest  unit  output. 
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NATIONAL  REGISTER  -  The  National  Register  of  Historic  Places,  which  is  a 
register  of  districts,  sites,  buildings,  structures,  and  objects  significant 
in  American  history,  architecture,  archaeology,  and  culture,  maintained  by  the 
Secretary  of  the  Interior. 

NATIONAL  RESOURCE  WATERS  -  Surface  waters  of  existing  high  quality  which  are 
either:   (1)  waters  of  nationally  recognized  resource  importance  and  protected 
through  an  official  action,  such  as  Federal  or  State  law,  Presidential  or 
Secretarial  actions,  international  treaties,  or  interstate  compacts;  or  (2)  of 
exceptional  recreational  or  cultural  significance;  or  (3)  of  exceptional 
ecological  significance. 

PERMIT  -  The  document  that  authorizes  surface  coal  mining  and  reclamation 
operations  on  federal  lands  issued  either  by  the  Director  of  the  Office  of 
Surface  Mining  Reclamation  and  Enforcement  or,  where  a  cooperative  agreement 
pursuant  to  section  523  of  the  Surface  Mining  Control  and  Reclamation  Act  of 
1977  (30  U.S.C.  1273),  has  been  executed  by  the  state  regulatory  authority 
(30  CFR  Part  741),  after  approval  of  a  mining  plan  by  the  Secretary. 

PERMIT  AREA  -  The  area  of  land  and  water  within  the  boundaries  of  the  permit 
which  are  designated  on  the  permit  application  maps,  as  approved  by  the 
regulatory  authority.   This  area  shall  include,  at  a  minimum,  all  areas  which 
are  or  will  be  affected  by  the  surface  coal  mining  and  reclamation  operations 
during  the  term  of  the  permit. 

POINT  SOURCE  -  A  pollutant  source  whose  origin  of  emissions  can  be 
approximated  by  a  single  point. 

PREFERENCE  RIGHT  LEASE  APPLICATION  -  An  application  for  a  noncompetitive  coal 
lease  issued  to  the  holder  of  a  prospecting  permit  who  discovers  coal  in 
commercial  quantities  on  the  land  for  which  the  permit  was  issued. 

PRIME  FARMLAND  -  This  term  has  the  same  meaning  as  that  previously  described 
by  the  Secretary  of  Agriculture  on  the  basis  of  such  factors  as  moisture 
availability,  temperature,  regime,  chemical  balance,  permeability,  surface 
layer  composition,  susceptibility  to  flooding,  and  erosion  characteristics, 
and  which  historically  have  been  used  for  intensive  agricultural  purposes,  and 
as  published  in  the  Federal  Register. 

PUBLIC  LANDS  -  Any  land  and  interest  in  land  outside  of  Alaska  owned  by  the 
United  States  and  administered  by  the  Secretary  of  the  Interior  through  the 
Bureau  of  Land  Management,  except  lands  located  on  the  Outer  Continental  Shelf 
and  lands  held  for  the  benefit  of  Indians. 
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PUBLIC  PARTICIPATION  -  A  component  of  the  Bureau  of  Land  Management's  planning 
system  providing  the  opportunity  for  citizens  as  individuals  or  groups  to 
provide  local,  regional,  and  national  perspectives  and  concerns  in  the 
rulemaking,  decisionmaking,  inventory,  and  planning  with  respect  to  public 
lands.  This  includes  public  meetings,  hearings,  advisory  boards,  or  panels 
which  may  review  resource  management  proposals  and  offer  suggestions  or 
criticisms  for  the  various  alternatives  offered. 

QUALIFIED  SURFACE  OWNER  -  The  natural  person  or  persons  (or  corporation,  the 
majority  stock  of  which  is  held  by  a  person  or  persons)  who  (1)  hold  legal  or 
equitable  title  to  the  land  surface;  (2)  have  their  principal  place  of 
residence  on  the  land,  or  personally  conduct  farming  or  ranching  operations 
upon  a  farm  or  ranch  unit  to  be  affected  by  surface  mining  operations,  or 
receive  directly  a  significant  portion  of  their  income,  if  any,  from  such 
farming  and  ranching  operations;  and  (3)  have  met  the  conditions  of  (1)  and 
(2)  for  a  period  at  least  3  years  prior  to  the  granting  of  any  consent  to 
mining  of  their  lands. 

RAPTORS  -  A  functional  group  of  birds  including  all  birds  of  prey,  such  as  the 
eagle,  hawk,  owl,  and  vulture. 

RECLAMATION  -  The  process  of  returning  disturbed  lands  to  their  former  uses  or 
other  productive  uses. 

REGIONAL  BASIS  -  Area  within  which  impacts  to  a  wildlife  species  should  be 
considered.  Should  be  a  tiered  process  with  the  region  being  the  smallest 
unit  at  the  resource  level  and  the  largest  unit  at  a  multi-state  level. 

RENEWABLE  RESOURCES  -  All  of  the  products  and  physical  values  produced  or 
contained  within  BLM  lands  which  could  be  restored  or  replenished  as  they  are 
used  (e.g.,  wildlife,  vegetation,  water).   Does  not  include  resources  such  as 
minerals,  soils,  cultural  artifacts,  which  are  gone  once  used  or  destroyed. 

RESOURCE  MANAGEMENT  PLAN  -  A  land  use  plan  as  prescribed  by  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

RESOURCE  PROGRAM  ACTIVITY  -  One  of  the  program  activities  related  to  the 
resource  use.   There  are  seven  such  resource  management  activities;  lands, 
minerals,  forest  products,  range  management,  watershed,  wildlife,  and 
recreation. 

RESOURCES  -  All  of  the  products  and  physical  values  produced  or  contained 
within  the  BLM  lands,  including  natural  resources,  such  as  timber,  coal,  oil. 

RIPARIAN  -  Situated  on  or  pertaining  to  the  bank  of  a  river,  stream,  or  other 
body  of  water.   Normally  used  to  refer  to  the  plants  of  all  types  that  grow 
along  streams,  around  springs,  etc. 
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ROAD  -  An  access  route  which  has  been  improved  and  maintained  by  using  hand  or 
power  machinery  or  tools  to  ensure  relatively  regular  and  continuous  use.   A 
way  maintained  solely  by  the  passage  of  vehicles  does  not  constitute  a  road. 

SENSITIVE  SPECIES  -  Animals  not  yet  listed  as  endangered  or  threatened  but 
which  are  undergoing  a  status  review.   Animals  whose  populations  are 
consistently  small  and  widely  dispersed  or  whose  ranges  are  restricted  to  a 
few  localities,  such  that  any  major  habitat  change  could  lead  to  extinction. 
A  species  that  is  particularly  sensitive  to  some  external  disturbance  factors. 

SIGNIFICANT  LONG-TERM  IMPACT  -  The  impacts  that  cause  a  decrease  in 
population,  for  whatever  reason  ranging  from  outright  death  to  movement  from 
an  area,  for  a  period  of  time  which  allows  successional  processes  to  work  back 
to  the  point  where  an  area  can  again  support  the  population  that  existed  at 
the  time  of  the  initial  action.   This  can  be  a  very  long  or  a  very  short  time 
frame. 

SPLIT  ESTATE  -  Land  in  which  the  ownership  of  the  surface  is  held  by  persons, 

including  governmental  bodies,  other  than  the  Federal  Government,  and  the 

ownership  of  underlying  coal  is,  in  whole  or  in  part,  reserved  to  the  Federal 
Government . 

SURFACE  MANAGEMENT  AGENCY  -  The  federal  agency  with  jurisdiction  over  the 
surface  of  federally  owned  lands  containing  coal  deposits. 

SURFACE  MINING  CONTROL  AND  RECLAMATION  ACT  OF  1977  (SMCRA)  -  Public  Law  95-87, 
August  3,  1977,  which  provides  for  the  cooperation  between  the  Secretary  of 
the  Interior  and  the  states  with  respect  to  the  regulation  of  surface  coal 
mining  operations,  and  the  acquisition  and  reclamation  of  abandoned  mines,  and 
for  other  purposes. 

THRESHOLD  LEVELS  -  Specific  defined  levels  of  resource  use,  production  or 
development  which  are  established  as  maximum  or  minimum  constraints  in  the 
resource  management  plan.   Threshold  levels  are  usually  established  to  ensure 
that  the  plan  does  not  permit  an  unacceptable  level  of  cumulative  impacts. 

VISUAL  RESOURCE  MANAGEMENT  CLASSES  -  Classification  of  landscapes  according  to 
the  kinds  of  artificial  structures  and  modifications  which  are  acceptable  to 
meet  established  visual  goals. 

VISUAL  RESOURCES  -  The  land,  water,  vegetation,  animals,  and  other  features 
that  are  visible. 

WATERSHED  -  A  basin  or  region  draining  into  a  creek,  stream,  river,  river 
system,  or  body  of  water. 
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WILDERNESS  AREA  -  An  area  formally  designated  by  Congress  as  a  part  of  the 
National  Wilderness  Preservation  System.  Wilderness  areas  generally  are 
undeveloped  federal  lands  which  retain  their  primeval  character  and  influence 
without  improvements  or  human  habitation. 

WILDERNESS  STUDY  AREA  -  A  roadless  area  which  has  been  found  to  have 
wilderness  characteristics  and  which  will  be  subjected  to  intensive  analysis 
In  the  Bureau's  planning  system  and  public  review  to  determine  wilderness 
suitability,  and  is  not  yet  the  subject  of  a  Congressional  decision  regarding 
its  designation  as  wilderness. 
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Clean  Air  Act  of  1977,  as  amended,  42  U.S.C.  7401-7642,  P.L.  95-95 
Endangered  Species  Act  of  1973,  16  U.S.C.  1531  et  seq.,  P.L.  93-205 
Federal  Coal  Leasing  Amendments  Act  of  1976,  P.L.  94-377 
It-t^1   Land  P°liCy  and  Management  Act  of  1976,  43  U.S.C.  1701  et  seq.,  P.L. 

Fish  and  Wildlife  Coordination  Act  of  1934,  as  amended,  16  U.S.C.  661  et  seq. 

Mineral  Leasing  Act  of  1920,  as  amended,  30  U.S.C.  181  et  seq.,  P.L.  66-146 

National  Environmental  Policy  Act  of  1969,  as  amended,  42  U.S.C  4321 
4331-4335,  4341-4347,  P.L.  91-190,  P.L.  94-52,  P.L.  94-83 

National  Historic  Preservation  Act  of  1966,  as  amended,  16  U.S.C.  470, 
P.L.  89-665 

Surface  Mining  Control  and  Reclamation  Act  of  1977,  30  U.S.C.  1272,  P.L.  95-87 


Executive  Order  11988,  Floodplain  Management,  May  24,  1977 
Executive  Order  11990,  Protection  of  Wetlands,  May  25,  1977 
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State  Hstorbal  Society 

of  North  Dakota    (State  Historical  Board) 
North  Dakota  Heritage  Center.  Bismarck.  N  D  58505 

:eteotXyne  A31-224-2666 


IN  RESPONSE   PLEASE   REFERENCE:      84-419. 

April    29,    1985 

Director  (640) 
Bureau  of  Land  Management 
Department  of  the  Interior 
18th  &  C  Streets,  N.W. 
Washington  DC  20240 

Attn:  Michael  0.  Giblin 


RE:  "A  Review  of  the  Unsui tabil ity  Criteria  in  Federal  Coal  Leasing. 

Dear  Mr.  Giblin: 

In  our  opinion  there  is  no  question  that  the  1983  rule  making  discussed  in 
this  document  reduced  the  level  of  protection  offered  to  cultural  resources. 
The  findings  of  the  Office  of  Technology  Assessment  study  clearly  and 
correctly  identified  problems  in  application  of  the  Criteria,  especially  items 
1,  2,  3  and  5  as  noted  in  the  preamble  to  the  Review  document.  The  March  1985 
Review  is  confusing  and  inadequate  in  our  opinion.  The  following  are  specific 
comments  on   the   content  of  the   document: 

1.  (Page  5)  We  do  not  see  screen  3  -  multiple  resource  trade  offs  -  being 
actively  applied  in  North  Dakota  as  such,  or  clearly  identified  under  that 
title.  The  Bureau  of  Land  Management  (BLM)  has  traditionally  taken  the 
position  that  once  a  lease  is  let,  cultural  resources  are  the  Office  of 
Surface  Mining's  (OSM)  problem.  Unless  this  screen  and  document  are 
applicable  to  OSM,  and  unless  GSM  will  do  more  to  operational  ize  the 
approaches  described  in  this  document  than  they  have  to  operational i  ze  the 
existing  Programmatic  Memorandum  of  Agreement  (PMOA)  regarding  coal  mining,  it 
is  not  realistic  to  say  that  cultural  resources  which  are  not  considered  at  a 
pre-leasing  or  unsuitabil ity  level   will    be   handled  by  later  screens. 

2.  (Page  7)  The  statement  that  it  is  likely  most  major  conflicts  between 
coal  and  other  resources  would  be  addressed  during  appl i cation  of 
unsuitability  criteria  is  not  true  with  cultural  resources  in  the  absence  of 
an  adequate  data  base  or  if  sites  which  are  not  listed  on  the  National 
Register  of  Historic  Places  (NRHP)  are  not  included.  The  el  1 imi nation  of 
eligible  or  Determined  Eligible  sites,  and  of  the  requirement  for  this 
determination  to  be  made  prior  to  the  leasing  decision  will,   in   fact,   cause 
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more  conflict  and  delay  this  conflict  until  later  in  the  process.  Again,  it 
appears  that  BLM  is  attempting  to  pass  its  responsibility  to  consider  cultural 
resources  on  to  another  federal  agency  (OSM)  by  delaying  the  consideration  to 
the  permit  approval  time  frame.  The  implication  that  a  campground  should  be 
considered  at  this  early  time  frame  while  the  Lynch  Knife  River  Flint  Quarries 
Archeological  District  (hereafter:  eligible  district},  which  has  been 
formally  determined  eligible  for  inclusion  on  the  NRHP  but  has  not  been  listed 
due  to   landowner  objections,    is   patently  rediculous. 

3.  (Page  26,  Issue  15)  We  do  not  observe  OSM  doing  anything  to  implement  the 
1980  PMOA  referenced  here.  As  such  the  PMOA  is  useless,  and  the  on-going 
revision   is   (will    be)   pointless   if  OSM  ignores   it   like  they  ignore  the  PMOA. 

The  text  here  states  that  the  1983  regulatory  change  was  a  direct  result  of 
the  eligible  district  being  determined  eligible.  It  also  states,  we  think 
correctly,  that  this  appears  to  be  an  exceptional  situation. 
justification  exists,  or  can  be  made,  for  changing  a  rule 
acknowledged  exceptions  rather  than  the  normative  case? 
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5.  (Pages  27-28)  To  the  extent  that  leasing  decisions  are  made  in  the 
absence  of  complete  surveys,  evaluation  studies,  and  determinations  of 
eligibility,  the  multiple-resource  screen  does  not  work  in  the  case  of 
cultural    resources. 

6.  (Page  28,  Issue  15,  Findings}  Again,  you  have  the  logic  of  the 
justification  reversed.  If  Criterion  7  considered  eligible  sites,  listing 
would  not  be  necessary  in  terms  of  compliance  with  Section  106  of  the  National 
Historic  Preservation  Act. 

Public  involvement  is  not  the  issue  with  cultural  resources;  federal  agency 
responsibilities    to    identify,    evaluate    and    consider    such    resources    are    the 

issue. 

7.  (Page  46,  Issue  32}  Delaying  identification  and  evaluation  until  permit 
application  and  mining  plan  approval  eliminates  the  possibility  of  compliance 
with  36  CFR  800.4,  i.e.,  "As  early  as  possible  before  an  agency  makes  a  final 
decision  concerning  an  undertaking  and  in  any  event  prior  to  taking  any  action 
that  would  foreclose  alternatives..."  (emphasis  added),  to  the  extent  that  it 
makes  irretrievable  committments  of  cultural  resources  at  the  leasing  stage. 
We  suggest  that  BLM  require  1001  survey  and  evaluation  efforts  for  cultural 
resources  as  a  part  of  the   lease  application  or  bid.      This  would  allow  the 
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best  possible  management  of  cultural  resources  to  be  done,  and  would 
ell iminate  subsequent  problems  and  confl icts  in  scheduling.  It  would  al  so 
reduce  costs  for  the  coal  industry  by  rapidly  and  efficiently  determining 
where  cultural  resource  values  would  require  further  consideration  early  in 
the  planning  and   permiting  process. 

8.  (Pages  69-70,  Finding  C.l)  Again,  BLM's  refusal  to  apply  Criterion  7  to 
sites  eligible  for  the  NRHP  cleary  eliminates  the  alternative  of  not  leasing 
signficant  cultural  resources  for  coal  development.  This  is  in  conflict  with 
the  intent  and  content  of  the  National  Historic  Preservation  Act  of  1966,  as 
amended,   and  the  Part  800  regulations,   in  our  opinion. 

I  (Findings  C.2-C.4)  Again,  We  recommend  that  BLM  require  completion  of  surveys 
and  evaluations  of  cultural  resources  as  a  pre-condition  of  leasing  to  clearly 
identify  conflicts,  problems,  and  considerations  which  should  be  made  during 
the  planning  process.  This  would  take  less  time  and  cost  less  money  in  the 
long   run   for  both  government  and  the  private  developer. 

Thank  you  for  providing  us  the  opportunity  to  comment  on  this  document.  We 
would  like  to  point  out  that  the  document  was  not  sent  to  this  office  for 
comment  until  our  staff  requested  a  copy,  even  though  we  have  previously 
participated  in  development  of  background  for  the  document.  If  you  have  any 
questions  regarding  these  comments,  please  feel  free  to  contact  Mr.  C.  L.  Dill 
of  our  staff  at   (701)-224-2672,  or  in  writing. 


./&&. 


Sincerely, 

Alois  B.   Spielman 

State  Historic  Preservation  Officer 

CLD/je 

cc:     ACHP-Golden 


RESPONSES  TO  UNSUITABILITY  REVIEW  COMMENT  LETTER  1 


Since  I960,  BLM  and  the  Office  of  Surface  Mining  Reclamation  end 
Enforcement  (OSM)  have  been  parties  to  a  programmatic  agreement  with 
the  Advisory  Council  on  Historic  Preservation  foe  protecting  cultural 
properties  found  as  a  result  of  activities  related  to  the  federal 
coal  management  program.   Though  not  designed  to  address  every  aspect 
of  the  program  in  detail,  this  agreement  has  provided  a  general 
framework  for  compliance  with  Section  106  of  the  National  Historic 
Preservation  Act. 

Recently,  the  Department  of  the  Interior  has  made  a  new  effort  to 
revise  this  agreement  and  to  develop  a  set  of  detailed  standards 
addressing  inventory,  evaluation  and  mitigation  of  impacts  to 
cultural  resource  properties.   Among  other  things,  this  agreement 
will  address  two  important  program  objectives.   First,  it  will 
require  unsuitability  criterion  7  and  the  multiple  use  trade-off 
screens  to  be  properly  applied  during  the  land  use  planning  and 
permit  application  review  processes.   Second,  it  will  clearly  spell 
out  that  BLM  will  require  that  all  necessary  cultural  resource 
inventories  be  conducted  and  that  all  sites  identified  be  evaluated 
in  accordance  with  36  CFH  800  prior  to  mine  permitting. 

Major  resource  conflicts  might  not  occur  until  the  multiple  use 
trade-off  screeo  is  applied.   Few  publicly  owned  and  listed  National 
Register  cultural  properties  would  be  affected  by  potential  mining. 
On  the  other  hand,  the  number  of  cultural  resources  that  must  be 
address  as  part  of  BLM's  National  Register  of  Historic  Places  and 
Archaeological  Resources  Protection  Act  of  1979  responsibilities 
during  the  multiple  use  trade-off  screen  could  be  much  higher. 

As  an  involved  party  in  preparing  the  Unsuitability  Review  and  the 
proposed  revision  to  the  1980  Coal  Programmatic  Memorandum  of 
Agreement  <PMOA),  the  Office  of  Surface  Mining  Reclamation  and 
Enforcement  will  be  required  to  assist  in  enforcing  cultural  resource 
survey  and  protection  requirements  during  the  postlease  phase  of  the 
coal  program. 

According  to  data  compiled  from  applying  criterion  7  before  1982, 
only  a  small  percentage  of  eligible  cultural  properties  were  actually 
declared  unsuitable  for  mining.   The  Department  of  the  Interior 
policy  on  criterion  7  is  based  on  a  legal  interpretation  of  the 
requirements  of  Section  522(e)(3)  of  the  Surface  Mining  Control  and 
Reclamation  Act  (SMCHA),  which  only  addresses  publicly  owned  sites. 
BLM  further  recognizes  its  legal  responsibilities  under  other 
sections  of  SMCRA,  the  Archaeological  Resources  Protection  Act  of 
1979,  and  Sections  106  and  110  of  the  National  Historic  Preservation 
Act  and  believes  that  these  requirements  not  covered  by  the 
unsuitability  criteria  are  fully  addressed  as  part  of  the  multiple 
use  trade-off  screen. 
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The  multiple  use  screen  is  applied  using  existing  Information.   If 
adequate  inventor;  has  not  been  conducted,  BLM  will  insure,  through 
lease  stipulations,  that  this  is  done  prior  to  permitting.   Any  sites 
discovered  in  this  process  will  be  evaluated  in  accordance  with  the 
National  Historic  Preservation  Act  and  appropriate  measures  will  be 
taken  to  mitigate  impacts. 

The  word  "some"  referred  to  either  the  individuals  and  organizations 
that  helped  prepare  the  Unsultablllty  Review  or  that  commented  on  its 
language. 
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1-5      The  phased  inventory  system  used  by  BLM  during  the  planning  process 
may  result  in  leasing  tracts  without  complete  survey  and  evaluation 
Information.   BLM,  however,  usually  collects  enough  information  fi 
literature  searches,  resource  overviews,  and  sample/Intensive 
inventories  to  determine  site  density  and  distribution  in  the  lease 
area.   If  more  information  is  needed  to  complete  Section  106 
compliance,  lease  stipulations  will  then  require  additional  inventory 
and  evaluation  work  before  the  mine  permit  is  approved. 

1-6       See  response  to  Unsuitability  Review  comments  1-4  and  1-5. 

1-7      Conducting  Intensive  culture  resource  Inventories  on  extensive  areas 
of  coal  lands  early  In  land  use  planning  and  activity  planning  has 
long  been  recognized  by  BLM  as  an  inefficient  means  of  complying  with 
36  CFR  800.   At  these  stages  of  planning  the  Bureau  is  unsure  of 
which  lands  would  actually  be  leased.   Thus,  extensive  amounts  of 
scarce  fiscal  resources  could  be  allocated  to  cultural  resource 
inventory  for  lands  which  may  never  be  leased.   Instead,  BLM  has 
taken  a  more  practical  approach,  agreed  to  by  ACHP,  which  permits  the 
Bureau  to  conduct  less  costly  cultural  reviews  at  the  prelease 
stage.   If  this  review  indicates  a  need  for  more  intensive  inventory 
and  evaluation  work,  the  Bureau  Includes  lease  stipulations  which 
allow  collection  of  data  and  evaluation  of  the  data  In  accordance 
with  36  CFR  BOO.   This  approach  reduces  costs  while  permitting 
compliance  with  the  applicable  laws  and  regulations. 

1-8      See  response  to  Unsuitability  Review  comments  1-4  thru  1-7. 

1-9      See  response  to  Unsuitability  Review  comment  1-7. 
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NMAC 

c/o  COAS,  Box  3CP 
Las  Cruces  NM  88001 
May  5,  1985 

Director  (640) 
Bureau  of  Land  Management 
Department  of  the  Interior 
18th  and  C  Streets,  N.W. 
Washington,  D.  C.  20240 
(Attention:   Michael  0.  Giblin) 

RE:   A  Review  of  the  Unsuitabi li ty  Criteria  in  Federal  Coal  Leasing, 
Bureau  of  Land  Management,  Office  of  Surface  Mining  Reclamation 
and  Enforcement,  U.S.  Forest  Service,  Fish  and  Wildlife 
Service  (March  1985) 

Dear  Sir: 

This  comment  letter  pertains  to  the  wording  of  Federal  Coal 
Leasing  Unsuitability  Criteria  3  and  7;  to  the  analyses, 
findings,  and  conclusions  on  these  criteria;  and  to  surface 
owner  consent. 


Comment  1 


It  is  clear  from  the  discussion  in  the  Review  that  some  rewording 
of  Criterion  3  is  anticipated.   Adjustments  to  this  criterion 
should  include  separating  the  disparate  elements  that  have  been 
grouped  together  and  presenting  them  as  separate  criteria.   There 
are  two  advantages  to  this  approach. 

The  first  advantage  is  one  of  balance.   Unsuitability  Criteria 
3  and  7  are  the  only  two  criteria  out  of  a  list  of  twenty  that 
refer  to  human  beings.   There  are  more  unsuitability  criteria 
addressing  birds  than  humans.   This  conveys  the  impression  that 
the  Federal  Coal  Management  Program  has  very  little  concern  with 
the  impact  of  the  program  on  people.   Listing  the  separate  elements 
in  Criterion  3  as  separate  criteria  would  make  a  more  balanced 
presentation  to  the  public. 

There  is  a  second  advantage  to  thia  presentation.   Dissimilar 
elements  have  been  lumped  together  in  Criterion  3.   The  Surface 
Management  Agency  (SMA)  must  use  entirely  different  sets  of  data 
to  make  unsuitability  determinations  on  these  elements. 


NMAC  Comments,  page  2 

The  element  of  "roads"  should  be  removed  from  Criterion  3  and 
combined  with  Criterion  2,  as  discussed  in  the  Review.   "Schools, 
community,  institutional  or  other  public  buildings,  and  public 
parks"  should  be  placed  in  a  separate  criterion.   The  remaining 
three  elements,  "churches,"  "cemetaries , "  and  "occupied  dwellings, 
should  each  be  placed  in  a  separate  criterion. 

The  application  of  unsuitability  criteria  on  roads  and  public 
f aci lities  wi 11  pose  no  problems  in  the  San  Juan  River  Coal 
Region.   The  present  terminology  of  the  other  three  elements 
is  Liusable  in  this  Federal  Coal  Region.   The  terminology 
should  be  very  carefully  reworded  as  unsuitability  criteria 
that  can  be  applied  by  the  BLM  in  New  Mexico.   These  three 
elements  are  addressed  in  comments  2,  3,  4  and  5  below. 

Comment  2 


The  term  "church"  must  be  eliminated  or  amplified.   Page  21 
of  the  Review  states  that,  "Under  SMCRA  Section  522(e)(5), 
from  where  this  standard  derives,  churches  have  generally 
been  understood  to  mean  buildings."   This  focus  of  the  Federal 
Coal  Management  Program  upon  a  structure  is  a  culturally 
biased  interpretation. 

If  the  intent  of  SMCRA  were  to  protect  the  financial  investment 
in  a  building  by  a  private  group  of  people,  the  act  would  have 
used  such  phrasing  as,  "a  300  foot  buffer  zone  around  public 
or  private  communal  or  institutional  buildings."   The  use  of 
the  word  "church"  is  a  clear  indication  that  the  intent  of 
Congress  was  to  protect  physical  locations  associated  with 
religious  beliefs  and  practices.   This  is  in  direct  accord 
with  what  has  always  been  understood  to  be  one  of  the  most 
fundamental  guarantees  of  the  American  people,  the  right  to 
religious  freedom. 

The  very  narrow  interpretation  of  the  Federal  Coal  Management 
Program  oo  a  church  as  a  structure  rather  than  a  location 
makes  it  impossible  for  the  BLM  in  New  Mexico  to  apply  this 
unsuitability  criterion  in  a  realistic  manner  in  the  San  Juan 
River  Coal  Region. 


The  many  thousands  of  Navajo  who 
be  acutely  aware  of  the  hypocris 
their  church  buildings  (and  pres 
and  temples),  while  denying  prot 
associated  with  the  religious  be 
relatives,  neighbors  and  friends 
religion.  The  hypocrisy  is  even 
Christian  Navajos  clearly  recogn 
connection  between  their  church 
beliefs  and  practices,  while  the 
between  some  physical  locations 
and  practices. 


are  practicing  Christians  will 
y  of  extending  protection  to 
umedly  to  synagogues,  mosques 
ection  to  physical  locations 
liefs  and  practices  of  their 
who  follow  the  traditional 
more  apparent  because  the 
ize  that  there  is  no  essential 
buildings  and  their  Christian 
re  is  an  essential  connection 
and  traditional  Navajo  beliefs 
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This  unsui tability  criterion  must  be  rephrased  in  a  usable  manner. 

The  BLH  in  New  Mexico  must  not  be  faced  with  the  possibility 

of  Navajo  residents  in  the  Federal  Coal  Region  presenting 

their  case  for  religious  intolerance  by  a  Federal  agency  to 

an  organization  such  as  the  National  Council  of  Churches. 

Such  an  unpleasant  situation  would  undoubtedly  be  viewed  with 

extreme  gravity  by  the  present  Administration. 

Comment  3 


2-3 


terior  must  be 
can  carry  through 
erion  on  locations 

Few  manhours 
bui ldings  on 
n t  of  manhours 
ed  to  identify 
us  beliefs  and 
st  and  raDDort 
It  will  take 
to  determine 
her  the  related 
ea. 


The  budget  reguest  of  the  DeDartment  of  the  In 
adequate  to  insure  that  the  BLM  in  New  Mexico 
the  process  of  applying  the  unsuitabili ty  crit 
associated  with  religious  beliefs  and  practice 
are  required  for  the  identification  of  church 
potential  lease  areas.  A  substantial  investme 
by  SLM  employees  or  contractors  will  be  requir 
the  unmarked  locations  associated  with  religio 
practices.  It  will  take  time  to  establish  tru 
with  traditional  Navajo  religious  specialists. 
time  to  identify  locations.  It  will  take  time 
if  a  location  is  essential  to  beliefs,  or  whet 
religious  practices  can  be  moved  to  another  ar 

Based  on  the  present  limited  data,  it  appears  that  the  majority 
of  locations  are  not  essential  to  belief,  provided  that  suitable 
alternative  locations  can  be  identified,  these  locations  are 
readily  accessible  to  the  religious  specialist,  and  any  necessary 
ceremonies  are  carried  out.   For  example,  many  of  the  herbs 
used  in  ceremonies  are  common  and  can  be  gathered  in  many 
locations.   However  a  few  herbs  are  rare  and  do  not  appear 
in  the  same  spot  every  year.   A  rare  herb  on  a  lease  area  may 
require  a  buffer  zone  of  sufficient  size  to  insure  the  continued 
source  of  supply. 

If  this  occurs,  protection  must  be  provided  by  the  BLM.   The 
situation  is  analogous  to  a  Christian  confronting  the  sole 
sources  for  frankincense  and  myrrh .   Gold  is  valued  as  a 
rare  commodity,  but  the  offer  of  additional  gold  would  not 
compensate  the  devout  Christian  for  the  loss  of  all  sources 
of  frankincense  and  myrrh.   There  may  be  other  locations  on 
lease  areas  that  must  be  protected  because  of  their  essential 
connection  with  events  involving  Navajo  dieties.   An  uninformed 
Christian  or  Jew  visiting  the  Holy  Land  may  view  one  hill  as 
looking  very  like  another  hill.   If  they  are  informed  that  one 
of  the  hills  is  connected  with  a  major  event  in  the  life  of 
Christ  or  Abraham,  the  Christian  or  Jew  would  immediately 
understand  the  importance  of  protecting  the  site  from  surface 
disturbance.   Sites  of  analogous  importance  to  the  Navajo 
must  be  protected  by  the  BLM. 

Applying  the  unsui tabi lity  criterion  on  religious  locations 
in  the  San  Juan  River  Coal  Region  will  be  slow.  The  expenditure 
of  manhours  by  the  BLM  may  be  high.   However  great  the  cost  to 
the  agency  may  be,  the  cost  to  the  Navajo  will  be  higher.   The 
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Federal  Coal  Management  Program  has  required  the  BLM  specialists 
to  make  many  difficult  decisions,  but  none  of  these  decisions 
are  as  difficult  as  the  moral  dilemma  that  the  program  places 
on  the  Navajo  religious  specialist.   This  specialist  must  balance 
considerations  of  what  lands  are  essential  for  the  continuation 
of  sacred  beliefs  and  practices  against  the  use  of  land  in  a 
wav  that  will  bring  jobs  desperately  needed  by  children  and 
grandchi ldren  wishing  to  remain  in  the  area. 

Comment  4 


The  Review  discu 

interpretation 
criterion  should 
"gravesi te( s  > 
is  not  appropria 
clearly  defined 
Region  contains 
clustered  graves 
"Gravesite( s ) 
or  relocated  wit 
able  state  law 
Federal  Coal  Reg 


sses  the  present  legal  uncertainties  over 
f  the  word  "cemetary ."   The  unsuitability 
amplify  this  term  or  substitute  the  term, 
The  term  "private  family  burial  ground" 
te  because  it  carries  the  connotation  of  a 
group  of  graves.   The  San  Juan  River  Coal 
a  predominate  pattern  of  scattered  rather  than 
ites.   An  unsuitability  criterion   stating, 
11  be  protected  by  a  100  foot  buffer  zone, 
h  the  joint  consent  of  the  family  and  applic- 

would  be  appropriate  for  this  and  other 
ions. 


Page  22  of  the  Review  contains  the  statement,  "...  the  3LM 
in  New  Mexico  has  made  a  multiple  resource  trade-off  decision 
to  use  the  100-foot  buffer  zone  for  gravesites.   This  is  a 
good  example  of  how  this  screen  can  be  used  in  conjunction  with 
the  unsuitability  criteria  screen  to  reflect  special  regional 
concerns.   The  special  regional  concerns  of  American  Indian 
culture  have  been  considered  and  the  end  result  similar  to 
including  gravesites  in  the  definition  of  cemeteries  in  the 
unsuitability  criteria." 

This  kind  of  policy  statement  is  an  unacceptable  way  of  dealing 
with  the  gravesite  issue.   A  policy  is  easily  changed.   A 
change  in  agency  policy  at  the  state  level  is  not  subject  to 
the  kind  of  public  review  that  occurs  when  changes  are  made 
to  regulations  governing  the  Federal  Coal  Management  Program. 

However  good  the  present  intent  of  the  BLM  in  New  Mexico,  the 
agency  cannot  carry  out  the  intent  if  it  lacks  adequate  funding. 
The  Identification  of  gravesites  in  the  San  Juan  River  Coal 
Region  may  be  slow  and  difficult.   The  BLM  in  New  Mexico  must 
be  provided  with  sufficient  manhours  and  position  allocations 
or  funding  for  contractors  to  carry  out  the  process  of  gravesite 
identification.   The  likelihood  of  adequate  funding  being 
available  is  best  assured  by  having  the  Federal  Coal  Management 
Unsuitability  Criterion  written  in  a  way  that  reflects  the 
reality  of  human  burial  patterns  in  the  San  Juan  River  Coal  Region. 
The  responsibility  for  guaranteeing  protection  and  funding  for 
this  protection  lies  at  the  Washington  level  of  the  agency, 
not  the  state  level. 
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Comment  5 


The  Review  acknowledges  the  ambiguity  of  the  term  "occupied 
dwelling."   The  Finding  and  Conclusion,  as  stated  on  Page  60, 
is  that  "Guidance  should  be  prepared  ...  so  consistent  inter- 
pretation of  the  Criterion  occurs  and  clear  definitions  are 
developed."   Agency  guidance  is  certainly  appropriate  for 
uniform  application  of  the  cri terion .   However,  the  criterion 
itself  must  be  written  in  such  a  way  that  the  public  has  a 
reasonably  clear  idea  of  what  it  means.   The  present  wording 
is  not  adeguate. 

Residence  in  the  San  Juan  River  Coal  Region  typically  consists 
of  two  or  more  small  buildings  with  associated  structures. 
The  effective  living  unit  is  the  complex,  rather  than  a  single 
building.   A  reworded  unsuitabi li ty  criterion  should  use 
"residential  complex"  or  similar  terminology  that  covers  this 
residential  pattern.   The  criterion  must  also  include  "parttime 
or  seasonal  occupancy"  cr  similar  wording  to  cover  a  frequent 
economic-based-  variation  in  residence  location  that  occurs  in 
this  coal  region. 

Comment  6 

The  list  of  unsuitability  criteria  has  improperly  omitted  mention 
of  refusal  to  consent  by  a  qualified  surface  owner  on  split 
estate  lands.   This  omission  from  the  list  is  very  misleading 
to  the  public. 

The  wording  for  this  criterion  appears  in  43  CFR  3427: 

3427.0-7  Scope.   The  surface  owner  consent  provisions  of 
the  Surface  Mining  Control  and  Reclamation  Act  do  not 
apply:  (a)  To  preference  right  lease  applications ;  and 
(b)  If  the  split  estate  coal  is  to  be  mined  by  iinderground 
mining  techniques  (43  CFR  3500.0-5). 

3427.1  Deposits  subject  to  consent.   On  sDlit  estate  lands 
(43  CFR  3400.0-5(kk)  where  the  surface  is' owned  by  a 
qualified  surface  owner,  coal  deposits  that  will  be 
mined  by  other  than  underground  mining  techniques  shall 
not  be  included  in  a  lease  sale  without  evidence  of 
written  consent  from  the  qualified  surface  owner  (43  CFR 
3400.0-5(gg)  allowing  entry  and  commencement  of  surface 
mining  operations. 

This  wording  should  be  moved  from  43  CFR  3427  to  the  list  of 
unsuitability  criteria  in  43  CFR  3461.1.   It  should  be  reformatted 
as  an  unsuitability  criterion  with  two  exemptions.   Indian  lands 
should  be  added  as  an  exception  to  this  criterion. 

Surface  owner  consent  is  one  of  the  most  serious  of  the  issues 
confronting  residents  in  the  San  Juan  River  Coal  Region.    The 
existing  legal  ambiguities  of  this  issue  should  be  resolved 
and  those  eligible  for  surface  owner  consent  should  be  clearly 
expressed  in  this  unsuitability  criterion  before  leasing 
proceeds  in  the  San  Juan  River  Coal  Reaion. 


Comment  7 

The  BLM  in  New  Mexico  has 

ments  of  impacts  from  the 
archeological  resources  in 
impact  assessment  has  been 
Criterion  7  that  was  signi 
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in  criterion  wording  from 
or  cultural  significance  o 
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unsuitable,"  to  the  presen 
on  Federal  lands  which  are 
shall  be  considered  unsuit 
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nting  the  public  with  assess- 

1  Management  Program  to 
uan  Basin  since  1978.   This 
wording  in  Unsuitability 
ifferent  from  the  present 
to  the  public  is  the  change 
.  sites  .  .  .  of  archeological 
lands  which  are  included  in 
egister  of  Historic  Places 

.  .  shall  be  considered 
All  publicly  owned  places 

the  National  Register  .  .  . 


The  BLM  impact  assessment  to  archeological  resources  in  the 
San  Juan  River  Coal  Region  has  been  based  on  the  premise  that 
sites  eligible  for  the  National  Register  would  either  (1)  be 
protected  from  mining  by  a  buffer  zone  or  (2)  would  have  the 
value  of  the  site  extracted  by  scientific  excavation  before 
surface  mining  proceeded.   Recommendations  of  eligibility  to 
the  National  Register  have  been  made  by  the  State  Historic- 
Preservation  Officer  for  many  of  the  sites  located  during  surveys 
on  potential  lease  areas.   The  BLM  in  New  Mexico  has  not  carried 
through  the  process  of  preparing  full  documentation  and  nominating 
these  sites  to  the  Keeper  of  the  National  Register.   Under  the 
current  wording  of  Unsuitability  Criterion  7,  these  sites  that 
have  been  recommended  as  eligible  will  no  longer  be  subject  to 
the  protection  of  the  Federal  Coal  Management  Program. 

The  Review  has  attempted  to  present  a  case  that  the  responsi- 
bilities of  the  BLM  under  Section  106  of  the  National  Historic 
Preservation  Act  will  provide  adequate  protection  for  the 
archeological  resources  of  the  Federal  Coal  Regions.   The  BLM 
and  other  SMA  have  been    tasked  with  these  responsibilities,  but 
they  can  carry  them  out  only  to  the  extent  that  funding  allows. 
The  BLM  in  New  Mexico  has  very  limited  capacity  to  respond  to 
its  present  responsibilities  for  compliance  with  Section  106. 
The  BLM  New  Mexico  State  Office  no  longer  has  an  archeologist 
on  its  staff.   The  only  archeologist  on  the  Albuquerque  District 
staff  has  been  detailed  to  the  southern  part  of  the  state  since 
October  of  1984.   The  number  of  archeologis ts  on  the  Farmington 
Resource  Area  staff  is  insufficient  to  meet  the  present  workload. 
Staffing  is  adequate  to  comply  with  the  reworded  Unsuitability 
Criterion  7,  but  it  is  not  adequate  to  comply  with  the  responsi- 
bilities under  Section  106. 

The  BLM  has  provided  the  public  with  dollar  estimates  of  the  value  of 
the  coal  resources  In  the  San  Juan  River  Coal  Region,  but  it  has 
never  provided  the  public  with  dollar  estimates  of  the  value 
of  the  archeological  resources  of  the  region.   The  mining  of  coal 
is  an  irreversible  and  irretrievable  commitment  of  the  mineral 
resource.   The  rewording  of  Criteria  7  means  that  an  irreversible 
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and  irretrievable  commitment  of  the  archeological  resources  is 
being  made  as  well.   This  is  a  commitment  not  only  of  the 
archeological  resources  on  the  coal  lease  areas,  but  those 
on  lands  throughout  the  basin  that  face  distructian  as  a 
conseauence  of  large  scale  development.   Recognition  of  the 
dollar  value  of  these  resources  is  being  ignored  by  the  Federal 
Coal  Management  Program.   This  Federal  approach  is  markedly 
different  from  the  approach  used  in  Japan,  a  nation  that  may 
be  a  maior  market  for  coal  from  the  San  Juan  River  Coal  Region 
(see  attached  excerpt  from  the  American  Scientist). 
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Under    the   Federal    Coal    Management    Program    Schedule,    most    of 
the    Federal    coal    will    be   gone    within    a   generation.      The    end 
of    Federal    coal    will    again    throw    the    mining    economy   of    New 
Mexico    into   depression.       Tourism,    if    allowed    to    be    properly 
developed,    could    be    the    economic    solution    for    this    bleak    future. 
Criterion    7  must   be   returned    to   its   original   wording.      The 
economic   value    of    the    archeological    resources    must    not    be 
irreversibly    and    irretrievably   wasted.       Federal    agencies    must 
continue    to    identify    and    to    nominate    sites    to    the    National 
Register.      At   present    the    National    Register    is    heavily   weighted 
with    sites    representative    of    the    Anglo-European    portion   of 
the   American    past.      The    Indian    sites    that    predominate    on    the 
Federal   Coal  Regions  are    an    equally    important    part   of    the    American 
past.         The    protection    of    the   value    of    these    sites    through    the 
original    wording    of    Unsuitabi lity    Criterion    7    is    good    economics, 
good    business,    good    moralitv,    and    good    public    policy. 

Thank   you   for   this   opportunity    to   comment. 

MEW   MEXICO    ARCHEOLOGICAL    COUNCIL 

cc:    Governor    and   Congressional    Delegation,    State    of    New    Mexico; 
Chairman,    Navajo    Tribe;    Director,    Navajo   Area,    Bureau  of 
Indian   Affairs 


RESPONSES    TO   UHSUITABILITY   SEVIBV  COMMENT  LETTER    2 


Criterion   3  was    create   to    address    the    .p.ci.l   *****    of   human-related 
physical   objects,    auch   as   roads    and  churches.      BLM  recognizes   th. 
lS«D*itatio»   problems    that   occurred  when   this   criterion   was   applied 
U   the   past   and'plans    to   clarify    Implementation   through   guidance   and, 
if  necessary,    amendment  of  the  criterion. 

On  the  ba.L  of   the  UWW    in  Section   Mll.HM   of   the  Surfce 
Hieing  Control    and   Reclamation  Act,    current   nolle,   narrowly   define, 
••church"   a.    being   a   building.      BLH   acknowledge,    that   physical 
locations   other   than   churches   exist   and   are   of   equal    importance   but 
nel.eves    that    auch   places   are   better   addressed    in    th.   »*U*U  «.. 
trade-off   screen   that    is    applied   before   a   lease    is    '»■»•*:*"! 
screen   ,dequ.tel,   accounts    for _.nd   protects    area.  dlo 


adeq 
religious    importanc 
application  of  criterion  3 
"church' 


that  would  not  be  normally  addressed  during  the 
A  definition  and  discussion  of   the   term 
ll" be" included  in  a  land  use  planning  handbook. 


BLH   recognizes    the   religious    and   cultural    Importanc.   of    cultural 
resource        n   the   San   Juan   B.sin    that   may   not   necessarily   be   "..red 
under   the    strict   legal   d.finitlon   of   "church."     These    areas   have   been 
addressed   and   are   adequately   protected   in   th.   planning   Pr°"3»; 
Efforts  to  identify  significant  cultural  areas  "•'»»' 
and  ma,   take  much   time   and   expense.      BLM   is   committed   to    «»»««">« 
cultural  and  religious   area,  of    importance  to  Ml»  Americans. 

Th.   term   "cemetery"  will   be    addressed   and  defined   in   a  handbook   that 
BLH  .ill  prepare  on  the  application  of  unsuit.billty  cr.teria  during 
BLM  believes   that  the  term  should  be 


BLM  will  prepar 
land  use   planning 


the   local  or  tribal  level.      Although 


applied   as   legally   defined   at   the    local   or   tribal   level.      •""-»- 
uch  a  definition  ma,  not  adequately  cover  .11  places   ""tainin 
human   remains,    a   significant   number   of   burials    should   be      dentlfle, 


human 
Locati 


aving  human   remains  may   be   further    identified   through 
planning-related   surveys, ,    the   applylnB   of   criterion  and    the^se   of 

the  multiple   use   trade-off   acreen   before   a   lease    is      ssuad.      BLM 
acknowledges    that    identifying   places   with   human   remaina    is    sometimes 
But,    as    part   of    Ita    planning   process 
traints,    BLM  makes   a   reasonable   effort 


a  difficult   and   slow  process, 
and  within   time   and   fiscal   con 
to   find  and   protect   these   area 


The   issue   of  defining   terms    sue 


"occupied   dwelling"   will  he 
Incorporated  into  the  secretarial  Issue  Document  for  »•  '*^»" 
management  program.      A  coal  land  use  planning  handbook  will  clarify 
definition  problems    related  to  this  criterion. 

The  qualified  surface  owner  consent  requirement  1.   a  mandatory 
provision   of   SMCRA,    implemented   at   «3   CKS   3427.      Creating   a   separate 
un.uitabillty  criterion  would  be  repetitive. 


> 

TJ 
"0 

m 

z 

o 

X 


Archaeological  sites  in  the  San  Juan  Detain  represent  some  of  the  moat 
valuable  cultural  resources  in  the  United  States.   During  the  last 
decade,  BLM  has  established  a  program  to  locate,  evaluate,  and 
protect  the  most  important  sites  and  areas  in  this  region.   BLH 
believes  that  this  program  continues  to  meet  its  legal  obligations 
under  the  National  Historic  Preservation  Act. 

Although  an  objective  of  the  federal  coal  management  program  is  to 
develop  and  use  coal  reserves  to  meet  the  Nation's  energy  and  trade 
needs,  this  program  recognizes  that  other  valuable  resources  that 
might  be  irretrievably  destroyed  during  mining  must  be  adequately 
considered  and  protected.   To  Identify  and  protect  the  most  valuable 
resources  that  might  be  affected  by  coal  mining  in  the  San  Juan 
Basin,  the  federal  coal  planning  process  has  many  safeguards, 
including  the  unsuitabill ty  criteria  process  and  the  multiple  use 
trade-off  screen.   Protective  actions  may  Include  preserving  sites 
in-sltu,  excavating  sites  where  important  scientific  information 
would  be  destroyed  by  mining,  and  working  with  Native  American  groups 
to  identify  areas  that  are  important  for  religious  or  cultural  values. 
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society  (or  American  archaeology 


7  April  1985 

Director  (6W)     (Att.  Michael  0.  Ginlm) 
Bureau  of  Land  Management 
Department  of  the  Interior 
18th  and  C  Streets,  H.W. 
Washington,  D.O.  202W 


Governmental  Aff alJB  Committee 


Rei      Coal  Unsuitablllty  Criteria 


We  appreciate  the  opportunity  to  comment  upon  the  development  of  unaultahllity 
criteria,  as  they  affect  archaeological  and  historical  resources.     We  are  also 
sensitive  to  the  need  for  phased  planning  and  appreciative  of  the  need  to 
consider  cultural  resources  as  appropriate  in  the  four-screen  approach.     In  the 
absence  of  Kell-developed  procedures  for  multiple  resource  trade-offs,  He  are 
cautious  and  concerned  because  it  is  in  this  level  of  planning  that  compliance 
vith  laws  and  regulations  dealing  Kith  cultural  resources  is  to  be  required. 
Therefore,  while  much  of  the  unsuitablllty  analysis  appears  to  be  sensible,  us 
are  not  yet  able  to  evaluate  its  effectivenees  as  part  of  an  overall  approach. 

On  the  face  of  it,  simply  checking  to  see  If  properties  on  the  Rational  Register 
of  Historic  Places  are  included  In  the  federal  lands  being  considered  for  mining 
is  a  useful  first  step,  but  it  cannot  be  a  substitute  for  further  review  in 
compliance  Kith  36  CFR  800  and  the  Rational  Historic  Preservation  Act(eapecially 
Section  106) . 

Because  so  little  intensive  survey  has  been  done,  nationwide,  very  few  of  the 
significant  properties  eligible  for  inclusion  in  the  Rational  Register  of 
Historic  Places  are  actually  included  in  the  list.     Thereforo  checking  the 
register  cannot  substitute  for  intensive  survey  prior  to  application  of  the 
multiple  resources  trade-off  screen.    Appropriate  levels  of  study  sufficient 
to  provide  data  appropriate  to  planning  decisions  should  be  specified,  "Slhg 
the  mechanism  of  Memoranda  of  Agreement  (as  noted  under  Issue  32,  page  kb). 
The  efficacy  of  your  approach  to  criterion  7  will  be  determined  by  how  effective 
is  your  follow-through  at  subsequent  stages  of  planning,   where  there  exists  a 
need  for  BLM  guidance  and  procedural  development  at  the  present  time.    Any 
resolution  of  issues  dealing  with  the  unsuitability  criteria  demands  prompt 
action  in  consultation  with  the  Advisory  Council  on  Historic  Preservation  and 
the  State  Historic  Preservation  Officers  to  insurs  that  sound  mechanisms  are 
put  in  place  to  complete  the  proper  consideration  of  cultural  resources  In  the 

planning   prOCeSS. 

Tour  conclusions  with  regard  to  Criterion  7  (pages  69  and  70)  clearly  rely  on 
the  development  of  further  procedures  upon  which  the  efficacy  of  your  entire 
planning  approach  resta.     We  are  pleased  to  see  your  attention  to  standards  of 
data  adequacy  and  your  Interest  In  achieving  a  nationwide  consensus.    Should 
we  be  able  to  assist  you  in  this  matter,  please  advise  us. 

Sincerely, 


Albert  A.  Dekln,  ._ 

Chair,  Governmental  Affairs  Committee 

(Chair,  Department  of  Anthropology 

State  University  of  Few  York  at  Blnghamton 

Binghamton,  Row  Idrk  13901) 
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RESPONSES  TO  UNSUITABILITY  REVIEW  COMMENT  LETTER  3 

Cultural  resource  standard*  for  aining  were  first  addressed  in  the 
1980  Programmatic  Memorandum  of  Agreement  between  the  Department  of 
the  Interior  and  the  Advisory  Council  on  Historic  Preservation.   This 
agreement  is  being  revised  to  provide  greater  detail  on  standards  for 
inventory  and  mitigation  of  effects  to  sites.   BLM  expects   that  this 
new  agreement  will  be  ready  for  Implementation  in  January  1986. 

Many  areas  being  considered  for  leasing  lack  adequate  resource 
Information.   As  a  particular  area  becomes  more  likely  to  be  leased, 
BLM  will  assess  the  quality  of  existing  information  and  make  a 
decision  in  consultation  with  the  Advisory  Council  on  Historic 
Preservation  and  the  State  Historic  Preservation  Officer  on  what 
steps  are  needed  to  comply  with  the  National  Historic  Preservation 
Act  and  the  Surface  Mining  Control  and  Reclamation  Act.   Applying  the 
unBuitability  criterion  and  the  multiple  use  trade-off  screen  will 
require  more  work  beyond  simply  consulting  published  lists  of 
National  Register  properties.   Additional  inventory  and  research  may 
be  needed  to  identify  and  evaluate  cultural  properties. 
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Advisory 
Council  On 
Historic 
Preservation 


The  Old  Post  Office  Building 

1100  Pennsykania  Avenue.  NW.  #S09 

Washington.  DC  20004 


Mr.  Robert  Burford 

Director 

Bureau  of   Land  Management 

Washington,    DC      20240 

Dear  Mr.    Burford: 

We    appreciate    receiving   Assistant   Director    Sokoioski's    letter   of  March 
28,    1985,    which    transmitted   for    our    review   a    copy   of    the    recently    completed 
report:    "A   Review   of    the   Unsuitability   Criteria    in    Federal   Coal  Leasing." 
We   have    some    comments   on    the   way    the    report    deals   with   Criterion    7,    which 
as   you   know   provides    that    certain    kinds   of    historic    properties   are    to   be 
designated    unsuitable    for   mining. 

As   you   know,    questions   concerning    the    proper    interpretation    of   Section 
522(e)(3)   of    the   Surface  Mining    Control    and   Reclamation   Act,    which 
undergirds   Criterion   7,    are    currently   before    the    court;    accordingly,    it    is 
not    our    intention    to   comment    on    the    proper    interpretation   of    the    statute, 
for    purposes    of    this    discussion   we  will   assume    that,    as   Criterion   7   now 
provides ,    Section    522 (e  )(3)    requires    only    that    publ icly    owned    proper t ies 
included    in    the  National   Register    of   Historic    Places  must    be    designated 
unsuitable    for   mining.      Presumably,    the    Secretary   has    the    discretion    to 
extend    such   designations    to   other    properties    if    he    so   choses.      The  major 
question    concerning   Criterion    7   addressed   in    the    report    is,    should   the 
Secretary    so   extend   designation? 

The    discussion    of    this   question    (Issue    15,    pp.    24-28)   concludes    that    no 
extension    of   Criterion    7   ia   needed,    because    the    land    use    planning    process 
as   a   whole  —   of    which   application    of    the   unsuitability   criteria    is    only   a 
part   —   provides    for    adequate    consideration    of    eligible    but   not    yet    Liated 
historic    properties    on    both    public    and    private    lands.      This   conclusion    is 
based    largely   on    the    fact    that    the    land    use    planning    process    embodies 
compliance   with   our    regulations    (36   CFR    Part   800)    implementing   4    106  of    the 
National   Historic   Preservation   Act.      We   would    tend    to    agree   with    this 
conclusion   were    it   not    for    certain    troubling    comments    in    the    report    about 
the    rights   of    private    surface   owners    to   determine    the    disposition   of 
historic    properties. 

In    the   middle    of    the    second    paragraph    on    page  25,    the    report    says    that    the 
"final   decision   on    the    disposition    of   archeological    and   historical 
materials    from   sites    located   on    privately    owned    land    rests   with    the    surface 
owner,    because   a    property   owner  may  veto    listing...."     This    statement 
appears    to  mix   several    ideas,    some   of    then   accurate,    some   of    then  not. 


First,    it    ia    true    that    a   private    property   owner    has    the    right    to  make    the 
final   decision    about   material    from  sites    located   on    his   or    her    land,    but 
this    right   does   not    spring    from,    or    have    anything    to   do    with,    the   omer'i 
right    to   veto    listing    of   a    site   on    the  National   Register   —  which    we    assume 
is  what    the    report   means  when    it    refers    to  "listing."      It    has    long    been 
both    our    policy    and    Interior's    that   a    private    property    owner    can    dispose    of 
artifacts   and   other  material    excavated   on    hia    or    her    land   as    the    result    of 
a    federal    undertaking,    after    analysis    is    complete,     simply    because    the 
material    is    his    or    her    property,    though   we    believe    that    the   national 
policies   articulated    in    the  National    Historic    Preservation    Act    suggest    that 
Federal    agenciea    should  at    least    encourage   owners    to   donate    such   materials 
to   appropriate    public    repositories.      The   major    distinction    that   must    be 
made,    however,    is    between   material   and    information:    the    former    belongs    to 
the    landowner    as    part    of   his   or    her    land;    the    latter    belongs    to    the    public 
when    it    is   extracted   as    the    result   of   archeological    research    stimulated    by 
compliance   with    federal    historic    preservation   laws. 

Second,    it    is    true    that    as   a   matter    of    right,    unless    the    landowner    is 
constrained    by    some    state   or    Local    statute,    he    or    she    has   authority    over 
the   ultimate    disposition    of   archeological    sites    on    his   or    her    land,    because 
federal    historic    preservation    laws    do   not    constrain    a    private   citizen 
unless    he    or    she    is    Bomehow   assisted    by    the    Federal   government.      The 
private    property    owner    does   not    have    the    right    to   make    the    decision   about 
how  a    property    will    be    treated    in    the   context    of   a    federal,    federally 
licensed,    or    federally    assisted    project,    however;     in    other   words,    he   or    she 
has    the   ultimate    authority  but   not    the    proximate    authority    to   decide    what 
will    happen    to   such   a   site. 

For    example:     if   a    federally    licensed    project    will   destroy    part    of    an 
archeological    aite,    the    federal   government   may  decide,    through    the    process 
of   compliance   with   I    106   of    the  National   Historic    Preservation   Act,    to 
require    that    the    endangered    portion    of    the    aite    be    excavated    by 
archeologists.      The    owner   may    object    to    this,    but    if    he    or    she    seeks    to 
thwart    the   Federal   government    in    carrying    out    its    historic    preservation 
responsibi lit  ies,    we    believe    that    it    is    incumbant    upon    the   government    to 
consider   withdrawing    its    support    from   whatever    project    it    is    that    will 
destroy    the    site    in   question.      Assuming    the   government    requires    the 
archeological    work,    the    resulting    information    becomes    part    of    the    public 
domain,    but    the  materials    found    can    be    returned    to   the    owner.      Once    the 
Federal    activity    is    over,    if    the    landowner   wishes    to   destroy    the    remainder 
of    the    site    in   question,   with  do   Federal   assistance,    there    is   nothing    in 
the   historic    preservation    statutes    to    stop   him  or    her.      Thus    the    private 
landowner    has    the   ultimate   authority    to   dispose    of    the    site,    and   the 
artifacts    it    contains,    but    does   not    have    the    right    to   prevent    the   Federal 
Government    for    ensuring    that    its   actions   are    sensitive    to   the    archeological 
value    of    the    aite. 
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The   distinction    ia    particularly    important    in    view    of    the    problems   we   have 
been    discussing    over    the    Last    year    concerning   Onshore   Oil    and  Gas   Order 
Number    I,    which    as   you  will    recall    from  our    letter    of  March    18,    1985,    is 
apparently   creating   a    situation    in   which   energy   companies   are    paying 
private    Landowners    to   veto   BU*.   efforts    to    identify   and    protect    historic 
properties.      The    distinction    ia   germane    to  what    appears    to   be    the   major 
thrust    of    the    argument    set    forth    in    the    report    with    regard    to   Criterion   7 
—    that    extending    it    to   eligible,    privately    owned    propertiea    in    unnecessary 


because    such    properties   are    adequately    considered    under   I    106.      It    ia 
patently   obvious    that    the   4    106   process    can    be   effective    in    ensuring 
consideration    of   historic    properties   only    if   au.cn    properties   are    identified 
and   taken    into   account    in    the   planning    process.      If    the    discussion    of    the 
private    owner's   rights    cited  above    indicates   an    intention    by    BLM   to   apply 
Che    principle   underlying   Oil    and  Gas   Order   Number    1    to   coal    leasing,    we 
would   have    to   disagree   with   the    proposition    that    S    106    review  will    provide 
adequately    for    consideration    of    historic    properties.       If   BLM   ia   going    to 
place    itself    in    a    position    in  which    private    surface   owners    can    prohibit    it 
trom   carrying    out    its   t    106    responsibilities   at    the    request    of    the 
beneficiaries    of    BLM  entitlements,    it    should    be    obvious    that    *    106   review 
cannot    be    counted   on    to    ensure    that   historic    properties    are    properly 
considered.      Ue    take    this    opportunity    to   reiterate    our    interest    in  working 
with   you   to   resolve    this    issue    once    and    for    all. 

In   addition    Co    the   above   major    concern,    we   have    the    following    observations 
on    the    report. 

The    state    in    the    first    paragraph   on    page  25,    referring    to   "a  1980  Federal 
district    court    interpretation . . . limiting    the   appl icability    of    this 
criterion..."   appears    to   overstate    the    court's    finding.      In    the   February 
26,    1980   decision    that   we   understand    to   be    your    referent,    the    court   merely 
noted    that    "the   Secretary   has    auBpended    this    regulation,    thereby   mooting 
Che    issue."      In    other   words,    the    court    did   not    limit    the    appl icabilicy   of 
the    criterion;    it   merely    recognized    that    because    the    Secretary    had    done    so, 
Chere   was   no    longer    an    issue    before    the   court.      We    do   not    see    that    the 
court's    finding    in   any    way    constrained    Che    Secretary's    discretion    to   extend 
unsuitability   designations    to   eligible    but   not -yet    listed    properties. 
Indeed,    if    the    court    has    so   constrained    the    Secretary's   discretion,   we   do 
not   understand  why    the    report    bothers    to   evaluate    the    Bubstantive    arguments 
for   and   against    exercising   such  discretion.      He   suggest    Chat    this    statement 
either    be    eliminated   or    substantially   rewritten    to    reflecC    the   court's 
finding   accurately. 

On    page   27,    there    is    a   brief   discussion    that    touches    on    the   dispute   aver 
the    legal    status   of    the   Council's    regulations.      The    final    sentence    is 
ungremmatical    and  appears    to  consist    of    two    run-on    fragments.      In   addition, 
in    the    interests   of    currency    you  might    wish    to  note    that    in    response    to    the 
opinions    of    the   Department    of  Justice's   Office   of  Legal   Counsel,    the   Senate 
Energy    and  NaCural    Resources    Committee    and    the    House    Interior    and    Insular 
Affairs    Committee    have    requested    that    neither    the   Council   nor  (MB   take 
action    on    revised    regulations,    and  have    begun   work   on    legislation  making    it 
clear    that    the   Council's   rulemaking   authority   extends    to   both   parts   of   I 
106  and    should    result    in    regulations    emphasizing   a    process    of   consultation. 

Finally,    we    suggest    that    you    consider    that   Criterion    7    should   not    be 
considered  apart    from   the    requirement    of    }    110(a)(2)    of    the  National 
Historic   Preservation   Act,    which    requires    that    agencies    identify    historic 
properties    under    their   jurisdiction   and   nominate    such   properties    to   the 
National    Register.       It    follows    chat,    should    BLM    identify    properties    under 
its   jurisdiction    during    the    land    use    planning    process    that    it    feels    are 
eligible    for    the   Register,    it    should   nominate    them;     if    Chey   are    accepted    by 
the   Register,   Criterion    7  would    Chen   apply    to    them. 


Ue  would    be    please    to   discuss    these    comments,    and    the    report,    with   you   or 
your    representative    at    your    convenience.      Please   contact  Dr.    Thomas  King 
at    786-0505    Co   arrange   a  meeting. 
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Robert   R.   Garvey,    Jr. 
Executive   Director 
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RESPONSES  TO  UNSUITABTLITY  REVIEW  COMMENT  LETTER  A 


Two  distinct  Issues  are  addressed  in  the  following  sentence  excerpted 
from  page  25,  paragraph  3  of  the  Unsuitabillty  Reviev: 

"The  final  decision  on  the  disposition  of  archeologlcal  and 
historic  materials  from  sites  located  on  privately  owned  land 
rests  with  the  surface  owner,  because  a  property  owner  may  veto 
listing  of  an  otherwise  eligible  property." 


This  statement  appears  to  mix  discussion  of  the  right  of  a  private 
property  owner  to  dispose  of  cultural  resource  artifacts  on  his  land 
with  legal  rights  to  veto  the  listing  of  an  eligible  cultural 
property  on  the  National  Register.   Because  this  section  of  the 
review  is  intended  only  to  discuss  the  changes  to  criterion  7's 
language  and  its  effect  on  land  use  planning,  the  sentence  should 
have  said  the  following: 

"The  final  decision  on  listing  in  the  National  Register  of  a 
privately  owned  eligible  cultural  property  rests  with  the 
particular  surface  owner  or  a  majority  of  the  surface  owners. 
Nonetheless,  the  surface  management  agency  must  still  consider 
the  potential  effect  of  coal  leasing  on  privately  eligible 
cultural  properties  as  part  of  the  Section  106  compliance 
process  completed  during  land  use  planning." 

Reference  to  issues  addressing  the  disposition  of  privately  owned 
artifacts  should  have  been  deleted  from  this  section  of  the  review. 

The  federal  district  court  addressed  several  legal  aspects  of  the 
coal  unsuitabillty  criteria  system.  Including  the  legal  basis  for  the 
language  of  criterion  7,  which  at  tbe  time  referenced  privately  and 
publicly  owned  National  Register  listed  or  eligible  properties.  As 
part  of  its  decision,  however,  the  court  noted  that  the  Secretary  of 
the  Interior  had  suspended  the  particular  regulations  addressing  the 
unsuitabillty  of  cultural  properties  for  leasing.  The  court, 
therefore,  did  not  directly  address  the  legal  basis  of  criterion  7" a 
language  and  the  Review  was  incorrect. 

Many  attempts  at  revising  the  Advisory  Council  on  Historic 
Preservation's  (ACHP)  regulations  have  been  made  during  the  past  4 
years,  but  the  1979  version  remains  in  effect.   Given  the  readily 
changing  nature  of  this  set  of  regulations,  the  Department  of  the 
Interior  should  have  deleted  any  reference  to  the  ongoing  discussion 
among  the  ACHP,  Office  of  Management  and  Budget,  the  Department  of 
Justice,  the  Department  of  the  Interior,  and  Congress  over  the  legal 
basis  of  the  provisions  in  36  CFS  800  from  the  Unsuitabillty  Review. 
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ee  response  to  Unsuitabillty  Review  comment  1-7. 


TRAPPER  MINING  INC. 


April  8,  1985 


FEDERAL  EXPRESS 

Director  (640) 
Bureau  of  Land  Management 
Department  of  the  Interior 
18th  &  C  Streets,  N.W. 
Washington,  D.C.    20240 
(Attn:  Michael  0.  Giblin) 

Dear  Sir  or  Madam: 

Trapper  Mining  Inc.  wishes  to  thank  you  for  the  opportunity  to  comment  on 
your  study  of  coal  unsu it abi  I  ity  criteria. 

Trapper  Mine  is  a  surface  area  coal  mine  located  in  northwest  Colorado 
near  Craig,  Colorado.  We  mine  approximately  2.3  million  tons  of  coal  annually 
and  have  nearly  230  full-time  employees. 

Trapper  Mine  is  in  general  agreement  with  most  of  your  conclusions  con- 
tained within  Chapter  III-CONCLUSIONS.  However,  we  do  have  some  comments  spe- 
cific to  the  following  item3.: 

General  Conclusions 


E.   "Establish   uniform   procedures   and   guidelines   for   unsuitabi lity 
application.  .  ." 

We  recommend  that  representatives  from  the  coal  mining  industry  be 
included  to  help  establish  procedures  and  guidelines .  The  industry  has 
been  actively  gathering  baseline  data  and  applying  mitigation  methods  for 
years .  Also,  the  industry  has  an  interest  in  how  the  criteria  are 
applied.   Moreover,  the  process  3hould  go  through  public  review. 

G.  "Utilize  state-of-the-art  methods  and  proven  techniques  for  the  stipu- 
lations outlining  mitigation  procedures.  Untried  mitigation  which  may  or 
may  not  reduce  impacts  should  not  be  used  to  circumvent  the  unsuitability 
criteria  process." 

We  do  not  agree  with  the  restrictive  nature  of  this  conclusion.  Applica- 
tion of  the  above  could  severely  hinder  innovation  of  both  the  SMA  and  a 
federal  or  state  coal  lease  applicant.  Further,  it  is  difficult  to  define 
"proven  technique."  What  is  known  to  work  in  one  instance  may  not  consis- 
tently work  in  similar  situations  elsewhere.  Also,  "proven  techniques" 
will  no  doubt  have  to  be  modified  from  location  to  location.    Further, 


Craig.  Colorado  81626 


Director  (640) ,  Bureau  of  Land  Management 
April  8,  1985,  Page  2 


does  modification  of  a  technique  then  mean  that  the  technique  is  no  longer 
Lf  bo,  what  level  of  modification  would  be  allowed? 
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proven. 

We  therefore  suggest  the  best  professional  judgement  backed-up  by  appro- 
priate reports,  studies,  etc.  be  the  criteria  for  mitigation  approval.  In 
addition,  the  SMA  could  require  follow-up  studies  to  verify  reasonable 
attainmemt    of  mitigation   goals. 

Specific    Findings    and    Conclusions 

K.3.  "As  an  integral  part  of  the  overall  thrust  on  data  adequacy,  BLM 
should  establish  standards  for  the  length  of  time  to  conduct  adequate 
wildlife  inventories.  This  issue  should  be  addressed  further  in  any  pro- 
posed  effort    Co  develop   guidance." 

We  agree  that  an  adequate  data  base  is  necessary  to  evaluate  a  problem 
realistically.  We  also  believe  that  certain  bounds  on  data  gathering  must 
be  placed  in  order  to  keep  the  leasing  evaluation  on  a  reasonable  time 
schedule.  However,  it  should  be  emphasized  that  whatever  is  proposed  must 
be  general.  To  set  specific  time  frames  may  not  be  practical  or  realis- 
tic. For  example,  the  study  of  elk  calving  grounds,  i.e.  location  and 
use,  may  be  variable.  If  important  high  quality  sites  are  known,  several 
years  may  be  required  to  adequately  define  actual  use  and  site  limits. 
However,  one  year  may  be  enough  if  the  site  is  of  poor  quality,  with  lit- 
tle use,  or  if  ample  calving  habitat  exists  off  the  proposed  coal  lease 
tract. 


Criter 


16-Riverine  and  Floodplains. 


We  recommend  that  this  criterion  be  deleted.  Its  definition  does  not 
apply  to  environmental  protection  or  to  historic  resource  protection.  In 
addition,  protection  of  significant  alluvial  valley  floors  (flood  plains) 
and  National  Resource  Waters  are  protected  by  Criterion  18  and  19,  respec- 
tively. Thus  any  significant  floodplains  which  would  be  important  for 
flood  control  should  be  protectd  by  Criterion  18  and  19. 

Further,  if  a  public  safety  problem  were  still  an  issue,  it  can  be 
addressed  from  an  engineering  standpoint  within  a  leasee's  permit 
applicat ion. 


for 


eclating  an  area 


In  any  event,  it  should  not  be  considerd  an  ite 
unsuitable  for  coal  mining. 

Again,  we  wish  to  thank  you  for  the  opportunity  to  comment. 

Best  regards, 

H.  Bruce  Humphries 

Sr .  Environmental  Engineer 

Trapper  Mining  Inc. 
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RESPONSES  TO  UNSUITA8ILITY  REVIEW  COMMENT  LSTTEH  5 


BLH  la  developing  two  handbooks  (land  use  planning  and  competitive 
leasing)  that  will  aid  field  personnel  in  coordinating  data  handling 
and  mitigation  methods.   If  the  Secretary  of  the  Interior  chooses  to 
continue  the  coal  program,  the  public  and  industry  wtll  be  given  mors 
opportunities  to  comment  on  how  the  unsui tabllity  criteria  are  used 
with  the  advent  of  expanded  public  participation  or  public  review 
procedures. 

BLH  does  not  intend  to  Issue  specific  instructions  that  restrict  the 
use  of  new  techniques  for  developing  lease,  stipulations  but  to 
prepare  guidance  to  provide  the  surface  manager  the  opportunity  to 
use  a  range  of  techniques  in  a  mitigation  plan. 


BLK'b  guidance  on  data  bases  will  allow  for 
as  stated  in  the  conxnenter ' s  example. 


ite-apeeif ic  variables 


Criterion  16  addresses  floodplains,  which  are  not  the  same  as  natural 
resource  waters  (criterion  18)  or  alluvial  valley  floors  (criterion 
19).   The  riverine  and  floodplains  criterion  haa  its  basis  In  Section 
522  (a)(3)(D)  of  SHCRA,  which  permits  determining  such  areas  to  be 
unsuitable  for  surface  mining. 
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ROCKY  MOUNTAIN 
ENERGY 


April  8.  1985 


Director  (640) 
Bureau  of  Land  Management 
Department  of  the  Interior 
18th  and  C  Streets  N.W. 
Washington.  DC   20240 

Attention:   Michael  O.  Gtblin 

Dear  Mr.  Giblin: 

Re:   Comments  on  "A  Review  of  the  Unsuitability 
Criteria  in  Federal  Coal  Leasing."  USDI. 
ELM,  March  1985 

Rocky  Mountain  Energy  (RME)  wishes  to  congratulate  you 
on  completion  of  your  review.   Your  report  presents  a  well 
balanced  approach  to  increasing  the  efficiency  of  the 
unsuitability  screen. 

RME  appreciated  the  opportunity  to  participate  in  the 
review  process.   We  look  forward  to  providng  further  input 
during  the  preparation  of  the  proposed  manuals,  data  adequacy 
standards,  and  other  materials  referenced  in  your  report.   We 
believe  that  our  experience  with  the  federal  coal  management 
program  can  be  valuable  in  developing  procedures  for  use  by 
surface  management  agencies,  private  industry,  and  the  public. 

Questions  about  the  amount  and  quality  of  data 
necessary  to  make  unsuitability  decisions  have  created  many 
conflicts  in  the  past.   Even  reasonable,  objective 
professionals  have  disagreed  on  what  data  are  necessary  for 
application  of  a  particular  screen  or  criterion.   RME  believeB 
that  data  adequacy  standards  are  necessary  and  must  provide 
uniform  guidance  to  the  surface  management  agencies.   In  some 
cases,  it  may  be  necessary  to  establish  a  panel  of  experts  to 
provide  further  assistance  in  interpreting  data  adequacy 
I  standards . 

I  The  applicability  of  each  of  the  four  screens  needs  to 

be  clearly  described  in  your  proposed  manuals.   RME  agrees  that 
confusion  exists  concerning  use  of  the  screens  during  land-use 


6-2 
cont 


Director 
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planning.   The  review  document  suggests  that  many  of  the 
problems  with  the  unsuitability  screen  were  due  to  misunder- 
standing the  purpose  of  the  other  screens.   The  multiple-use 
trade-off  screen  appears  to  be  the  most  misunderstood.   To 
eliminate  confusion,  guidance  on  each  screen  should  be  provided 
in  one  document . 

Once  again,  thank  you  for  this  opportunity  to 
participate.   Please  feel  free  to  call  on  us  as  you  continue  to 
work  on  this  important  project. 

Sincerely, 

EIRoy  Taylor  ** 
Project  Environmental 
Specialist 
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RESPONSES  TO  UNSUITABILITY  REVIEW  COMMENT  LETTER  6 


In  consultation  with  other  federal  agencies  and  state  governments, 
BLM  Is  drafting  field-level  guidances  for  land  use  and  competitive 
leasing  procedures.   These  guidances  and  handbooks  will  not  formally 
be  released  until  the  Secretary  of  the  Interior  has  made  a  decision 
on  the  federal  coal  management  program. 

The  suggestion  that  a  panel  of  experts  be  created  to  provide  further 
assistance  in  interpreting  data  adequacy  standards  is  what  the 
science  advisors  assigned  to  the  regional  coal  teamo  will  be  expected 
to  accomplish. 

BLM  is  drafting  field-level  guidance  to  help  eliminate  confusion 
concerning  the  use  and  application  of  the  coal  screens. 
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UTAH     INTERNATIONAL     INC. 


38120 
001 -BLM 
Coal  Leasing 


7  May  1985 


Director  (640) 
Bureau  of  Land  Management 
Department  of  interior 
18th  and  C  Streets,  N.W. 
Washington,  D.  C.  2024Q 
attention:  Michael  0.  Giblin 

Dear  Sirs: 

Thank  you  for  this  opportunity  to  comment  on  the  Federal  coal  management 
program  "Draft  Environmental  Impact  Statement  Supplement"  and  the  "Review  of 
the  Unsuitability  Criteria  in  Federal  Coal  Leasing'.  Utah  International  Inc. 
has  been  involved  in  both  the  leasing  process  and  the  SMCRA  unsuitability 
process  during  the  past  few  years.  We  have  a  keen  interest  in  the  coal 
management  program/  the  unsuitability  criteria  and  the  implementation  of  the 
unsuitability  criteria.  Following  are  our  specific  comments. 

Draft  Environmental  Impact  Statement  Supplement 

Page  188,  Fourth  paragraph.  The  DEIS  states  that  smoke  from  the  burning  of 
cleared  vegetation  would  be  a  major  emission  of  air  pollutants.  Because  the 
burning  of  brush  is  not  a  standard  procedure  except  where  the  native 
vegetation  is  trees  and  heavy  brush,  it  should  be  noted  that  this  will  be  a 
major  emission  only  in  localized  areas  for  very  short  periods  of  time. 

Page  190,  First  paragraph.  It  should  be  noted  that  the  Environmental 
Protection  Agency  is  developing  proposed  standards  for  particulates  less  than 
10  microns  in  diameter. 

Page  207,  Fifth  paragraph.  The  statement  that  "overburden  removal  would  also 
bring  to  the  surface  unfavorable  plant  growth  and  in  some  cases  toxic 
materials"  (sic)  ignores  the  fact  that  surface  mining  regulations  require  that 
toxic-forming  materials  shall  be  adequately  covered  with  non-toxic  material  or 
treated  to  control  the  impact  on  surface  and  groundwater  and  to  minimize 
adverse  effects  on  plant  growth  [3a  CFH  Part  816.102  (f)|.  While  unfavorable 
plant  growth  and  toxic  materials  may  in  fact  be  brought  to  the  surface,  the 
surface  miner  is  required  to  cover  or  treat  these  materials. 

Page  208,  First  sentence.  The  statement  that  "Some  small  localized  areas 
would  require  continued  follow-up  to  ensure  adequate  erosion  control  and 
revegetation"  is  misleading.  Earlier  on  page  207  in  the  third  paragraph  it  is 
suggested  that  monitoring  and  maintenance  programs  are  needed  to  ensure  timely 
and  effective  reclamation.   Is  the  statement  on  page  208  merely  a  restatement? 


UTAH      INTCRNATIONAL     INC. 

Director/  BLM 
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*~*    i-hAh    "fnilow-uD"    will   be   required   on  a  continuous    basis? 

^'Sc^ri^^L  again  so  as  to  remedy  the  situate. 

,i?  «r,f  sentence  The  statement  should  read  •Much_of_the  -Most-  good 
croPla^'in^e  ST«l35g  PCi.  farmland,  ««  occurs  on  alluvial 
valley  floors.1     The  previous  statement  was  false. 

mmmmM€m 

user.  This  section  should  be  changed  to  read: 

SSKs  ssSHs-  J=^"-SrS 

SeratS  these  replacement  supplies  may  be  higher  or  equal  to  their 
current  operating  costs." 

„Q     .ir  raia!i.v  methodology.     Old  emissions   factors  are  used  rather  than 
^olrfScuUt^  ffi  ^.jSSMi  used  in  the  «. 

coal  production  rate  factor. 
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Director,  BLM 
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Page  344,  First  paragraph.  This  paragraph  suggests  that,  because  of  unique 
sets  of  soil  forming  processes,  the  original  soils  would  be  a  requirement  for 
long-term  successful  restoration.  This  suggestion  ignores  the  fact  that 
following  surface  mining  the  unique  combinations  of  contour,  microclimate, 
slope,  position,  soil  texture,  parent  material,  etc.,  have  all  been  altered. 
It  is  therefore  logical  that  the  unique  set  of  factors  contributing  to 
reclamation  success  will  have  been  altered  also.  Furthermore,  this  paragraph 
ignores  the  ecological  observation  that,  commonly  following  major  disturbance, 
e.g.,  sedimentation,  deep  plowing,  etc.,  land  productivity  increases.  We 
suggest  that,  because  the  observations  made  in  this  paragraph  are  false  and 
misleading,  the  paragraph  be  eliminated. 

Page  352,  Second  paragraph.  Neither  Congress  nor  most  state  legislatures  have 
made  it  "the  goal  of  the  regulatory  authorities  ...  to  reestablish  native 
plant  communities  to  the  greatest  degree  possible."  A  more  accurate 
assessment  of  the  mandate  given  most  regulatory  authorities  would  be  to  ensure 
that  the  land  affected  by  mining  is  restored  to  a  condition  capable  of 
supporting  the  uses  which  it  was  capable  prior  to  mining  and  to  establish  a 
diverse,  effective,  and  permanent  vegetative  cover  of  the  same  seasonal 
variety  native  to  the  area  and  capable  of  self -regeneration  and  plant 
succession. 

Page  354,  First  paragraph.  The  second  sentence  should  be  revised  to  read. 

■Irrigation  was  observed  as  an  operating  procedure  only  at  the 
Navajo  and  San  Juan  mines  in  New  Mexico  where  -poworplanfc — oooling- 
water  for  irrigation  is  readily  available." 

Although  water  is  also  used  for  powerplant  cooling,  the  same  water  is  not 
necessarily  used  for  both  cooling  and  irrigation. 

The  last  sentence  in  that  paragraph  is  misleading.  Vegetation  dieback 
following  removal  of  irrigation  is  both  expected  and  planned  for.  The 
author's  suggestion  that  this  is  "significant"  implies  revegetation  failure. 
Failure  of  revegetation  following  removal  of  irrigation  has  not  been  proven. 

Review  of  the  Unsuitability  Criteria  in  Federal  Coal  Leasing 

Page  18  The  report  properly  rejects  the  proposal  that  Criterion  1  should  be 
changed  to  provide  for  buffer  zones  around  Federal  land  systems  protected  by 
the  criterion  (see  pp.  17-18).  While  minor,  a  number  of  statements  regarding 
Utah  International's  Federal  coal  leases  in  the  Alton  Coal  field  and  the 
unsuitability  petition  proceedings  in  1980  should  be  corrected. 


Director,  BLM 
7  Hay  1985 
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JTAH      INTERNATIONAL     INC. 


1.  The  report  indicates  that  Secretary  Andrus'  unsuitability  decision  limits 
surface  mining  in  the  designated  area  of  the  Alton  field  south  and  east  of 
acyce  Canyon  National  Park,  ■while  underground  mining  was  permitted-  in 
that  area.  We  understand  that  the  Secretary's  decision  prohibits  all 
"surface  coal  mining  operations"  in  the  area,  defined  in  Section  701(28) 
of  SHCRA  to  include  "surface  impacts  incident  to  an  underground  coal  mine" 
(30  U.S.C.  S  1291[28)(AJ). 

2.  The  report  states  that  the  Alton  unsuitability  petition  was  "based"  on 
Section  522(e)(3)  of  SHCRA.  Rather  the  Secretary  purported  to  base  his 
decision  entirely  on  the  "fragile  lands"  criterion  of  Section  522(a)(3)(B) 
of  SMCRA. 

3.  The  report's  reference  to  alleged  impacts  of  mining  the  Alton  Coal  Field 
on  Zion  National  Park  and  subsidence  is  inappropriate.  Neither  was  a 
focus  of  the  unsuitability  proceedings.  Zion  is  some  25  miles  from  the 
proposed  Alton  mine.  Also  the  Secretary  concluded  that  there  was  no 
evidence  that  subsidence  was  a  matter  of  concern. 

Page  18  We  agree  with  your  findings  and  conclusions  for  Issue  8  and  wish  to 
emphasize  the  point.  Much  greater  emphasis  on  interagency  consultation  and 
review  of  land  use  issues  is  needed. 

IPage  23  (sixth  paragraph)  We  would  add  to  the  analysis  of  Issue  13  that 
buffer  zones  around  PSD  Class  I  areas  are  strictly  forbidden  by  the  Clean  Air 
Act.  To  discuss  anything  more  on  the  issue  is  superfluous. 

7-2 1  Page  24  Issue  14  is  incomprehensible  as  written. 

Page  31  While  we  support  the  findings  for  Issue  18  to  change  the  words  "most 
critical"  to  "crucial,"  we  are  disappointed  that  our  submitted  comments  were 
not  addressed.  Following  is  our  previously  submitted  comment  on  this  issue. 

"Because  of  inadequate  staffing  and  poorly  defined  designation 
processes  within  most  states,  the  designation  of  threatened  and 
endangered  species  and  species  of  high  state  interest  is  arbitrary 
and  in  most  cases  based  on  stale  data.  For  the  Bureau  to  make 
decisions  about  the  leasing  of  federal  coal  based  on  typical  state 
information  is  not  sound.  Decisions  of  this  importance  should  be 
based  on  pragmatic  first-hand  data." 
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Page  42  While  we  appreciate  the  argument  for  evaluation  of  alluvial  valley 
floors  prior  to  leasing,  we  contend  that  any  leasing  restriction  based  on 
Criterion  19  will  necessarily  be  arbitrary.  We  wish  to  resubmit  foe  the 
record  our  previous  comment  on  this  subject. 


INTERNATIONAL 


Director,  8LM 
7  Kay  1985 

Page  5 


"While  it  is  appropriate  to  exclude  from  leasing  AVFs  that  are 
recognized  to  be  ijnportant  for  agriculture,  this  criterion  should  not 
be  used  to  exclude  AVFs  that  are  not  important  to  agriculture. 
Furthermore,  because  the  impact  of  mining  upon  the  water  systems  that 
supply  AVFs  is  highly  dependent  upon  the  mine  plan  and  mitigation 
measures  employed,  any  leasing  restriction  based  on  this  criterion 
will  necessarily  be  arbitrary.  In  any  case  the  public's  interest  is 
protected  because  the  applicant  for  a  mining  permit  must  show  that 
mining  operations  will  not  materially  damage  the  quantity  or  quality 
of  water  in  surface  or  underground  water  systems  that  supply  AVFs 
before  a  permit  can  be  issued." 
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Thank  you  again  for  this  opportunity  to  comment. 
Sincerely, 

Roger  E.  Nelson 

Manager,  Corporate  Environmental  Quality 

REN: lb 
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RESPONSES  TO  UNSUITABILITY  REVIEW  COHKENT  LETTER  7 


The  Secretary's  discretion  not  to  issue  coal  leases  is  not  restricted 
by  the  provisions  of  the  Clean  Air  Act.   For  a  general  response  on 
air  quality,  see  the  response  to  comment  11-1. 

The  report  narrative  attempted  to  describe  a  format  problem  that  nay 
result  in  one  overlooking  an  exception  to  a  criterion.   That  Is,  the 
last  sentence  of  criterion  5  <43  CFS  3461.1(e)(5))  is  actually  an 
exception  to  the  criterion  itself.   To  correct  the  problem,  this 
sentence  would  have  to  be  moved  to  a  newly  created  subsection 
identified  as  3461.1(e) (5) (3)  Exception.   In  this  way,  the  format  far 
criterion  5  would  be  the  same  as  for  the  other  criteria.   This  change 
does  not  alter  the  intent  of  tbe  criterion. 

The  adequacy  of  wildlife  data — its  quality  and  quantity — is  a  major 
concern  of  BLH  when  trying  to  apply  unsuitability  criteria.   Field 
offices  are  encouraged  to  make  state  wildlife  agency  contacts  early 
in  the  unsuitability  process  to  identify  data  gaps  and  the  quality  of 
existing  wildlife  information. 


Concise  and  clear  standards  and  agreed  upon  definitions  needed  to 
apply  wildlife  criteria  will  be  assembled  as  part  of  a  proposed  coal 
land  use  planning  handbook.   These  procedures  for  applying  wildlife 
unsuitability  criteria  should  provide  a  more  consistent  approach  to 
tbe  level  and  quality  of  data  needed  to  apply  criterion  IS. 

The  commenter's  suggestion  relative  to  statutory  exclusions  la  a 
valid  one  and  will  be  discussed  in  principle  in  the  land  use  planning 
handbook. 
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Western  Regional  Council 


Hay  9,  1985 


Director  {640 ) 

Bureau  of  Land  Manaaement 

18th  and  C  Streets,  N.W. 

Washington,  D.C.  20240 

Attention:  Mike  Giblin 

In  response  to  your  notice  published  in  the  Federal 

Register,  Volume  50,  No.  47,  on  Monday,  March  11,  1985,  at 
page  9721,  the  Western  Regional  Council  submits  the 
following  brief  written  comments  on  A  Review  of  the 
Upsui_.tabi IXty  Criteria  in  Federal,  Coal.  Leasing. 

The  Western  Regional  Council  (WRC )  is  an  organization  of 
the  chief  executive  officers  of  more  than  4  0  companies 
engaged  in  mining,  utility,  financial,  construction, 
transportation,  engineering,  energy  and  other  business 
enterprises  in  the  Western  United  States.   One  of  the 
primary  purposes  of  the  Council  is  to  establish  a  balanced 
viewpoint  between  the  need  for  a  safe  and  clean 
environment  in  which  to  live  and  the  need  for  a  healthy 
and  active  economy  in  our  region. 

Administration  and  management  of  the  federal  coal  leasing 
program  is  of  particular  interest  to  the  WRC  and  its 
member  companies  because  of  the  dominant  ownership  and 
control  of  coal  reserves  in  the  West  by  the  federal 
government  and  due  to  the  diverse  nature  of  WRC  members 
(including  lessees  of  federal  coal;  lessors  and  lessees  of 
private  coal ;  coal  producers ,  transporters  and  consumers ; 
and  companies  and  individuals  impacted  indirectly  as 
coal-generated  power  users). 
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In  one  of  the  "major  findings "  of  the  report ,  the  BLM 
concluded  that  "it  does  not  appear  necessary  to  add  or 
delete  any  criteria".   The  Western  Regional  Council 
strongly  endorses  the  specific  aspect  of  that  finding  that 
it  is  not  necessary  to  add  unsuitability  criteria. 

The  Bureau  uses  the  unsuitability  criteria  during  land  use 
planning  as  a  screen  to  eliminate  lands  that  are  not 
available  for  coal  leasing.   The  20  unsuitability  criteria 
of  the  federal  coal  program  represent  only  one  of  four 
screens  employed  by  surface  management  agencies  during 
land  use  planning. 

The  unsuitability  review  accurately  concludes  that  each  of 
the  "new  criterion"  (including  reclamation,  developability 
and  marketability  of  the  coal  resource ,    riparian  habitat , 
wetlands]  suggested  by  previous  commenters  on  the  agency's 
implementation  of  unsuitability  criteria,  are  already 
addressed  sufficiently  during  the  land  use,  activity 
planning,  or  other  aspects  of  the  program.   All  are 
considered  during  application  of  either  the  "development 
potential"  screen  or  the  "multiple  resource  trade-off" 
screen.   Some  are  considered  or  referenced  in 
consideration  of  other  criteria  during  land -use  planning. 
Some  can  also  be  assessed  during  tract  delineation, 
site-specific  analysis  in  activity  planning,  and/or  during 
the  review  of  the  permit  application .   If  anything,  some 
existing  criteria  could  be  deleted  because  of  their  review 
or  consideration  during  other  stages  of  the  process.   The 
WRC,  therefore,  endorses  the  conclusion  of  the  Review  that 
no  new  criteria  are  necessary  or  appropriate. 

The  unsuitability  review  analyzes  several  aspects  of  data 
adequacy.   The  Western  Regional  Council  recognizes  and 
endorses  the  need  for  adequate  data  to  make  the  important 
decisions  during  the  coal  leasing  and  management 
administrative  process.   Consequently,  we  support  the 
report's  conclusions  and  the  BLM's  efforts  to  provide 
training  for  BLM  personnel  and  clarify  guidelines  for  the 
determination  of  data  adequacy. 

However,  we  are  concerned  that  the  need  and  effort  to 
acquire  adequate  data  not  result  in  unrealistic  data 
adequacy  expectations  or  standards.   Our  concern  focuses 
on  the  failure  of  the  Department  to  distinguish  between 
good  and  best  available  data,  and  the  perfect  type  of  data 
which  anti-development  interests  will  doubtless  insist 
upon.   For  example,  will  those  opposed  to  a  continuation 
of  the  leasing  program  insist  that  such  studies  as 
hydrology,  native  species,  paleontology,  and  archeology  be 
carried  on  and  completed  before  federal  tracts  are  even 
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considered  for  leasing?   While  such  studies  may  begin  (at 
industry  expense )  at  the  EA  or  EIS  stage ,    they  are  not 
refined  and  finalized  until  the  mine  plan  approval  stage 
when  site  specific  mining,  reclamation  and  development 
plans  first  become  available  and  are  submitted  for 
regulatory  approval  or  rejection .   Such  studies  are 
generally  not  available  at  the  land  use  planning  stage. 
To  require  the  perfection  of  such  studies  before  federal 
tracts  are  even  considered  for  leasing  would  cause  an 
unnecessary  demand  on  Department  funds  and  resources  and , 
more  importantly,  be  prepared  in  a  vacuum,  without  regard 
to  an  actual  operating  plan. 

The  industry  therefore  cautions  the  Department  and  its 
staff  to  make  clear,  in  its  guidance,  that  it  is  not  the 
perfect  type  of  data  that  it  seeks  or  requires  prior  to 
the  time  federal  tracts  are  considered  for  leasing,  but 
rather  the  best  obtainable  data  in  the  context  of  the  real 
world . 
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general  discussion  of  data  adequac 
of  the  Review.   The  BLM  report  ace 
where  "data  prove  to  be  inadequate 
for  this  screen  in  the  land  use  pi 
regulations. . .provide  an  opportuni 
collect  the  data  and  apply  the  Cri 
planning."   In  those  cases,  "areas 
activity  planning  'acceptable  for 
rather  than  dropped  as  unsuitable 
concludes  that  B[t]he  policy  is  to 
acceptable  for  further  considerati 
there  is  data  and  analysis  which  w 
land  from  further  cons iderat ion - 
throughout  the  tiered  planning  pro 


data  limitations  in  its 
y  beginning  on  page  43 
urate ly  concludes  that 

to  render  a  decision 

n,  the 
ty  for  the  manager  to 
terion  during  activity 

are  carried  into 
further  consideration' 
The  report  further 

carry  land  as 
on  for  leasing  until 
arrants  dropping  the 
This  policy  applies 
cess. ..." 


However,  there  is  concern  that,  due  to  t 
the  detailed  data  and  analyses  required 
decisions ,  there  is  a  hesitancy  on  the  p 
manager  to  declare  areas  "acceptable  for 
consideration"/  and  a  tendency,  instead, 
a  tract  unsuitable.   WRC  urges  the  BLM, 
guidance,  to  emphasize  and  make  clear  it 
outlined  in  the  Review,  to  carry  areas 
planning  as  "acceptable  for  further  cons 
than  dropping  them  as  unsuitable.   Becau 
planning  process,  this  serves,  in  fact , 
pending  further  study. 

The  WRC  has  long  been  concerned  about  the  concept  and  the 
imposition  of  so-called  "buffer  zones" .  In  several  areas 
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concept  of  "buffer  zones"  and  the  requests  of  previous 
commenters  for  a  broader  application  or  implementation  of 
buffer  zones.   The  WRC  believes  that  the  BLM  accurately 
stated  in  its  "Analysis"  of  issue  13  (Criterion  5)  at  page 
23  of  the  report,  that  buffer  zones  (whether  around  PSD 
Class  I  areas  as  noted  in  that  specific  discussion,  or 
around  any  other  area  for  whatever  purpose)  "ignores.  sj.te 
specific  variables,  ppd  would  be  arbitrarily,  restrictive" 
(emphasis  added). 
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The  Western  Regional  Council  and  its  member  companies 
sincerely  appreciate  this  opportunity  to  provide  comments 
on  A  Review  of  the.  UpsujtabiJ.j-.ty.  Criteria,  in  federal.  .Coal 
Leasing.   Please  contact  us  for  any  further  information, 
clarification  or  comments.   We  request  your  careful 
consideration  of  our  comments  and  concerns . 


Sincerely, 
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John  Hardin,  Chairman 
Coal  ad  hoc  Committee 
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General  guidances  will  be  written  to  address  data  adequacy  issues  and 
concerns,  but  specific  atandarda  will  be  set  by  the  regional  coal 
teams  and  developed  on  a  reglon-by-region  baaia.   Doing  so  will 
provide  the  needed  flexibility  to  respond  to  the  critical 
environmental  and  socioeconomic  issues  in  each  region. 
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Environmental    Policy    Institute 


9  Hay  1985 


Director  (640) 
Bureau  of  Land  Management 
Department  of  the  Interior 
18th  and  C  Streets,  N.W. 
Washington,  DC   20240 

Attention:   Michael  0.  Giblin 

RE:   Comments  to  BLM/Unsuitability  Report  {March  1985) 

Dear  Mr.  Giblin: 

Thank  you  for  the  opportunity  to  review  and  comment  on  BLM' 
proposed  report,  A  Review  of  the  Unsuitabilitv  Criteria  in 
Federal  Coal  Leasj.no,.   EPI  believes  that  the  right  to  set  aside 
fragile  areas  before  any  mining  occurs  is  one  of  the  most 
far-sighted  and  potentially  far-reaching  elements  contained 
within  the  current  package  of  federal  coal  laws.   In  reviewing 
the  legislative  history  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  it  is  clear  that  Congress  intended  for 
citizen  involvement  to  be  more  than  just  a  mere  luxury,  but 
rather  a  necessary  aspect  of  regulating  coal  mining.   While  we 
believe  that  all  of  the  issues  raised  in  the  BLM  report  are 
important  for  consideration,  what  follows  is  our  comments 
regarding  several  specific  issues  of  particular  concern. 


EPI  supports  and  is  encouraged  by  BLM's  assertion  that  the 
"addition  of  a  new  public  participation  section  would  help  assure 
a  consistent  approach  to  public  input  and  help  those  interested 
in  coal  unsuitability  to  understand  when  to  expect  an  opportunity 
to  participate."   EPI  has  called  for  public  participation 
guidelines  for  years.   However,  until  a  set  of  guidelines  are 
drafted  by  BLM,  we  have  no  indication  of  what  BLM's 
interpretation  of  the  public  participation  process  will  be, 
therefore  making  it  impossible  to  judge  the  adequacy  of  such 
guidelines  at  this  time. 

Issue  4 

EPI  generally  supports  initiatives  taken  to  streamline  and 
clarify  the  public  participation  process  when  applying 
unsuitability  criteria.   Existing  regulations  provide  the 
opportunity  for  participation  by  the  public  when  designating 
lands  unsuitable  for  mining,  but  these  regulations  are  worthless 
if  the  public  cannot/does  not  understand  how  to  use  them. 
Revising  the  sequence  of  the  existing  regulations  in  a  more 
US  I)  Sirit-i.  S.E..  Washington.  I>.C-  2U»3  121)2)  544-26fXi 
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logical  presentation  will  serve  to  facilitate  public 
understanding. 

In  their  Findings  and  Conclusions,  BLM  makes  reference  to  a 
handbook.   This  reference  is  vague  and  must  be  clarified  in  the 
Final  EIS.   Does  this  handbook  already  exist?   If  so,  what  is  it 
used  for,  and  who  is  it  currently  being  distributed  to?   Is  this 
an  initiative  currently  in  the  works  by  BLM?   If  so,  what  is  the 
focus  of  the  handbook,  and  when  will  it  be  available  for  public 
comment?  Or,  is  this  merely  a  suggestion  that  BLM  undertake  this 
project  in  the  future? 

Issue  5 

As  stated  in  BLM's  Analysis,  it  is  both  impractical  and 
incorrect  to  combine  the  two  coal  land  use  planning  screens  of 
unsuitability  criteria  and  resource  trade-offs.   EPI  agrees  with 
BLM  that  doing  such  would  only  serve  to  confuse  the  public. 
While  the  multiple  resource  trade-off  screen  allows  for  the 
discretion  of  the  manager  to  determine  whether  other  public  land 
resource  values  are  superior  to  the  value  of  the  coal*  the 
unsuitability  criteria  are  non-discretionary  items  and  must  be 
followed  according  to  the  law.   By  keeping  these  screens  separate 
and  distinct,  it  will  remain  clear  as  to  why  a  parcel  of  land  is 
eliminated  from  further  consideration  for  leasing  in  the  land  use 
planning  process. 

Once  again  BLM  refers  to  a  handbook.   We  suggest  that  the 
intent  of  this  reference  is  clarified  in  the  Final  EIS  and  that 
BLM  answer  that  same  questions  that  EPI  asks  in  Issue  4  above. 

Issue  6 

EPI  agrees  with  the  conclusions  drawn  by  BLM  with  respect  to 
applying  unsuitability  criteria  to  Bplit-estate  lands.   By  not 
applying  the  criteria  to  split-estate  lands,  the  surface  managing 
agency  would  NOT  be  protecting  the  public  interest,  nor  would  it 
be  complying  with  the  law. 

Issue  7 

In  the  case  of  adding  lands  proposed  for  inclusion  in  the 
listed  systems  as  unsuitable,  EPI  agrees  that  Criterion  1  should 
be  revised  as  suggested  or  that  the  exemption  to  Criterion  1 
should  be  revised  as  suggested.   Lands  proposed  for  inclusion  in 
the  Federal  land  preservation  system  MUST  be  afforded  the  same 
protection  as  those  lands  already  included  in  the  listed  system. 
Lands  preserved  under  the  Federal  system  are  preserved  because  of 
some  unique  quality  or  characteristic  that  may  be  threatened  if 
otherwise  unpreserved.   It  is  reasonable  to  assume  that  lands 
proposed  for  inclusion  in  the  Federal  system  have  similar 
qualities  or  characteristics  that  may  warrant  future 
preservation.   If  proposed  lands  are  excluded  from  Criterion  1, 
the  uniqueness  of  the  area  may  be  threatened  if  the  leasing 
process  is  allowed  to  continue  and  an  operator  qualifies  for  a 
surface  mining  permit.   AT  THE  VERY  LEAST,  lands  proposed  for 
inclusion  in  the  Federal  system  should  be  covered  by  Criterion  1 
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until  a  final  determination  has  been  made  on  whether  the  proposed 
area  will  be  included  in  the  Federal  system  or  not. 

EPI  does  not  agree  with  BLM  that  the  multiple  resource 
trade-off  screen  adds  enough  extra  protection  for  proposed  lands. 
In  addition,  we  suggest  that  BLM's  conclusions  are  confusing, 
particularly  when  discussing  whether  or  not  lands  recommended  for 
a  Federal  land  system  will  be  covered  by  Criterion  1.   This  needs 
to  be  clarified. 

Issue  a 

EPI  supports  the  contention  in  Issue  8 — that  Criterion  1 
should  protect  Federal  land  systems  with  the  addition  of  buffer 
zones.   As  BLM  states,  "...not  all  Federal  land  Bystems  contain 
internal  buffers  to  protect  them  from  external  influences." 
Because  areas  or  buffer  zones  around  Federal  lands  serve  to 
protect  the  Federal  lands,  they  too  must  be  protected  from  the 
adverse  impacts  of  raining  if  the  effects  threaten  to  impact  the 
Federal  lands  as  well.   The  only  way  to  adequately  afford  such 
prote   ion  is  to  apply  Criterion  1  to  buffer  zones  around  Federal 
lands. 

There  are  many  indirect  irapactB  of  mining  that  cannot  be 
seen.   Because  of  this,  and  in  cases  where  enforcement  is  lax, 
abuse  has  occurred  which  was  not  supposed  to  have  occurred  under 
the  law.   It  is  for  that  reason  (and  those  mentioned  in  response 
to  Issue  7  above)  that  buffer  zone  protection  must  be  covered  in 
Criterion  1,  so  as  to  ensure  the  ultimate  protection  of  those 
unique  areas. 

Issue  40 

EPI  agrees  that  the  coal  program  is  complicated  and  that 
efforts  to  simplify  the  process  would  facilitate  public 
understanding  and  participation.   This  is  not  to  say,  however, 
that  EPI  supports  a  "watering-down"  of  the  program. 
Simplification  often  translates — in  reality — into  the  weakening 
of  provisions.   Thorough  technical  analyses  are  required  in  order 
to  maintain  the  legitimacy  of  the  program. 

We  encourage  BLM  to  develop  program  guidance  to  clarify 
public  participation  requirements,  but  once  again,  this  reference 
is  vague.   When  will  these  guidelines  be  available  for  public 
comment? 


Issue  41 

EPI  agrees  with  BLM's  policy  to  apply  unsuitability  criteria 
during  land  use  planning.   While  we  see  the  need  to  maintain  the 
policy  of  applying  unsuitability  criteria  at  the  permitting  stage 
as  well,  we  think  BLH  is  mis-guided  in  relying  upon  the 
permitting  stage  as  a  "fall-back"  position.   BLM  states  in  the 
Analysis  of  Issue  41  that  "...if  data  were  inadequate,  the 
manager  has  the  discretion  to  carry  the  lands  forward  as 
acceptable  for  further  consideration  after  describing  in  the  land 
use  plan  the  reasons  why  the  criterion  could  not  be  applied  and 
when  during  activity  planning  (or  mine  permitting...)  the 
information  would  be  generated  and  the  unsuitability  assessment 
completed."   EPI  suggests  that  the  appropriate  data  SHOULD  be 
gathered  prior  to  the  activity  planning  and  permitting  stages, 
and  prior  to  involving  players  with  a  financial  interest  in 
leasing  or  mining  the  area.   By  waiting  until  later  stages  in  the 
leasing/permitting  process,  BLM  has  led  interested  parties  closer 
to  the  possibility  of  leasing  the  land  when  there  is  still  an 
equal  possibility  that  the  land  may  be  deemed  unsuitable  for 
mining.   This  places  an  undue  burden  on  the  interested  parties, 
complicates  a  true  assessment  process,  and  can  be  avoided  by 
acquiring  the  necessary  data  at  the  land  use  planning  stage. 
Proper  land  use  planning  decisions  SHOULD  and  MUST  by  made  prior 
to  land  use.   Once  an  interested  party  invests  time  and  resources 
into  an  area,  objective  decision-making  can  become  polluted. 

We  appreciate  the  opportunity  to  comment  on  this  draft 
report  and  look  forward  to  its  inclusion  in  the  Final  EIS. 


Respectfully, 


HUlcouk^ 


ennifer  L.  March 
Assistant  Director 
Citizens  Mining  Project 
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RESPONSES  TO  UNSUITABILITY  REVIEW  COMMENT  LETTER  9 


Although  the  public  has  ample  opportunities  to  be  fully  involved  in 
land  use  and  activity  planning,  a  section  will  be  added  to  the  rules 
in  3461. 3-Hs)  to  provide  for  public  comment  on  applying 
unsuitability  criteria. 

Revising  the  sequence  of  the  existing  regulations  (see  Issue  4,  pages 
14-15  of  the  Unsuitability  Review)  would  measurably  improve  public 
understanding  and  comprehension  of  the  unsuitability  criteria 
process.   The  aim  of  the  land  use  and  competitive  leasing  handbooks 
being  prepared  by  BLH  would  be  to  provide  field  personnel  with 
procedures  and  direction  in  applying  tbe  four  screens. 

BLM  was  directed  by  the  Court  in  the  Texaco  case  to  delete 
recommended  lands  from  Criterion  1.   Applying  the  multiple  use 
trade-off  screen  during  coal  land  use  planning  would  provide 
protection  to  these  lands.   Regardless  of  which  screen  the  surface 
manager  uses  to  manage  resources,  the  mandatory  provisions  of  the 
Surface  Mining  Control  and  Reclamation  Act  (SHCRA)  would  Inhibit  the 
manager  from  taking  an  action  to  purposely  damage  the  lands  cited  in 
this  example  once  they  are  included  in  the  Federal  land  system,  even 
if,  unlikely  though  it  may  be,  a  coal  lease  has  been  issued.   The 
coal  land  use  planning  handbook  will  clarify  this  Issue  for  field 
personnel. 

As  provided  by  Section  522(e)(3)  of  the  Surface  Mining  Control  and 
Reclamation  Act  (SMCRA) ,  developing  federal  coal  should  not  harm  a 
publicly  owned  park.   BLH  does  not  believe  that  the  addition  of  an 
unsuitability  criterion  would  improve  BLH's  compliance  with  this 
section  of  SMCRA.   A  prevailing  misconception  of  the  coal  program  is 
that  unsuitability  criteria  offer  particular  resources  more 
protection  than  any  other  facet  of  the  coal  program.   This  is  not  the 
case,  because  during  the  land  use  plan  development  so  little  is  known 
about  the  design  of  any  future  mines,  one  cannot  know  for  certain  the 
effect  on  any  adjacent  park  facilities.   BLH  sees  the  solution  to 
this  issue  as  being  one  where  agencies  should  cooperate  in  the 
assessment  of  contiguous  lands  and  resources.   However,  an  option  for 
including  this  criterion  will  be  presented  to  the  Secretary  in  the 
decision  document  an  the  coal  program. 

The  Department  of  the  Interior  does  not  intend  to  weaken  the 
unsuitability  criteria  now  or  in  the  future.   Along  with  the  other 
screens,  these  criteria  perform  an  important  function.   In  the 
guidances  BLH  is  preparing,  the  singular  aim  would  be  to  clarify  and 
explain  the  use  of  the  criteria  and  instruct  personnel  in  how  to 
apply  them.  Doing  so  should  greatly  aid  in  obtaining  more 
consistency  and  thoroughness  and  providing  tbe  rationale  for 
decisions. 

See  response  to  Unsuitability  Review  comment  1-7. 
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ENVIRONMENTAL  DEFENSE  FUND 


1 525  18th  Street  NW 

Washington.  DC  20056 

'2021  587-3500 

Director  (640) 
Bureau  of  Land  Management 
Department  of  the  Interior 
18th  and  C  Streets,  N.W. 
Washington,  D.C.   20240 
(Attention:  Michael  0.  Giblin) 


Unsuitability  Criteria  in 
Federal  Coal  Leasing  and 
Protection  of  Proposed  and 
Candidate  Species 


The  Environmental  Defense  Fund  submits  these  comments  in  response  to  the 
Bureau's  March,  1985  report  entitled  "A  Review  of  the  Unsuitability  Criteria 
in  Federal  Coal  Leasing."  Specifically,  Issue  18  of  that  Report  concerns  the 
question  whether  sensitive  plant  species  should  be  addressed  under  criterion 
15  of  the  unsuitability  criteria.   That  issue,  in  turn,  raises  a  larger 
question  that  the  Bureau  does  not  but  should  address  in  this  report  and 
subsequent  planning  documents.  That  involves  the  protection  of  species  that 
have  either  been  proposed  for  listing  under  the  Endangered  Species  Act  or 
those  that  the  U.S.  Fish  and  Wildlife  Service  has  identified  as  "candidates" 
for  listing  under  that  Act.  Unfortunately,  the  unsuitability  criteria  do  not 
include  consideration  of  these  species  and  therefore  they  are  inconsistent 
with  the  Bureau's  own  policy  toward  protecting  such  species  as  set  forth  in 
its  19B5  Annual  Work  Plan  and  its  Proposed  Guidance  for  Resource  Management 
Planning.   For  the  reasons  more  fully  set  forth  below,  we  urge  the  Bureau  to 
revise  the  unsuitability  criteria  so  that  they  provide  adequate  protection  to 
proposed  and  candidate  species,  as  required  by  the  Endangered  Species  Act. 


16  U.S.C.  Sec.  1533,  requires 
ne  whether  species  of  wildlife 


Section  4  of  the  Endangered  Species  Act, 

the  U.S.  Fish  and  Wildlife  Service  to  deten 

and  plants  are  endangered  or  threatened  on  the  basis  of  the  best  available 

scientific  and  commercial  data.   For  many  years,  the  U.S.  Fish 

ional  Headquarters   and  Wildlife  Service  has  been  gathering  data  on  species  of 

plants,  vertebrates,  and  invertebrates  that  appear  to  warrant 
consideration  for  addition  to  the  list  of  endangered  and 
threatened  wildlife.   This  information  has  been  and  is  summarized 
by  the  Service  in  its  periodic  Notices  of  Review  published  in  the 
Federal  Register.   (See  Review  of  Plant  Taxa  for  Listing  as 
Endangered  or  Threatened  Species,  Dec.  15,  1980  45  Fed.   Reg. 
82479,  Nov.   28,  1983,  48  Fed.  Reg.  53640;  Review  of 
Vertebrate  Taxa  for  Listing  as  Endangered  and  Threatened  Species, 


444  Park  .Avenue  South 
New  York.  NY  10016 
■.212)  &S6-4I91 

I  405  Arapahoe  Avenue 
Boulder.  CO  80502 
1505)440-4901 


2606  Dwiphl  Wav 

ikrkelev.CA94704 

1415)548-8906 

U  South  l2thSireet 
Richmond.  VA  23219 
.804)  780-1297 


Dec.  30,  1982,  47  Fed.  Reg.  58454;  and  Review  of  Invertebrate  Taxa  for 
listing  as  Endangered  or  Threatened  Species,  May  22,  1984,  49  Fed.  Reg. 
21664. )  Depending  on  the  amount  of  information  available,  each  species  under 
consideration  for  possible  listing  has  been  assigned  to  one  of  several 
categories  in  such  notices.   Collectively  these  species  are  often  referred  to 
as  "candidate"  species,  and  of  the  candidate  species,  those  assigned  to 
"Category  I"  or  "Category  II"  should  be  considered  by  BLM  during  its  review  of 
federal  coal  leasing  applications. 


Category  I  species  are  those  for  which  the  Fish  and  Wildlife  Service  has 
formally  determined  that  information  currently  available  to  it  warrants  a 
proposal  to  list  the  species  as  threatened  or  endangered.   The  1982  amendments 
to  the  Endangered  Species  Act  were  designed  to  bring  about  a  speedy,  but 
orderly,  listing  of  such  species.   Since  the  backlog  of  identified  Category  I 
species  exceeds  the  current  capacity  of  the  Service  for  handling  listing 
proposals,  it  is  likely  that  proposed  listings  and  final  decisions  on  the 
status  of  all  Category  I  species  will  take  many  more  years.   In  the  meantime, 
the  Act  directs  an  annual  re— evaluation  of  such  species  to  deternine  if  they 
still  warrant  proposal  for  listing.   As  a  result.  Category  I  candidate  species 
present  a  special  opportunity  for  BLM.   Affirmative  conservation  measures 
aimed  at  enhancing  the  biological  status  of  these  species  may  make  actual 
listing  unnecessary — and  thus  the  very  stringent  strictures  of  the  Endangered 
Species  Act  avoidable — despite  the  fact  that  currently  such  species  have  been 
determined  to  warrant  future  listing  proposals.   On  the  other  hand,  the 
Bureau's  failure  to  protect  these  species  could  accelerate  their  listing  under 
the  Endangered  Species  Act. 

Category  II  species  are  those  for  which  the  Service  believes,  on  the 
basis  of  information  currently  available  to  it,  that  a  future  listing  proposal 
is  likely  to  be  warranted.   Additional  information,  however,  is  still  needed 
before  a  decision  whether  to  propose  for  listing  can  be  made.   Thus,  these 
species  also  deserve  special  management  consideration,  although  the  nature  of 
that  management  is  likely  to  be  different  from  that  for  Category  I  species. 
Specifically,  for  Category  II  species,  actions  aimed  at  ascertaining  and 
monitoring  species  distribution,  abundance,  habitat  needs,  and  response  to 
various  management  activities  may  shed  light  on  the  question  whether  listing 
is  in  fact  necessary  or  whether  it  can  be  avoided  through  positive  management 
efforts. 

Section  2(c)  of  the  Endangered  Species  Act  requires  all  federal  agencies 
to  utilize  their  authorities  in  furtherance  of  the  purposes  of  the  Act.   16 
U.S.C.  Sec.   1531(c).   Hence,  where  a  species  has  been  formally  determined  to 
warrant  proposal  for  listing  under  the  criteria  of  the  ESA,  and  a  federal 
agency's  actions  may  adversely  affect  such  species,  that  agency  is  obliged  to 
give  very  close  scrutiny  to  those  actions  and  modify  them  so  as  to  avoid 
further  jeopardy  to  the  species.   In  recognition  of  the  obligations  federal 
agencies  have  toward  proposed  and  candidate  species,  the  Bureau  recently 
adopted  a  1985  annual  work  plan  that  treats  proposed  and  candidate  species  as 
"special  status"  species  and  establishes  certain  protections  for  such  "special 
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status"  species.   Specifically,  that  policy  directs  all  Bureau  offices  "to 
ensure  the  long  tern  survival  of  [special  status]  species  in  their  natural 
state  by  removing  existing  threats  and  improving  habitat  consistent  with 
recovery  needs."  This  "special  status"  species  policy  has  been  incorporated 
into  the  Bureau's  draft  guidance  for  the  preparation  of  resource  management 
plans.  (43  CFH  Part  1600,  1621) 

Despite  the  importance  of  protecting  such  "special  status"  species  under 
these  directives,  however,  the  Bureau's  unsuitabiiity  criteria  do  not 
adequately  extend  protection  to  proposed  and  candidate  species.   Criteria  9 
and  10  only  refer  to  federally  and  state  listed  species,  respectively,  and 
criterion  15  only  includes  essential  habitat  for  "fish  and  wildlife  species  of 
high  interest  to  the  state."  Although  criteria  10  and  15  nay  include  certain 
of  the  proposed  and  candidate  species,  it  is  clear  that  these  criteria  by 
themselves  do  not  ensure  consideration  of  all  such  species.   Indeed,  the 
Bureau  in  its  evaluation  of  criterion  15  under  Issue  18  rejected  the 
recommendation  that  sensitive  plant  species  be  included  under  criterion  15 
because  such  species  would  receive  consideration  under  criterion  20  or  during 
application  of  the  multiple  resource  trade-off  screen.   However,  it  is 
unlikely  that  proposed  and  candidate  species  would  receive  adequate 
consideration  under  the  multiple  resource  trade-off  screen.   Moreover,  it  is 
highly  unlikely  that  any  state  would  adopt  its  own  unsuitabiiity  criteria  for 
protection  of  candidate  and  proposed  species  pursuant  to  criterion  20.  Indeed. 
as  the  Bureau  indicated  in  its  discussion  of  Issue  29  of  the  Report,  no  state 
has  ever  adopted  its  own  unsuitabiiity  criteria.   Rather,  states  concerned 
about  the  rarity  of  a  particular  species  would  likely  list  that  species  under 
their  state  act,  if  they  had  not  already  done  so,  and  thereby  extend 
protection  to  that  species  under  criterion  10  of  the  unsuitabiiity  criteria. 
The  same  opportunity  with  respect  to  rare  plant  species  does  not  exist, 
however,  because  most  states  have  not  yet  established  laws  that  authorize  an 
agency  to  list  and  protect  rare  plant  species. 

Accordingly,  we  suggest  that  the  unsuitabiiity  criteria  be 
revised  to  extend  protection  to  those  species  that  are  currently  proposed  for 
listing  under  the  Endangered  Species  Act  and  those  that  have  been  identified 
as  category  1  or  category  2  candidate  species.  To  that  end,  criterion  9  should 
be  revised  to  read: 

"Federally  designated  or  proposed  critical  habitat  or 
essential  habitat  for  listed  or  proposed  or  candidate 
plant  and  animal  species." 

Clearly,  if  BIH  were  to  seriously  consider  such  species  at  an  early  stage  in 
environmental  planning,  BIW  would  significantly  reduce  the  potential  for 
conflict  and  the  costs  of  mitigation  that  may  arise  when  such  species  are 
listed  under  the  Endangered  Species  Act. 

Thank  you  for  your  consideration  of  these  comments.   We  respectfully 
request  that  you  keep  us  advised  of  the  development  of  the  unsuitabiiity 


criteria  for  federal  coal  leasing,  and  provide  us  with  the  relevant 
materials  that  will  follow  this  report  (i.e.,  standards  for  data  adequacy  and 
guidelines  of  land  use  planning,  coal  prograa  land  use  planning  handbook, 
supplemental  coal  program  guidance,  etc.). 

Respectfully  submitted, 


\4  m^  x    \LW*k*^  .  i  _. 


Bruce  S.  Manheim, 
Wildlife  Program 
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RESPONSES  TO  UNSUITABILITY  REVIEW  COMMENT  LETTEE  10 


The  contnanter  has  proposed  changes  to  unsuitability  criterion  9  to 
include  proposed  and  candidate  species.   The  Endangered  Species  Act 
requires  that  BLK  confer  with  the  Fish  and  Wildlife  Service  on  any 
action  likely  (II  to  Jeopardize  the  existence  of  any  species  proposed 
for  listing  or  (2)  to  destroy  or  adversely  change  any  critical 
habitat  proposed  for  designation.   This  proposed  change  will  be 
included  in  a  package  of  decision  items  prepared  for  the  Secretary  of 
the  Interior  after  this  final  supplemental  BIS  is  published. 
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Mr.    Robert   F.    Burford 

Director 

Bureau  of   Land   Management 

U.    S.   Department   of   the    Interior 

Main   Interior   Building 

Washington,    D.    C.    20240 

Dear  Mr.    Burford: 

In  accordance  with  our   responsibilities   under   the   National 
Environmental    Policy  Act    (NEPA)   and   Section    309   of    the   Clean  Mr 
Act      the   Environmental   Protection  Agency    (EPA)    has    reviewed    the 
Draft   Environmental   Impact   Statement   Supplement    (DEISS)    issued 
by   the   Bureau   of   Land   Management    (BLM)    In  February   1985   for   Che 
Federal   Coal  Management    Program.      We   have   also   reviewed   four 
additional   BLM  documents   closely   related    to   this   DEISS.      These   are: 
1)    Production   Forecast   Technical   Report,   an  updated   appendix  to   Chapter 
3-    2)      A  Review  of    the   Unsuitabtli ty  Criteria   in  Federal   Coal   ^"lug 
issued   in  March   1985  as   Appendix  I   to   Che   DEISS;      3)    proposed   Rulemaking 
on  Competitive   Leasing   and   Environment,    an  «e«dw«   IWJ.«B«tlng  *""*„,„ 
mendacious   of    the   Office   of   Technology  Assessment   which   ■"«"*   »^""l!r 
by  notice  in  Che  Federal    Register  and   is  analyzed  In  the  DEI*,  as  a  part 
of   the   proposed   action;    and   4)   BLM's   Guide   to   Federal  Coal   Property 
Appraisal,    prepared   In   response   to   the   Llnnowes   Report.      Our   comments   are 
highlighted   below  with   detailed   comments   enclosed. 

This  programmatic  EIS  discusses  generically  the  environmental  Impacts 
associated  with   leasing  and   surface   mining  activities        We   JelleW  ttat 
the   DEISS   adequately   identifies   and   discusses    Che  key   Impacts   associaced 
wich   Che   proposed   program.      However,    since   this   programmatic  d»=u»e"t 
can   only  assess    the   broad,    program   level   impacts,    the    relationship  between 
this    document   and   assessments   tiered   from  it   which  will   assess   sice 
specific   leasing   proposals    Is  very   ImporCant.      We   are   concerned   that   the 
DEISS   does  notlully   establish   this   linkage   or   assess    the    important   role 
which   related  program  Initiatives   play   in  making   the   proposed   P«>fa» 
environmentally  acceptable.     These  concerns  should  be  addressed  in  the 
FEISS. 


The  DEISS  identifies   In  Table  1-6  a  number  of    l"-°8'-'u»)1""1"1"° 
which      if    fully   implemented,    should   result   in   Improved   anal ysis    o the 
ImPact/LociatedVh  leasin, J«E2S  *  £% 'J   Horn  "of 
resource^nagerncTaLTRMPs,  ££"£=.  coal   activity  f.hnlng 
improved  interagency  ^rnin-t*. •  ~g~*-?**£*3     °he        In     a temenc 
RHP  requlremencs  and  improve   the   planning  daca  base,   and  the 

££^?££J?£"~~^^^   comprehensively 
analyze   their   relationship. 

In  light  of    the  pivotal  role   that  the  Cnsuitabillcy  Criteria  play 
in  ensuring  that  environmen tal  impacts  are  co     1  d  t  „!» 

2ES  .iX'TSSffi.  stj:  2522S.  — 

of  all  of  the  elemenca  of   the  program. 

relationship   and   appicatlon  of    these   ■«'«™UMoUablllty  Eevl(iW  „as 
approach   to   be   effective.      Our  «'"  ld   b(J   Drepared   and  would 

dlscusrker-ourcelonsllerauonslor "wnlTthe    infusion   of    specific 
new   unsultabilicy   criteria  was   not    recommended. 

EPA  has    rated   this   DEISS  EC-2   W--""-"'^^"^""'^"1/" 
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EPA  welcomes  the  opportunity  for  continued  interagency  coordination 
with  BLM  to  ensure  that  our  concerns  are  addressed  in  the  Final  EIS  and 
chat  the  Federal  Coal  Management  Program  is  implemented  in  a  manner  that 
Is  fully  responsive  to  the  National  Environmental  Policy  Act  and  other 
applicable  environmental  statutes.   We  are  pleased  to  provide  the  enclosed 
comments  and  to  participate  in  this  review.   If  your  staff  has  any  questions 
regarding  our  comments,  please  have  them  contact  Yvonne  Weber  of  my  staff 
at  475-8797. 


Sincerely, 


iWirS:  £>tte<.far. 


Vi^Allan   Hirsch 
$      Director 

Office   of    Federal    Activities 


The  U.  S.  Environmental  Protection  Agency's  (EPA)  Detailed  Comments 
on  The  Bureau  of  Land  HanagemanL ' a  (BLM)  Draft  Environmental  Impact 
Statement    Supplement    (DEISS)    for    the   Federal   Coal   Management   Program 

General    Comments 


The   DEISS  discusses  generic   environmental    impacts   associated   with   coal 
surface   mining.      We   agree    that   site-specific   impacts,    their   magnitude   and 
proper  mitigation  measures    related    to  water  quality,   air   quality,   solid/ 
hazardous   waste,    and   noise   are    best   considered   through  environmental   analysis 
at    the   activity   planning   level.      It    is   unclear,   however,   whether    the    existing 
regional   EISs   are   considered   adequate   or  whether  new  or   supplemental   documents 
will   be    prepared.       In   either   case  we   believe    that   the   existing   regional    EISs 
should   be   reviewed   to   ensure    that    their   analysis   of   site   specific    impacts    is 
adequate. 

We    believe    that   emphasis   placed   on   the   role   of    the   respective   BLM 
Resource   Management    Plans    (RMP)    in   the   activity   planning   process   is 
appropriate.      We   are   hopeful,   however,    that   the   supplemental   guidance 
currently   being   prepared   by   BLM  will   lead   to   improvements   In   the   data 
base    for   these    plans, 

EPA  Is   appreciative   of    the    intent   of   BLM  to   reinstate   the    threshold 
concept   whereby  defined   levels    of    resource  use,    production   or   development 
are   established   as   maximum  or  minimum  constraints    in   the    resource  management 
plan.      Reinstatement   and   refinement    of    the    threshold   concept   will   help   ensure 
that    the   cumulative    Impacts   of   development   activities   are   considered    in   pre- 
leasing   decisions.      Similarly,    we    feel    that    the    rechartering   of    the    Regional 
Coal    Teams   will   lead    to    Improved   decisionmaking. 

The   discussion   of    the   Federal   Land   Policy  and   Management    Act   on   page   41 
and   42  should   reflect    the    fact   that   Title   II  also   requires    "compliance 
with   applicable   pollution  control   laws,    including   State   and   Federal   air, 
water,   noise,   and   other   pollution   standards   or   implementation   plana." 

The   discussion  on   page    71   of    public   notice   and   the   opportunity   to 
participate   In   resource  management   plan  preparation  should  be   expanded    to 
Include  the  scoping  process   prior  to  review  of  the  proposed  planning  criteria 
which   is    followed   by   review  of   draft   alternatives. 

Air    Quality 

We  agree  that  detailed  air  quality  analyses  are  more  appropriately 
made  at  the  regional  level  of  analysis.   However,  we  suggest  that  a  discussion 
be  included  in  the  final  Supplement  and  in  the  program  specific  guidance  that 
elaborates  on  when  and  how  these  detailed  air  quality  analyses  will  be  performed. 
Including  the  techniques  proposed  to  be  followed. 
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EPA  also   recommends    that    the    final    Supplement    Include   a  description 
of   control   measures    that   would   be   applicable   at   each   coal   mining   region. 
Including   estimated    control   efficiencies    for   fugitive   dust    control.    (State 
regulations    often   require   such   controls.)      Although   some   erosion   control 
surface   reclamation  measures    are   presented   in  Appendix   5,    further  measures    to 
preserve   air   quality   are    available  such  as   watering  haul   roads,   covering   stock- 
piles  and  wetting   material    in  open-bed    railroad    cars. 

Additionally   we   suggest   that    the    following   minor  air-related 
additions   or   corrections   be  made    in   the    final   document : 

o      The   magnitude    of   expected   impacts   of    the   blasting   emissions    listed   and 
mentioned    on   page    187   should   be  described   in  greater  detail    in   the    final 
supplement.      Often   these   emissions   can   contribute  significant   levelB   of 
particulates    to   the   air. 

o      In   Table   4-9  on  page    189,    the  words   "Oxidant    (ozone)*"   should   be   re- 
placed with   "Ozone".      The  hydrocarbon  standard  was   revoked   by   EPA  in   48   FR  628, 
Jan.    5,    1983,    and   should   be   deleted   from  the   table.      The    9   footnote   should 

be    deleted. 


Prevention  of 

iQttom   of   page   189. 


significant   deterioration    (PSD)    is  discussed   at    the 
_;.      It   would  be   helpful   if    this    section  were   cross- 
referenced    to    the   discussion  of    proposed    PSD   regulations    found   on  page   45. 

o      On   page   45,    it   appears    the  word    "not"   was   omitted   from   the    first 
sentence   of    the    fourth  paragraph.      The    sentence   might  better   read,    "To 
obtain   a   permit    for   a  facility   in  a  nondegradation   area,   a  special   pre- 
construction  review  must   show  that    the   facility  will  not   pollute    the   air 
in  excess    of   BAAQS   or    PSD  standards   mare   than   once   per   year   in  any   air 
quality   control   region." 

On  page  279  in  the  Air  Resources  Section,  reference  Is  made  to  "21,000 
more  tons  per  year  in  the  Fort  Union  Region."  In  accordance  with  Table  5-1 
on  page  275,  we  believe  that  this  should  be  replaced  with  "70,000  more  tons 
per   year   in   the    Powder   River   Region." 

Water   Quality 

Minimization   of    Impacts   on  water   resources    Is   highly  dependent   on   strict 
enforcement   of   effluent    limitations    (through  permits)   and  state  water  quality 
standards   by   permitting   authorities.      The   statement   on  page   46  that   the      Clean 
Water   Act   permit   system  applies   only   during  active   mining"   is   not   correct. 
While   EPA's    specific   effluent   guidelines   for   coal   mining   are  applicable 
until   release   of   the   bond   under   the   Surface   Mining   Control   and   Reclamation 
Act    (SMCRA),    any   subsequent   discharge    that  may  occur  would   also    require   a 
permit.      Effluent    levels   for   post^nining   permits   are   established   on  a    case-by- 
case    basis,    rather   than   through   standardized   guidelines. 


On   page    46,    the   description  of    the   effluent    Uf ""°"°   '"""^uld 
under    IS,  programs    for  water   discharged   as   .result    of   coal   mln   ng   ^ould 
read   the    "same   as''   rather   "similar    to"    those   adopted    by  EPA.      Als«   «•  P»g^» 
we   suggest    that   the    discussion    recognize   the   need   to   comply   with  State  water 
quality   standards   as   well  as   permit  limitations. 

The  underground   disposal   of   mine  wastes   via  a   structure   that   i»    °«P« 
than  It   is   wide    could   constitute   disposal    into   an   underground   injection  well . 
„n  erground   Injection  wells    are   regulated   under    "J"*****?   £  far" 

UK.   regulation    .  wastes   into   abandoned   mine  workings   be 

inve^eot  ?h-£°P'i-  -«  «  ™  <™  -*"*'•     *>  ^  *  '"'" 
to  provide  you  with  further  details  on  this  program. 

Noise    Impacts 

„e    suggest    that    the   « -»"*»f^»f J-Jf XS£E£ »  -£2"£l 

^^ro^fare^ftlgrtr^a^^r^^rtivfL'haullrui   transportation  noise, 
feasible   mitigation   measures    to   reduce   noise   impacts    could   include. 
„      requiring  mine  operators    to   route   haul   trucks   over   roads    that  will 

o  SSS^LS'SST—  -"«« *-  —  —° "  "* 

o      requiring".^  operators    to   properly  maintain  all   equipment    to   ensure 

o     ensurlng'tbat  no  VternafcoZstion  engine  used  in  the  mining  operation 
or  coal  hauling  shall  be  operated  without  a  properly  operating  muffler 
of    a   type   recommended   by   the  manufacturer. 

ft,  addition   to   transportation   noise      ^.^  **^t ^T   """ 
SSS  -ntronec  S&ZZXZ&SSl.   SSSL. 

(no   night   time    blasting),    and    regulations. 

Reclamation  Effectiveness 

Since  reclamation  operations  are  a  major  factor  In  <***£*  £ 
adverse   impacts    of   surface   gWUUj.  J^-^   ^ntcr   on-goln, 
(pages    337-355)   more   "117°  locations.      Much   of    the   appendix  Is   a 

^rin^rVUcT^":   anTof    reclamation   research,    some   of    it 
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several   years   old,    and   should    be   updated.      Additionally,    several    contra- 
dictory  statements    appear   in   the   text   on   Page   349.      For   example,    the    appendix 
states    that   specific    long-term   results   of.    reclamation   cannot    be    predicted   with 
certainty,    but    then   reports    that    land    productivity   can   eventually  be    returned 
to    nearly  original    levels    for    soil    of    a   given   character. 

Finally,    the   summary   states    that   a   strong   compliance   program  with   an 
effective   monitoring   and    maintenance    program  is   needed    to   ensure   that    rec- 
lamation   measures    are    applied    in    a    timely    and    effective    manner.       We    suggest 
that   a   discussion  of    the    status   of    any   planned    or   existing    compliance   program 
be    included. 

L'r.suitability   Criteria 

The    following  specific    comments    are    arranged   according   to    the   issue 
being   addressed. 

Issue    No.   13   (Air   Quality) 

EPA   generally  agrees   with   the    analysis   provided   of    this   issue. 
However,    to   provide   added    protection   for    PSD  Class    I  air  quality  areas, 
we    offer   for  your   consideration    the   possibility  of    incorporating    the 
following   EPA  policy   (or   similar   one)   as   part   of   the    Federal    land  manager's 
responsibility    to   manage    for    Prevention   of    Significant   Deterioration   (PSD) 
in   Class    1   air  quality   areas. 


Section   165(d)   of    the   Clean  Air   Act    require: 
manager   and   the   Federal   official    charged   with   dire 
management    of    any   lands   within   a  Class    1   area    that 
emissions    from  a   proposed    major    facility   shall   be 
facility's    permit   application.      It    is   EPA  policy   t 
for   any  major   facility  which  will   be   located   withi 
a   Class    I   area.      With   respect    to    coal   mining,    "maj 
facility  with   after-control   emissions   greater   than 
per  year   of   any   air   pollutant    regulated   under   the 
PSD  Class   I   area   Federal   land   managers    are   consult 
planning   stage,    the    Intent   of    Section   165(d)  will 


that   tb-    Federal    land 
ct    responsibility    for 

may   be   affected    by 
notified   of    the 

provide    that    notice 
60   mllea    (100  km)    of 
or    facility"      means    a 
or   equal   to   250   tons 
Clean  Air  Act.      If    the 
at    the   coal   program 
satisfied. 


Issue   No.    20   (Municipal  Watersheds) 

We   agree    that   additional   guidance   is   needed  on    this    issue,    especially 
in   terms   of   how  to   define   ground-water   basins   which   supply   specific  wells. 
Some   states   have   already   mapped   these   areas.      EPA's   Office   of    Ground-Water 
Protection   is   currently  developing  guidelines    for  classifying   ground   water 
for   EPA  actions.      These   guidelines   will   be   available    for   public   comment 
this    November,   and  will   likely   addresss   watershed-type    issues.      The 
guidelines   should   prove   useful   for  evaluation   at   both   the   coal    leasing 
and   mine   permitting   stages. 


Issue   No.    23   (Riparian  Habitat) 

The   analysis   of    this    issue    acknowledges   the    importance   and  unique- 
ness   of    vegetative    riparian  habitat,    especially   in  western   coal   states. 
Often   this   habitat   Is   a   narrow  band   of    vegetation   on   both   or  only  one   bank 
of    the   water   source.      Little   or   no    vegetation   is    likely   to   exist   as    produc- 
tive wildlife   habitat    beyond    the    riparian  habitat.      We   believe    that    inclusion 
of   more   definitive    protection    for   riparian  areas   in   Criterion   16   (or    In    the 
Criteria   14,    15  and    16)   would  promote   the   protection   of    this  vital    resource 
in  western  coal  states. 

Issue    No.    24  -   (Wetlands) 

Wetlands    in  western   coal   states   are   a  unique   and   important    resource. 
An   individual   wetland   area   can  serve   as   a   crucial  habitat    for    fish  and 
Wildlife,    a   significant   ground  water   recharge    source,    provide   flood  pro- 
tection and  serve    important   water   quality   functions. 

The    formal   Inclusion  of    particular   language   associated  with  wetlands 
as   an  unsuitability  criterion  under   43   CFR  3461.1   would   further    refine 
existing   Department   of    the    Interior   policy   and   provide   for   protection   of 
wetlands   at    the   land-use   planning   level.      We    therefore   support   adoption   of 
a  new   unsuitability   criterion  specific   to  wetlands. 

Issue   Ho.    25   -   (Sole-Source) 

The   potential    for    loss   of    Important   ground  waters    and   sole-source  water 
supplies   makes    it   imperative    that    sole-source  water   supplies    be   identified 
and    protected   during   the    land-use    planning   stage   of    act ivity   planning . 
Identification  and   protective  measures   should   be    included   under  Criterion   17. 

In  the  discussion,   we  suggest  that   the    term  "sole-Bource"   be  used 
only   when   discussing   specific   aquifers    included   in   the   Sole   Source 
Aquifer   Program  under   the   Safe    Drinking  Water   Act.      Your    discussion   of 
aquifers    includes    the   protection   of   critical   water   supplies    for  wildlife 
and    live   stock   use,    as   well   as    for   domestic  use.      We  would   characterize 
such   aquifers   as   Class    I  -   Special   Ground   Waters   under   Ground  Water 
Protection   Strategy.      While   EPA's   Class    I  ground  waters    focus  more   fleetly 
on   "substantial   population"   and    "ecologically  vital"   areas,    EPA  feels   that 
its   guidelines   for   classes   of   waters   will   be   useful    to   BLM  In  assessing   and 
describing   impacts.      We  would   be   pleased   to   provide   assistance   on   this   matter. 

Issue    No.    28   -  (Alluvial   Valley  Floors    (AVT)) 

Until   a  more  exact   procedure    (such  as   classification)    for   identify- 
ing  important   ground-water   settings    including   the   alluvial   valleys    is 
available,    the   criterion   should   be    retained   so    that    the   aost    important   AVFs 
are   eliminated   early   in   the   decision  process.      We   support    the   conclusion 
that   additional   data   (or   ^interpretation  of   existing   data)    are   needed   to 
examine   valleys   with  good   potential   for   future   irrigation,   as   well   as    to 
judge   their    "significance"'. 
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Issue  No.  53  (Terminology) 

We  concur  with  BLH's  proposal  for  confining  use  of  the  terms  "critical" 
and  "critical  habitat"  to  the  context  of  threatened  and  endangered  wildlife 
only.   Other  terms  such  as  ■■crucial"',  "  high  priority''  and  'essential "  can 
be  better  applied  as  discussed  in  the  analysis  provided  for  this  issue. 
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RESPONSES  TO  UN SUITABILITY  REVIEW  COMMENT  LETTER  11 

Through  their  attendance  at  regional  coal  team  meeting*  and  review  of 
draft  regional  SISs .  the  National  Part  Service  and  other  agencies  and 
entities  with  jurisdiction  over  Class  I  areas  will  learn  at  an  early 
stage  of  proposed  lsasing  that  might  affect  these  airsheds. 

BLR  is  preparing  a  land  use  planning  handbook  for  the  federal  coal 
program.   BLM  lookB  forward  to  receiving  a  copy  of  the  EPA  guidelines 
now  being  prepared  for  classifying  ground  water  actions.   The 
appropriate  staff  personnel  will  be  In  contact  with  EPA  to  coordinate 
the  resolution  of  the  watershed  issues  for  the  BLM  handbook. 

BU|  la  preparing  a  coal  land  use  planning  handbook  that  will 
thoroughly  explain  the  standards,  procedural  guidelines,  and 
documentation  requirements  for  applying  the  multiple  use  screen. 
Wetland  and  riparian  areas  will  be  adequately  considered  through  the 
multiple  use  screen  process,  which  must  also  conform  to  BLM  planning 
policy  and  guidance  (BLM  Manual  Sections  1620-1626  and  supplemental 
program  guidance  for  various  resources)  and  legal  requirements  for 
the  management  of  these  unique  and  sensitive  areas  (Executive  Order 
11990).   The  resource  management  plan  and  later  EIS  will  analyze 
impacts  of  coal  leasing  on  wetland  and  riparian  areas  and  require 
full  public  participation  and  review  throughout  the  planning 
process.   Nevertheless,  the  issue  of  more  unsuitablli ty  criteria  will 
be  raised  to  the  Secretary  for  consideration  after  the  final 
supplemental  EIS  is  filed  with  EPA. 

BLM  would  appreciate  any  assistance  EPA  could  provide  concerning 
sole-source  water  supplies  and  the  development  of  a  land  use  planning 
handbook. 

The  majority  of  tasfcforce  findings  will  be  incorporated  Into  the  coal 
land  use  planning  handbook.   The  definitions  concerning  wildlife  will 
be  listed  in  an  appendix  to  the  handbook  on  procedures  for  applying 
wildlife  unauitablllty  criteria. 
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United  States  Department  of  the  Interior 

FISH  AND  WILDLIFE  SERVICE 
WASHINGTON,  DC.     20240 


HMD  WILCUFI  5SKYICE 


& 


To:      Director,  Bureau  of  Land  Management    i 

Acting     ASSOCiaiQ  /  -i-  TT 

From:     Director,  Fish  and  Wildlife  Service  L^f  ~;i\**\   ,. 

Subject:  BLM's  March  1985  Report  Entitled  "A  Review  of  the  Unsuitability 

Criteria  in  Federal  Coal  Leasing" 

At  the  Bureau  of  Land  Management's  (BLM)  request,  the  Fish  and  Wildlife 
Service  (FWS)  participated  in  a  Coal  Unsuitability  Criteria  Workshop  in 
Phoenix,  Arizona,  from  January  20-February  I,  1985.  We  appreciate  the 
opportunity  to  work  with  this  interagency  workshop  task  force  and  serve 
as  a  member  on  the  specific  Wildlife  Work  Group.  We  have  reviewed  the 
report  and  note  that  some  substantive  changes  were  made  from  the 
preliminary  draft  prepared  in  Phoenix.  Our  comments  address  many  of  the 
discrepancies  and  changes  in  the  report. 

General  Comments 

The  FWS  continues  to  support  the  use  of  coal  unsuitability  criteria  for 
designation  of  lands  unsuitable  for  mining.  We  believe  that  the 
application  of  effective  unsuitability  criteria  is  a  major  factor  in 
meeting  the  environmental  objectives  of  the  Federal  Coal  Management 
Program  (FCMP). 

The  unsuitability  criteria  process,  as  one  of  the  major  environmental 
planning  screens,  plays  a  significant  role  in  the  Federal  coal  leasing 
program.  Due  to  its  importance,  the  unsuitability  criteria  process 
should  have  been  evaluated  and  modified  prior  to  development  of  a 
programmatic  coal  E1S. 

The  findings  and  conclusions  in  the  interagency's  task  force  preliminary 
draft  report  that  recommended  further  consideration  for  designation  of 
new  criteria  (e.g.,  wetlands  or  reclamation)  were  changed  to  reflect 
BLM's  decision  of  no  new  criteria.  The  interagency  workshop  task  force 
identified,  as  an   important  issue,  the  lack  of  consistency  in  the 
application  of  unsuitability  criteria  and  recommended  the  development  of 
a  comprehensive  unsuitability  handbook,  as  well  as  interim  guidelines  on 
how  to  apply  the  wildlife  unsuitability  criteria.  These  recommendations 
have  also  been  deleted. 

Specific  Comments 

Many  of  our  comments  identify  substantive  changes  from  the  original  draft 
document  prepared  by  the  interagency  workshop  task  force  members.  We 
believe  these  changes  do  not  reflect  the  significance  of  issues 


identified  by  the  interagency  task  force  during  the  unsuitability  review 
process. 

Page  6,  paragraph  2  -  The  third  sentence  states:  "The  regulations 
of  43  CFR  3461 ,3-l(b)(l)  require  that  the  unsuitability  assessment 
be  based  on  the  best  data  that  can  be  obtained  within  the  time  and 
resources  available  to  prepare  the  land  use  plan."  One  option  not 
discussed  is  the  alteration  of  the  "time  available"  for  preparation 
of  the  plan.  If,  on  review,  the  authorized  officer  finds  inadequate 
and/or  unreliable  data  available  on  a  number  of  criteria,  we  believe 
a  course  of  action  should  be  available  to  reschedule  plan 
developments  to  follow  the  availability  of  such  data.  Such  action 
would  also  appear  to  be  more  consistent  with  the  discussion  found  at 
the  beginning  of  page  49. 

Page  10,  paragraph  4  -  The  second  sentence  states:  "Instead  of 
finding  a  portion  of  ground  unsuitable  for  further  consideration  for 
leasing  by  use  of  one  of  20  criterion,  the  same  ground  is  being 
removed  from  further  consideration  by  the  multiple  resource 
trade-off  screen."  This  statement  indicates  that  as  a  result  of  the 
changes  in  43  CFR  3400  the  criteria  are  not  functioning,  as  orig- 
inally planned,  to  remove  sensitive  areas  from  further  consid- 
eration. Furthermore,  it  infers  that  additional  time  and  expense 
must  be  incurred  to  carry  these  areas  forward  until  they  are  ulti- 
mately dropped  because  of  the  multiple  resource  trade-off  screen. 
This  apparent  inefficiency  merits  further  discussion. 


3. 
12-3 


Pages  15-16,  Issue  5  (Land  Use  Planning  Screens)  -  The  multiple 
resource  trade-off  screen  is  applied  on  a  case-by-case  basis  at  the 
discretion  of  the  manager.  We  believe  that  this  process  could  be 
strengthened  if  the  public  were  given  a  greater  role  in  this 
decision  making  process. 

Page  16,  Issue  6  (Split-Estate  Lands)  -  The  FWS  concurs  with  the 
findings  that  unsuitability  criteria  should  continue  to  be  applied 
for  split-estate  lands.  We  believe  the  analysis  can  be  strengthened 
by  identifying  the  requirements  and  responsibilities  of  BLM  under 
the  Federal  Land  Policy  and  Management  Act  of  1976  {P.L.  94-579). 

Pages  29-31,  Issue  18  (Criterion  15,  Resident  Species  of  High  State 
Interest)  -  This  issue  addresses  changes  in  terminology  of  Criterion 
15  and  the  potential  inclusion  of  sensitive  plant  species  to  this 
wildlife  criterion.  The  FWS  concurs  that  some  confusion  exists  over 
the  use  of  terminology  in  this  criterion.  However,  we  do  not  think 
the  proposed  change  of  the  term  "most  critical"  to  "crucial"  will 
alleviate  the  confusion.  We  believe  it  will  create  additional 
problems  of  greater  magnitude  than  currently  exist.  The  use  of 
"crucial",  as  defined  in  the  BLM  Manual  Section  6600,  appears  to 
restrict  protection  only  to  species  approaching  threatened  and 
endangered  status.   In  essence,  the  use  of  this  term  would 
effectively  reduce  the  states'  role  in  selecting  species  of  high 
interest  and  dictate  to  them  the  species  and  habitats  of  importance 
for  Criterion  15.  We  suggest  that  the  proposed  changes  be 
reevaluated  so  that  new  terminology  will  eliminate  confusion  and 
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will  allow  for  the  protection  of  habitats  essential  to  resident 
species  selected  by  the  state  as  high  interest  species. 

The  findings  and  conclusions  regarding  this  issue  also  state: 
"Coverage  of  sensitive  plants  can  occur  either  under  Criterion  20  or 
during  application  of  the  multiple  resource  trade-off  screen."  This 
does  not  represent  the  findings  and  conclusions  of  the  Wildlife  Work 
Group  that  believed  additional  coordination  with  State  wildlife 
agencies  was  needed  before  a  definitive  recommendation  could  be 
made. 

Pages  34-36,  Issue  21  (Reclamation)  -  Reclamation  is  one  of  the 
major  concerns  regarding  surface  coal  mining.  BLM's  reclamation 
assessment  approach  has  generally  included  an  analysis  of  soil  types 
and  their  potential  for  reclamation  success. 

At  a  minimum,  we  believe  this  issue  should  be  expanded  to  consider 
other  parameters  such  as  topography,  climate  and  key  habitats  (e.g., 
wooded  draws  and  wetlands).   In  light  of  the  Office  of  Technology 
and  Assessment  (OTA)  report  on  reclamation  scheduled  for  completion 
this  summer,  we  suggest  that  the  OTA  report  be  reviewed  prior  to  a 
final  decision  on  a  separate  reclamation  criterion. 

Page  37,  Issue  23  (Riparian  Habitat)  -  We  suggest  that  the 
discussion  in  the  analysis  section  include  references  to  BLM  Manuals 
6720  (Aquatic  Habitat  Management)  and  6740  (Wetland  -  Riparian  Area 
Protection  and  Management),  as  well  as  Executive  Orders  11988  and 
11990  which  deal  with  floodplains  and  wetlands  respectively.  BLM's 
regulations  for  the  implementation  of  these  executive  orders  provide 
the  foundation  for  the  preservation  of  significant  wildlife 
habitats.  However,  experience  indicates  that  the  riparian  habitat 
issue  should  be  considered  further  as  an  unsuitability  criterion. 

Pages  38-39,  Issue  24  (Wetlands)  -  The  issue  regarding  the  adoption 
of  wetlands  as  a  new  coal  unsuitability  criterion  is  of  extreme 
interest  to  the  FWS.  However,  the  findings  and  conclusions  state 
that  there  is  no  need  for  a  wetland  criterion  and  that  Departmental 
policies  expressed  in  the  Wetlands  Executive  Order  11990  can  be 
adequately  implemented  in  the  multiple  resource  trade-off  screen. 

In  essence,  the  findings  and  conclusions  are  not  supported  by  the 
analysis  of  Issue  24.  Within  the  scope  of  the  unsuitability 
criteria  report,  there  has  not  been  sufficient  time  to  thoroughly 
evaluate  a  wetlands  criterion  with  input  from  other  State  and 
Federal  agencies.   It  is  premature  not  to  add  a  new  criterion  on 
wetlands  without  sufficient  analysis. 

In  theory,  executive  orders  on  wetlands  and  floodplains,  BLM 
Instruction  Memoranda  and  BLM's  multiple  resource  trade-off  screen 
should  provide  adequate  consideration  for  our  Nation's  dwindling 
wetland  resource  during  land  use  planning.  The  other  unsuitability 
criteria  do  not  afford  adequate  protection  to  comply  with  Executive 
Order  11990,  and  the  multiple  resource  trade-off  screen  has  proven 
ineffective  in  meeting  this  mandate. 
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Pages  43-45,  Issue  31  (Data  Adequacy  Standards)  -  In  the  findings 
and  conclusions,  the  statement  is  made  that  ".  .  .  no 
environmentally  sensitive  areas  which  would  be  unmineable  under  the 
Surface  Mining  Control  and  Reclamation  Act  have  yet  been  leased." 
However,  some  of  the  more  sensitive  areas  (e.g.,  Red  Rim  in  Wyoming) 
were  offered  for  leasing  during  Round  [,  but  not  leased  because  of 
poor  market  conditions  or  the  leasing  moratorium. 

Pages  47-51,  Issue  33  (Wildlife  Criteria  9-15,  Data  Adeauacy}  -  This 
issue  represents  a  combination  of  five  specific  issues  as  originally 
submitted  by  the  Wildlife  Work  Group.  We  noted  a  few  minor  changes 
in  the  analysis  section  but  believe  the  context  is  relatively 
accurate. 

The  list  of  BLM  manuals  in  the  analysis  section  should  also  include 
6720  (Aquatic  Habitat  Management)  and  6740  (Wetland  -  Riparian  Area 
Protection  and  Management). 

We  would  like  to  emphasize  the  discussion  at  the  bottom  of  page  48. 
The  FWS  is  supportive  of  a  phased  approach  to  the  wildlife 
inventories  needed  for  criteria  application.  A  systematic  approach 
may  be  the  only  way  to  assure  accurate  and  meaningful  application  of 
the  criteria  without  either  data  gaps  or  time  delays. 

Pages  62-63,  Issue  51  (Mitigation)  -  The  findings  and  conclusions 
state  that  mitigation  (i.e.,  stipulations)  should  not  be  used  to 
circumvent  the  unsuitability  criteria  process  and  that  proven 
techniques  should  be  used.  Relative  to  the  uncertainty  of  wetlands 
reclamation  on  surface  mined  lands,  we  believe  these  findings  and 
conclusions  are  an  excellent  justification  for  consideration  of  a 
separate  wetlands  criterion  (pages  38-39,  issue  24)  and  reclamation 
criterion  (page  34-36,  issue  21). 

Pages  64-66,  Issue  53  (Criteria  9-15,  Definitions)  -  Although  the 
FWS  agrees  with  the  list  of  wildlife  unsuitability  terms  that  need 
to  be  clarified  and  defined,  we  believe  that  the  proposed 
definitions  from  the  BLM  manuals  continue  to  be  confusing  and  need 
further  refinement. 

The  findings  and  conclusions  state  that  concise  and  clear 
definitions  should  be  developed  and  incorporated  into  a  guidance 
document.  The  FWS  concurs.  Due  to  our  involvement  with  wildlife 
criteria,  we  request  the  opportunity  to  coordinate  on  the 
development  of  those  definitions  regarding  the  wildlife  criteria 
before  they  are  incorporated  into  a  guidance  document. 

Page  68,  General  Conclusions,  E  -  This  general  finding  and 
conclusion  promotes  the  establishment  of  uniform  procedures  and 
guidelines  for  the  unsuitability  criteria  application  and 
involvement  with  the  Fish  and  Wildlife  Service.  The  FWS  supports 
this  conclusion  but  believes  that  an  implementation  plan  and 
schedule  for  completion  should  also  be  provided. 
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Page  68,  General  Conclusions,  F  -  The  BLM  concludes  that  new 
criteria  are  not  necessary.  This  conclusion  is  premature  in  light 
of  information  provided  in  the  respective  analysis  sections  for  the 
wetlands  and  reclamation  issues. 

Page  68,  General  Conclusions,  G  -  The  FWS  concurs  that 
state-of-the-art  methods  and  proven  techniques  should  be  used  to 
mitigate  coal  mining  impacts.  We  believe  that  resource  and  regu- 
latory agencies  should  encourage  research  studies  on  unproven,  but 
promising  techniques.  For  example,  the  FWS,  BLM  and  Office  of 
Surface  Mining  (OSM)  are  cooperatively  funding  a  research  study  on 
highwalls  in  Wyoming.  The  results  of  the  first  year  of  this 
two-year  study  are  promising,  and  show  that  if  planned  properly, 
reclamation  of  these  areas  can  enhance  wildlife  values  (e.g.,  raptor 
cliff  nesting).  Therefore,  we  propose  that  BLM  and  OSM  evaluate  the 
"variance  process"  to  make  it  less  cumbersome  for  companies  that  may 
want  to  leave  highwalls  or  other  key  features  of  value  to  wildlife 
as  a  mitigation  or  enhancement  measure. 

Page  70,  Specific  Findings  and  Conclusions,  £-K  -  Specific  con- 
clusions relative  to  the  level  of  detail  of  wildlife  inventories  and 
geographic  area  of  coverage  were  addressed  in  this  summary.  We  note 
that  Conclusion  number  6  is  not  consistent  with  the  Criterion  15 
issue  addressed  on  page  31.  However,  it  does  represent  the  original 
findings  and  conclusions  of  the  interagency  workshop  task  force. 

Summary 

The  FWS  supports  the  cooperative,  interagency  development  of  a  coal 
unsuitability  handbook.  We  believe  BLM  should  give  further  consideration 
to  a  proposal  for  a  handbook  similar  to  the  one  that  was  discussed  in 
Phoenix.   The  implementation  plan  for  that  proposed  handbook  included  a 
1-year  time  schedule  and  coordination  between  BLM,  FWS,  OSM  and  the 
Forest  Service. 

Over  the  past  several  years,  rather  than  improving  upon  and  strengthening 
the  effectiveness  and  uniformity  of  the  application  of  the  unsuitability 
criteria,  efforts  to  provide  increased  flexibility  in  the  process  appear 
to  have  made  the  criteria  less  effective  in  environmental  protection. 
Moreover,  the  sound  application  of  the  criteria  has  been  jeopardized  by 
the  apparent  failure  to  plan,  develop  and  maintain  the  adequacy  of  data 
bases. 

Interagency  workshops  and  task  force  reports  such  as  the  "Review  of  the 
Unsuitability  Criteria  in  Federal  Coal  Leasing"  Report  are  an  integral 
part  of  the  planning  process  for  improved  resource  management.  The  FWS 
would  like  to  stress  the  need  for  continued  interagency  communication  and 
coordination  which  has  been  so  important  in  the  fundamental  development 
of  the  Federal  Coal  Management  Program.  The  FWS  appreciates  the 
opportunity  to  have  participated  in  the  unsuitability  criteria  review  and 
looks  forward  to  further  coordination  with  8LM  on  the  concerns  expressed 
in  this  memorandum. 


RESPONSES  TO  UNSUITABILITY;  REVIEW  COMMENT  LETTER  12 


The  unsuitability  review  wan  completed  concurrently  with  the 
development  of  the  supplement  to  the  1979  Coal  Programmatic  EIS. 
This  procedure  fully  allowed  the  Department  of  the  Interior  to 
identify  issues  raised  through  the  unsuitability  review  and  to 
consider  changes  to  the  criteria. 


12-lb    See  response  to  Unsuitability  Review  co 


nt  11-2. 


Under  existing  planning  guidance,  the  authorized  officer  can  adjust 
the  schedule  before  or  during  the  applying  of  the  four  coal  screens 
for  several  reasons,  including  lack,  of  information  needed  for 
applying  the  unsuitability  criteria.   The  preplanning  phase  of  tha 
process  provides  for  early  Identification  of  data  inadequacies 
through  developing  an  inventory  data  plan.   Proper  preplanning  can 
eliminate  the  need  to  defer  decisions  on  applying  the  unsuitability 
criteria  due  to  data  gaps,  k   statement  addressing  this  concern  will 
be  added  to  the  coal  land  use  planning  handbook,. 

The  unsuitability  criteria  screen  is  designed  to  identify  areas  that 
must  be  eliminated  from  further  consideration  for  coal  leasing 
because  of  the  presence  of  resources  which,  as  a  result  of  law  or 
sound  resource  management,  require  special  protection.   The  multiple 
use  screen,  is  intended  to  identify  areas  that  should  be  eliminated 
in  the  interest  of  sound  multiple  use  management  and  to  ensure 
compliance  with  other  laws  and  regulations  not  covered  by  the 
unsuitability  criteria.   The  1982-83  amendments  did  not  mean  that 
certain  resources  were  undeserving  of  protection  but  that  multiple 
use  balancing  should  occur  before  that  protection  Is  implemented. 

BLM  will  develop  a  coal  land  use  planning  handbook,  which  will 
greatly  improve  the  uae  of  the  coal  screens.   The  fcuidellnea  is 


The  guidelines  section 


for  the  multiple  use  assessment  will  give  requirements  for  public 
participation  and  for  coordination  and  consultation  with  other 
government  agenc  ies . 

BLM  agrees  with  this  comment,  recognising  that  identifying  the 
Federal  Land  Policy  and  Management  Act  of  1976  (FLPMA)  (Public  Law 
94-579)  requirements  would  strengthen  thia  issue.   The  findings  and 
conclusions,  however,  support  FLPMA  and  would  not  warrant  a  change  in 
the  taskforce  report. 

BLM  has  used  the  crucial  habitat  definition  for  several  years  and  has 
little  difficulty  In  applying  it  in  the  field.   The  definition  refers 
to  maintaining  viable  populations  in  specific  areas,  such  as  crucial 
deer  winter  ranges,  sage  grouse  strutting  grounds,  or  birds  of  prey 
nesting  and  roosting  areas.   In  the  past,  states  have  not  been 
restricted  in  the  species  they  wish  to  consider  under  criterion  15. 
It  is  to  the  state  wildlife  agency's  advantage  to  examine  Impacts  of 
coal  development  on  specific  populations  rather  than  to  consider  the 
overall  condition  of  statewide  populations. 
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The  BUI  Washington  Office  Wildlife  Staff  is  updating  Manual  Section 
6840,  which  will  provide  more  detailed  guidance  on  the  sensitive 
species  criterion.   Once  the  criterion  is  reviewed  by  field  offices, 
each  BLH  state  office,  in  consultation  with  state  governments,  will 
develop  a  list  of  sensitive  plant  and  animal  species. 

As  stated  in  the  unsuitability  Review,  the  Department  of  the  Interior 
has  extensively  considered  the  option  of  Including  reclamation  as  one 
of  the  unsuitability  criteria.   Despite  points  made  by  several 
commenters,  the  Department  continues  to  consider  reasonable  the 
Secretary's  rationale  for  not  adopting  a  reclamation  criterion  in 
1979  (page  36  of  the  Review! .    The  amount  of  data  needed  to  fully 
determine  reclamation  during  land  use  planning  is  often  far  beyond 
the  Department's  ability  to  obtain  during  this  phase  of  the  leasing 
process. 

If  however,  during  the  collecting  and  analyxing  of  hydrologlcal, 
soils,  and  vegetation  data,  reclamation  clearly  appears  not  to  be 
feasible,  the  surface  manager  can  determine  that  the  areas  in 
question  should  be  dropped  from  further  consideration  for  leasing. 
Should  the  Burface  manager  decide  at  this  point  not  to  drop  an  area 
for  reclamation  factors,  the  question  will  be  revisited  during  later 
phases  of  the  leasing  process,  namely  the  activity  planning  process 
of  tract  delineation,  review,  and  ranking.   Boreover,  if  leased,  the 
tract  must  still  be  subjected  to  the  development  of  a  reclamation 
plan. 

Since  1979,  the  Department  has  had  the  policy  of  using  the 
unsuitability  criteria  as  a  screening  procedure  that  makes  use  of 
reasonably  obtainable  data  and  not  a  process  that  requires  the 
extensive  data  collection  that  a  reclamation  criterion  would  require. 

BUI  proposes  to  retain  the  current  list  of  20  unsuitability  criteria 
as  part  of  the  federal  coal  program  but  will  present  the  Secretary  of 
the  Interior  with  a  decision  document  on  a  proposal  for  the  program 
to  consider  an  option  for  adding  criteria.   Should  the  Secretary 
determine  that  more  criteria  are  not  needed,  BLH  will  continue  to 
wort  with  the  Fish  and  Wildlife  Service  during  land  use  planning  to 
ensure  that  wetlands  and  riparian  habitat  are  protected  under 
existing  laws,  regulations,  and  executive  orders.   As  a  result  of 
more  specific  guidance  in  a  coal  land  use  planning  handbook,  wetland 
and  riparian  areas  will  be  adequately  considered  under  the  multiple 
use  assessment  process.   the  evaluation  of  wetland  and  riparian  areas 
throughout  this  process  must  conform  with  regular  BLH  resource 
planning  policy  and  guidance  (Manual  Section  1620-1626,  draft 
Supplemental  Program  Guidance  1621.4),  BLH  program  policy  and 
guidance  (Manual  Supplement  6720  and  6740),  and  legal  requirements  of 
Executive  Orders  11938  and  11990. 


See  response 


to  unsuitability  Review  comments  11-2  and  12-7. 


12-9     BLH's  statement  that  "no  environmentally  sensitive  areas  which  would 
have  been  umainable  under  SHCRA  have  yet  been  leased"  is  accurate. 
The  Red  Him  area  in  Wyoming  was  evaluated  through  BLH's  land  use 
planning  process  and  carried  forward  for  further  consideration  for 
leasing.  The  Red  Rim  area  was  later  eliminated  from  leasing 
consideration  for  Round  I  an  a  result  of  controversy  over  reclamation 
and  wildlife  issues. 

12-10    BLH  agrees  with  a  phased  approach  In  collecting  wildlife  Inventory 
data  to  systematically  and  accurately  apply  the  wildlife 
unsuitability  criteria.   An  outgrowth  of  the  unsuitability  Review  is 
the  proposal  to  prepare  Q  coal  land  use  planning  handbook  that 
includes  procedures  for  applying  wildlife  unsuitability  criteria. 
These  procedures  outline  a  more  systematic  approach  for  coordinating 
and  obtaining  needed  resources  information  to  apply  each  criterion. 

12-11    See  responses  to  Unsuitability  Review  comments  12-6  and  12-7. 

12-12    The  definitions  specific  to  criteria  9-15  identified  through  the 

unsuitability  criteria  review  process  will  be  Included  in  the  coal 
land  use  planning  handbook.   These  definitions  will  he  coordinated 
with  the  Fish  and  Wildlife  Service  to  ensure  that  they  are  clear  and 
concise. 

12-13    The  first  draft  of  the  report  prepared  by  the  taskforce  recommended 
developing  a  wildlife  unsuitability  handbook,  which  would  have 
expanded  Appendix  F.    But  following  a  review  of  the  draft  It  was 
decided  that  including  wildlife-related  criteria  in  a  coal  land  use 
planning  handbook  would  be  more  appropriate.  The  handbook  will 
include  all  the  criteria  and  detailed  guidance  on  applying  the  other 
coal  screens. 

12-14    See  responses  to  unsuitability  Review  comments  12-6  and  12-7. 

An  evaluation  of  the  variance  process  is  a  recognized  concern  but  is 
outBide  the  scope  of  this  effort.  BLH  recommends  that  this  proposal 
be  advanced  to  0SM. 

12-15    The  format  of  the  original  taskforce  report  was  changed.   For 

example.  Appendix  F,  "Procedures  for  Applying  Wildlife  Unsuitability 
Criteria,"  will  become  part  of  the  coal  land  use  planning  handbook. 
Findings  and  conclusions  of  the  taskforce  report  dealing  with  data 
adequacy  will  be  addressed  in  the  handbook. 


> 

ill 


13 

United  States  Department  of  the  Interior 


NATIONAL  PARK  SERVICE 
WASHINGTON.    DC.      20240 


MAY  1  5  1985 


Director,  Bureau  of  Land  Management 
Attn:  Mike  Giblin  (640) 


ougt^fissi 


stant  Secretary  for  Fish  and  Wildlife  and  Pa: 


Fran:  ^oS^rector,  National    Park  Service 


/2%k 


MAY 


is, 


Subject:  Garments  on  "A  Review  of  the  Unsuitability  Criteria  in  Federal 
Coal  Leasing"  (March  1985) 

The  National  Park  Service  (NPS)  has  reviewed  the  subject  report  evaluating 
the  effectiveness  of  the  Bureau  of  Land  Management's  (BIM)  use  of  the 
unsuitability  criteria  as  a  means  to  protect  the  resources  under  the  charge 
of  the  Secretary  of  the  Interior  from  adverse  impacts  associated  with  the 
federal  coal  leasing  program.   In  brief,  the  NPS  disagrees  with  the  Bureau's 
finding  in  the  report  that  the  existing  unsuitability  criteria  and 
application  of  the  multiple  resource  trade-off  screen  are  sufficient  to 
insure  the  protection  of  park  resources  and  visitor  values  within  units  of 
the  National  Park  System. 

As  you  know  the  Under  Secretary  is  concerned  about  the  issue  of  external 
actions  impacting  park  resources.   In  meetings  of  the  Park  Protection  Task 
Force  she  has  stressed  better  interbureau  cooperation  and  consultation  as  a 
means  of  addressing  the  issue.  She  has  further  stressed  use  of  existing 
processes  in  general,  and  planning  processes  in  particular,  as  a  way  to 
promote  such  cooperation  and  to  facilitate  early  identification  and 
resolution  of  potential  problems. 

NPS  believes  that  the  unsuitability  criteria  provide  an  excellent  opportunity 
to  implement,  in  a  positive  way,  the  clear  signals  coming  from  the  Under 
Secretary  on  park  protection. 

Existing  criterion  H   does  screen  all  lands  in  the  federal  land  preservation 
system  (e.g.,  units  of  the  National  Park  System)  from  consideration  from  the 
federal  coal  leasing  program.  However,  no  criterion  exists  requiring  BLM 
planners  to:  (1)  consider  the  potential  effects  resulting  from  federal  coal 
leasing  and  the  subsequent  development  activities  on  adjacent  federal  lands, 
and  (2)  exclude  BLM  managed  lands  from  further  leasing  consideration  if  the 
subsequent  coal  development  activities  would  have  an  adverse  impact  on  the 
resources  or  values  of  adjacent  preservation  units. 

The  existing  planning  process,  which  includes  the  unsuitabi 1 ity  criteria, 
focuses  on  direct  effects  to  resources  on  BLM  managed  lands  without 
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explicitly  considering  the  spillover  effects  on  adjacent  federal  lands.  We 
suggest  that  the  Bureau  develop  an  additional  criterion  that  results  in  the 
exclusion  of  BLM  managed  lands  from  federal  coal  leasing  early  in  the 


planning  process  when   ava i l ab l e  data  indicates  that  activities  associated 
with  the  federal  coal  leasing  program  reasonably  can  be  expected  to  cause  or 
contribute  to  adverse  impacts  to  adjacent  units'of  the  National  Park  System." 


The  importance  of  avoiding  and  resolving  land  use  conflicts  early  in  the 
planning  process  cannot  be  emphasized  enough.  We  believe  that  BLM's  existing 
planning  process,  with  its  focus  on  multiple  resource  trade-offs,  does  not 
provide  adequate  protection  to  park  resources  and  visitor  values  from  the 
federal  coal  leasing  program.  Too  many  examples  exist  where  laat  minute 
intervention  by  the  National  Park  Service  and  other  affected  interests  waa 
necessary  before  the  Bureau  removed  adjacent  BLM  lands  from  further  consider- 
ation under  the  federal  coal  leasing  program  due  to  potential  adverse  impacts 
on  adjacent  park  resources  or  visitor  values.  As  a  result,  administrative 
resources  were  unnecessarily  spent  on  continuing  to  evaluate  lands  as  part  of 
the  federal  coal  leasing  program  when  those  lands  could  have  been  screened 
from  the  program,  working  relationships  between  the  bureaus  became  needlessly 
adversarial  and  park  resources  and  visitor  values  were  in  jeopardy. 

It  would  be  more  cost-effective,  and  clearly  supportive  of  the  goals  of  the 
ongoing  process  to  avoid  interbureau  conflicts,  to  consider  these  potential 
effects  early,  rather  than  late  or  as  an  afterthought. 

The  Service  has  staff  available  to  aid  the  Bureau  in  developing  an  unsuita- 
bility criterion  that  will  insure  that  the  effects  of  coal  leasing  on 
adjoining  units  of  the  National  Park  System  are  accounted  for  early  in  the 
BLM  planning  process.  We  also  believe  that  the  National  Park  Service  should 
participate  in  any  future  efforts  of  the  unsuitability  task  force. 

Our  specific  ccnments  on  the  report  and  evidence  for  why  an  additional 
unsuitability  criterion  is  warranted  are  as  follows: 

BLM's  Planning  Process  Is  Currently  Limited  In  Its  Ability  To  Protect  Parks 

BLM  routinely  conducts  land  use  planning  on  its  own  lands  and  does  not, in 
many  cases,  consider  or  take  into  account  effects  on  adjacent  federal  lands 
managed  by  the  National  Park  Service.  A  1981  example  near  Capitol  Reef 
National  Park  in  Utah  is  illustrative.  BLM  conducted  its  Visual  Resources 
Management  (VHW)  analysis  for  several  preference  right  lease  applications 
(PRLAs)  near  the  park  and  concluded  that  the  area  was  Class  3  for  VBM 
purposes.  The  National  Park  Service  protested  pointing  out  that  the  area  in 
question  was  a  significant  part  of  the  scenic  viewshed  for  park  visitors. 
The  NPS  also  pointed  out  that  the  interpretive  connection  of  the  geologic 
features  in  the  park  to  those  outside  the  park  was  important  in  helping 
visitors  understand  the  physical  processes  that  created  Capitol  Reef  and  the 
Waterpocket  Fold  within  the  unit.  The  BLM  eventually  did  not  issue  leases  to 
the  holders  of  the  PRLAs  due  to  the  poor  economic  prospects  for  coal 
development  as  determined  by  the  applicants  and  the  potential  adverse  impacts 
on  a  state  managed  bison  herd  in  the  area.  The  Bureau's  rationale  for  how  it 
was  intending  to  act  on  the  applications  apparently  did  not  include  NPS 
concerns. 
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In  1984  the  Bureau  deemed  the  Kolob  Coal  Field  in  Utah  suitable  for  coal 
development  despite  the  Service's  concerns  that  the  air  quality,  water 
quality  and  visitor  enjoyment  of  Zion  National  Park  would  be  adversely 
affected.  Vttiile  this  tract  will  be  further  scrutinized  as  it  passes  through 
the  steps  of  the  Bureau's  coal  leasing  process,  BLM's  land  use  planning 
process  did  not  eliminate  it  from  further  consideration  for  coal  leasing. 

Examples  also  exist  in  which  tracts  that  have  passed  through  all  the  screens 
of  BIM's  general  land  use  planning- process  continue  to  remain  available  for 
coal  leasing  even  though  adverse  effects  are  likely  to  occur  to  adjacent  park 
resources  and  visitor  values.  NFS  participation  in  the  Secretarial  decision 
process  has  succeeded  in  having  these  tracts  either  removed  from  lease 
offerings  or,  at  a  minimum,  special  stipulations  attached  to  them.  These 
issues  could  have  been  resolved  early  in  the  planning'  process  by  specific 
interbureau  discussions.  Again,  the  sequence  of  events  described  here  is  the 
opposite  of  the  early  consultation  and  coordination  mechanisms  the  Park 
Protection  Task  Force,  chaired  by  the  Under  Secretary,  is  working-  to  design. 

Analysis  Neglect3  Important  SMJtA  Provision  Designed  To  Protect  Public  Parks 

The  discussion  on  page  6  of  the  report  neglects  the  fact  that  under  section 
522  of  SMCRA  a  surface  mining  regulatory  authority  is  not  permitted  to  issue 
a  permit  if  the  proposed  activities  would  "adversely  affect  any  publicly 
owned  park."  [§522(e)(3)J   This  is  a  statutory  responsibility  of  the 
Secretary.  Good  public  policy  dictates  that  similar  criteria  be  included  as 
part  of  the  unsuitabil  ity  process  applied  by  the  BIAS  in  determining  lands 
suitable  for  coal  leasing. 

A  Specific  Criterion  Is  Warranted 

The  discussion,  analysis  and  conclusions  with  respect  to  Issue  8  (page  17) 
are  misleading  in  that  they  seem  to  equate  an  unsuitabi  1  i  ty  criterion  of  the 
kind  we  propose  with  the  creation  of  buffer  zones.  An  unauitabi lity 
criterion  that  specificallv  directs  the  BIAS  (or  other  land  manager)  to  be 
cognizant  of  adjacent  federal  lands,  to  examine  the  purposes  for  which  those 
adjacent  lands  were  set  aside  by  Congress  or  the  President,  and  to  analyze 
the  potential  effects  of  coal  minincr  on  those  lands  and  their  purposes  need 
not  create  buffer  zones.  A  specific  criterion  of  this  nature  would  give  the 
Secretary  and  the  National  Park  Service  a  clear  opportunity  to  fulfill  their 
statutory  responsibilities  to  manage  the  units  of  the  National  Park  System  as 
Congress  directed  in  the  Act  of  August  25,  1916  and  other  specific  statutes 
that  relate  to  the  management  of  the  National  Park  System. 
Such  a  criterion  would  be  fully  consonant  with  the  report's  language  that, 
"The  unsuitabi  1  i  ty  criteria  are  to  be  viewed  as  non-discretionary  items  based 
on  law,  policy,  or  regulations"  (page  15). 

Contrary  to  BIAS'S  assertion  in  its  discussion  of  Issue  8,  we  believe  that 
dependence  on  the  multiple  use  trade  off  screen  will  not  provide  sufficient 
consideration  of,  or  protection  to,  park  resources.  The  examples  cited 
earlier  provide  clear  evidence  in  support  of  our  view. 


Potential  Exists  For  Shared  Goals 

The  report  states,  "The  criteria  were  designed  to  be  used  as  a  screen  early 
in  planning  to  identify  and  declare  unsuitable  under  the  federal  lands  review 
process  those  areas  which,  for  policy  or  regulatory  reasons,  could  not  be 
mined"  (page  56).  This  is  a  laudable  goal  and  one  that  is  shared  by  the 
National  Park  Service.  However,  the  BIAI's  position  that  there  is  no  need  for 
an  additional  unsuitabi lity  criterion  that  addresses  the  effects  of  coal 
mining  on  federal  preservation  lands  greatly  reduces  the  likelihood  of 
achieving  the  intended  goal .  We  remain  convinced  that  attainment  of  this 
goal  requires  development  of  an  unsuitabil i ty  criterion  of  the  kind  we 
propose . 

We  appreciate  the  opportunity  to  review  the  report  and  look  forward  to 
working  with  your  staff  on  addressing  our  mutual  concerns.   If  your  staff  has 
any  questions,  please  have  than  call  Carol  McCoy  of  the  Service's  Energy, 
Mining,  and  Minerals  Division  (FTS  343-4650). 
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United  States  Department  of  the  Interior 

OFFICE  OF  SURFACE  MINING 
Reclamation  and  Enforcement 
WASHINGTON,  D.C.    20240 

MAY  2  1  1985 


Memorandum 

To:       Director,  Bureau  of  Land  Management  '  £2^, 

Through  Assistant  Secretary  for  Land  and  Minerals  Management    ?  : 

Prom:i°tlBSDIrectorJ  Office  of  Surface  Mining  Cy^/^7  CjL~^&~°~^ 

Subject:   Review  of  Draft  Report:   "A  Review  of/the 

Unsuitablllty  Criteria  In  Federal  Coal  Leasing" 

The  Office  of  Surface  Mining  <0SM)  has  reviewed  the  above 
document  and  we  have  prepared  comments/auctions  (attached) 
for  your  consideration  in  preparing  the  final  report. 

OSM  appreciates  having  been  Included  in  the  drafting  P™«" 
for  this  report  and  for  the  opportunity  to  provide  comments. 


Attachment 


REVIEW  OF  THE  BLH's 
UNSUITABILITY  CRITERIA  IN  FEDERAL  COAL  LEASING 

Comments /suggestions: 

14-1  I  Pa<3e  27,  paras.  4.  and  5.   We  suggest  the  discussion  concerning 
I  exclusion  of  historic  sites  from  leasing  be  more  clearly  written. 

Page  34,  issue  21.   We  agree  with  the  recommendation  not  to  add  a 
new  unsuitability  criterion  requiring  the  consideration  of 
reclamation.   Because  reclamation  is  addressed  in  one  form  or 
another  throughout  the  leasing  process,  and  because  OSM  and  the 
State  regulatory  authority  are  responsible  for  the  final 
determination  of  reclaimabili ty ,  we  see  no  reason  to  further 
complicate  the  leasing  process.   Also  we  suggest  that  the  next  to 
last  sentence  of  paragraph  2  under  Analysis  be  reworded  as 
follows:   "OSM,  BLM,  the  State  regulatory  agency  and,  where 
appropriate,  the  Forest  Service  or  other  involved  Federal  land 
agency  review  the  plan." 

Page  41,  issue  2S .   We  agree  with  the  recommendation  to  maintain 
criterion  19  (concerning  alluvial  valley  floors)  as  part  of  43  CFR 
3461,  but  suggest  the  current  practice  of  deferring  application  of 
the  criterion  until  the  permit-issuance  stage  be  changed.   SMA 
managers  should  address  the  criterion  in  all  cases  as  part  of 
their  land-use  planning  and  should  be  encouraged  to  make  a 
determination  that  a  "potential  AVF"  exists  in  all  cases  where  the 
existence  of  an  AVF  is  possible,  if  not  certain.   If  an  area  is 
termed  "potential  AVF,"  it  is  flagged  for  more  detailed  analysis 
at  a  later  stage  in  the  leasing  and/or  permitting  processes. 
Barring  such  a  designation  early  in  the  leasing  process,  valuable 
data  and  potential  problems  regarding  such  areas  can  be  overlooked 
for  lack  of  enough  information  to  make  a  definite  AVF 
determination  regarding  them. 

Page  54,  issue  37.   We  are  not  sure  to  what  "state  of  the  art 
mitigation"  refers.   Is  the  discussion  only  concerned  with  routine 
and  generally  accepted  mitigation  measures  or  does  it  refer  to 
other  types  of  mitigation  measures?   Obviously,  the  level  and  type 
of  mitigation  that  could  be  required  is  open  ended.   The  reader 
should  be  apprised  of  the  type  of  mitigation  measures  we  intend  to 
discuss. 

Glossary 

We  suggest  the  term  "Archaeological"  on  page  2  and  its  definition 
14-4  De  replaced  with  the  following:   Archeology  —  The  study  of  past 
human  lifeways  through  an  examination  of  the  material  remains  of 
the  past:  archeologists  study  artifacts  and  other  evidence  that 
will  help  explain  how  earlier  people  lived,  how  they  related  to 

I  one  another  and  to  their  environment,  how  their  cultures  changed 
through  time  and  what  processes  motivated  change.   We  also  suggest 
that,  except  when  referring  to  the  title  of  P.L.  96-95,  the 
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Cultural,  Archeological,  and  Historic  Resources  -  Districts, 
sites,  buildings,  structures,  and  objects  significant  in  American 
history,  architecture,  archeology,  engineering,  and  culture,  as 
defined  in  36  CFR  60,  including  archeological  resources  as  defined 
by  section  3  of  P.L.  96-95  and  implementing  regulations,  43  CFR 
7.3. 


RESPONSES  TO  UNSUITABILITY  REVIEW  COMMENT  LETTER  14 


Without  more  specificity,  BLM  is  uncertain  of  the  particular  language 
in  paragraphs  4  and  5  on  page  27  that  is  unclear.   Simply  stated, 
SLH'a  planning  process  considers  all  cultural  propartlas,  regardless 
of  their  ownership  or  National  Register  designation  status. 
Properties  that  are  publicly  owned  and  listed  are  considered  during 
the  application  of  the  unaui tability  screen,  whereas  privately  and 
publicly  owned  eligible  properties  are  addressed  during  the  multiple 
use  assessment.   Important  cultural  properties  identified  as  a  result 
of  applying  either  screen  may  be  removed  from  further  leasing 
consideration. 

The  commenter's  suggestion  concerning  issue  28  of  the  Unsultabill ty 
Review  will  be  further  discussed  In  the  land  use  planning  handbook. 

The  phrase  "state-of-the-art"  mitigation  means  ensuring  that 
up-to-date  mitigation  measures  are  u3ed  in  reaching  decisions  on 
applying  unsuitability  criteria. 

The  Unsuitability  Review  should  have  usad  the  terms  "cultural 
property,"  "cultural  resources,"  and  "National  Register"  in  reference 
to  criterion  7.   References  to  "archaeological,"  "archaeological  and 
historical  site,"  archaeological  resources,"  and  "historical 
resources"  should  have  been  deleted. 

The  following  definitions  are  provided: 

CULTURAL  PROPERTY:   Any  definite  location  of  past  human  activity, 
occupation,  or  use,  identifiable  through  survey,  historical 
documentation,  or  oral  evidence,  including  archaeological,  historic, 
or  architectural  sites,  structures,  or  places  and  specific  locations 
with  traditional  religious,  social,  or  llfeway  values. 

CULTURAL  RESOURCE:   Any  cultural  property,  including  records  and 
physical  remains  related  to  such  property  and  any  traditional 
religious,  social,  or  lifeway  value. 

The  spelling  for  the  term  "archaeology"  is  consistent  with  its 
spelling  by  the  Society  for  American  Archaeology  and  the  American 
Anthropological  Association,  the  two  main  professional  organizations 
in  this  field  in  the  United  States.   In  addition,  the  preferred 
spelling  of  the  term  in  Webster's  Collegiate  Dictionary  is 
"archaeology." 
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Reply  to:  2830 

B^e:   'APR  5   1985 

Director 

Bureau  of  Land  Management 
ATTN:  Mr.  Michael  0.  Giblin 
18  and  C  Street,  N.W. 
Washington,  D.C.  20240 

Dear  Mr.  Giblin: 

REFERENCE:  Comments  on  the  evaluation  of  the  coal  unsuitability  criteria. 

We  have  reviewed  the  document  the  Bureau  has  prepared  and  have  the  following 

comments: 

1)  The  issue  of  "captive"  leases  is  not  addressed.  The  Daniel  Boone  National 
Forest  has  several  tracts  containing  Federal  coal  that  are  surrounded  by  tracts 
containing  either  Federal  surface  and  private  coal  or  private  surface  and 
private  coal.  Coal  could  be  leased  and  mined  from  these  private  areas,  often 
from  mines  permitted  by  the  state  of  Kentucky.  Since  permitting  of  private  coal 
by  the  state  is  not  a3  strict  as  the  permitting  of  the  mining  of  Federal  coal, 
it  is  possible  that  captive  Federal  coal  could  go  unmined  because  the  private 
mine  does  not  meet  the  stricter  Federal  requirements.  This  issue  is  partially 

I  addressed  on  page  16.  Flexibility  must  be  included  to  permit  the  leasing  and 
15-1  mining  of  captive  Federal  coal  if  the  requirements  of  the  surface  management 

I  agency  and  spirit  of  the  Unsuitability  criteria  are  fulfilled. 


15-2 


2)     The  criteria  should  contain  the  flexibility  to  permit  the  raining  and 
subsequent  reclamation  of  abandoned  mines  containing  Federal  coal. 


15-3I      3)     While  we  believe  this  is  an  excellent,   well-prepared  document,   it  almost 
I  unilaterally  ignores  Federal  coal  in  the  East. 

Thank  you  for  the  opportunity  to  comment  on  this  evaluation. 


Sincerely, 


} 


■  .(  RICHARD -fT.  WENGERT 
Forest  Supervisor 

cc:  RCK2830) 


FSB  2  00-28!  7 -S2  J 


RESPONSES  TO  UNSUITABILITY  RSVTEW  COMMENT  LETTER  15 

Section  522(e)(2)  of  the  Surface  Mining  Control  and  Reclamation  Act 
prohibits  surface  coal  mining  on  federal  lands  within  the  boundaries 
of  a  national  forest  east  of  the  100th  meridian.   Federal  coal  from 
eastern  national  forests  may,  however,  be  mined  by  underground 
methods. 

Regulations  In  43  CFR  3641.2  exempt  underground  mining  from  the 
unsuitability  criteria  except  where  surface  operations  and  surface 
impacts  occur  as  a  result  of  underground  mining.   Such  operations  and 
impacts  are  usually  small  and  may  be  accommodated  within  the  terms  of 
the  federal  coal  lease  and  the  mining  permit.   Thus,  BLM  cannot 
perceive  a  situation  where  a  captive  (or  other)  federal  tract  could 
not  be  leased  and  mined  as  a  result  of  applying  the  unsuitability 
criteria. 

The  unsuitability  criteria  apply  to  previously  mined  federal  lands  in 
the  same  way  a3  they  apply  to  unmined  federal  lands.   If  the  law 
requires  the  protection  of  the  existing  environment  (disturbed  or 
undisturbed)  or  justifies  its  protection  under  the  criteria,  the 
environment  should  be  protected  in  its  present  state.   For  example, 
an  abandoned  mine  on  federal  land  may  now  serve  as  critical  habitat 
for  a  threatened  species.   If  remining  and  reclaiming  the  area  is 
likely  to  destroy  the  critical  habitat,  the  existing  environment 
should  be  protected  under  the  unsuitability  criteria. 

See  response  to  Unsuitability  Review  comment  15-1. 
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April  15,  1985 


Director  (640) 
Bureau  of  Land  Management 
Department  of  the  Interior 
18th  &  C  Streets,  N.W. 
Washington,  D.C.  20240 

Attn:  Michael  0.  Giblin 

Re:  Conments  on  Unsuitability  Criteria  Review  (the  "Review") 

Dear  Sir  or  Madam: 

It  is  my  understanding  that  the  comment  period  for  the  unsuitability 
criteria  review  has  been  extended  until  May  9,  1985.  If  I  am  in  error, 
the  Navajo  Trlhe  requests  that  the  period  be  extended  so  that  these 
cannents  would  be  considered. 

First,  I  would  like  to  commend  the  authors  for  the  logical  and  clear 
format  chosen  for  presentation  of  the  issues.  This  contrasts  with  many  other 
reports  which  are  published  by  government  agencies  which  we  organized  in  such 
a  way  as  to  make  comprehension  and  review  of  contents  difficult. 

There  are,  however,  some  conclusions  which  the  Navajo  Tribe  feels  are 
inappropriate  or  deserve  further  consideration.  These  are  listed  below. 


Issue  #12 


The  Navajo  Tribe  agrees  with  the  decision  of  the  New  Mexico  BLM  to  use 
the  100-foot  buffer  zone  for  Indian  gravesites.  The  Tribe  also  agrees  that 
the  nature  and  significance  of  Native  American  religious  sites  must  be 
determined  to  permit  the  land  managing  agency  to  make  appropriate  decisions. 
The  Tribe  does  not  feel  that  the  number  of  people  who  revere  a  sacred  site  is 
necessarily  dispositive  of  whether  the  sacred  site  should  be  considered  a 
church,  as  there  are  many  churches  with  few  parishioners.  The  Tribe  believes 
that  the  AIRFA  policy  should  be  liberally  construed  to  aid  Navajo  Americans  in 
I  the  free  exercise  of  their  faiths. 

We  agree  that  BUI  needs  much  guidance  in  the  application  of  criterion  43 
for  Indian  sacred  sites .   The  New  Mexico  BLM  has  approached  the  problem  in  a 


Letter  to  Director  (640) 
Cannents 
April  15,  1985 
Page  Two 


manner  which  anthropologists  agree  will  likely  not  uncover  sacred  sites.  An 
ethnological  approach  is  needed,  and  has  been  enployed  quite  successfully  by 
at  least  one  energy  company  in  the  San  Juan  Basin. 

The  Navajo  Tribe  would  like  the  opportunity  to  assist  in  developing 
guidance  in  this  area,  as  over  90%  of  the  people  to  be  directly  affected  by 
San  Juan  Basin  mining  are  Indians,  according  to  the  1980  census. 

Finally,  we  believe  that,  where  activities  are  to  occur  within  the 
boundaries  of  an  "opened"  Indian  reservation,  as  in  the  San  Juan  Basin  (see  35 
Stat.  444,  457  and  compare  Solem  v.  Bar  let  t,  70  L  Ed  443  (1984),  tribal  law 
should  be  referenced  with  respect  to  relocation  of  graves,  not  state  law, 
since  Tribes  possess  the  civil  and  regulatory  jurisdiction  in  these 
reservations . 
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Issue  f!5 

The  strongest  disagreement  of  the  Navajo  Tribe  to  the  conclusions  of  the 
authors  is  with  Issue  #15.  It  is  clear  to  us  that  the  changes  made  in 
criterion  $7  have  greatly  reduced  the  level  of  protection  to  historic  sites  in 
the  San  Juan  Basin,  especially  when  these  changes  are  considered  in 
conjunction  with  BLM's  failure  to  comply  with  its  continuing  duties  under  E.O. 
11593  and  with  BLM's  "deferral"  of  consideration  of  criterion  H  in  the  San 
Juan  Basin.  The  Draft  Environmental  Impact  Statement  Supplement  (DEISS)  for 
Federal  coal  leasing  shows  that  there  is  no  justification  for  hAirrying  into 
additional  coal  leasing  (either  PRLA  or  competitive);  indeed,  the  State  of  New 
Mexico,  in  comments  to  the  DEISS,  has  asserted  that  the  data  presented  therein 
support  the  notion  of  abandoning  the  federal  coal  leasing  program,  a 
conclusion  which  the  Tribe  concurs  In.  If,  as  the  Review  suggest.  Class  III 
surveys  will  be  required  prior  to  surface  disturbance,  there  is  no 
justification  for  deferring  the  survey  and  listing  process  to  a  later  date. 

Wiat  E.O.  11593,  NHPA,  FLPMA,  and  S*CRA,  clearly  contemplate  is  a 
determination  of  eligible  sites,  a  listing  of  sites  in  NRHP,  and  application 
of  the  unsuitability  criterion  to  prevent  disturbance.  By  failing  —  for  over 
a  decade  —  to  comply  with  E.O.  11593  in  the  San  Juan  Basin,  BLM  has  violated 
the  intent  of  Congress.  Sites  which,  but  for  the  default  by  BLM  of  its  NHPA 
duties,  which  would  be  listed  on  NRHP  and  unsuitable  for  surface  mining  are 
now  proposed  to  be  merely  "considered  by  the  decisicn  maker"  (Review,  at  28) 
but  not  necessarily  protected  by  him. 
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Plainly,  the  San  Juan  Basin  is  one  of  the  most  valuable  archeological 
areas  in  North  America.  See,  e.g. ,  Washington  Office  Study  on  the  San 
Juan  Basin,  U5D0I,  March,  T979;~Final  K.I.S.,  Star  Lake  -  BLSti  Regional 
Coal,   Vol.'  I,   USDOI,  Feb.,    1979  at  11-89. 


Letter  to  Director  (640) 
Comments 
April  15,  1985 
Page  Ihree 

This  concern  over  the  destruction  of  historic  sites  in  the  San  Juan  Basin 
merges  with  the  Navajo  Trihe's  concerns  over  AIRFA,  as  many  (but  not  all)  of 
these  sites  play  a  significant  role  in  the  exercise  of  traditional  religions. 
The  tribal  cultural  resources  staff  (as  well  as  consultants  employed  by  the 
Tribe)  have  all  agreed  that  the  current  performance  of  BLM  in  this  regard  is 
woefully  inadequate. 

The  better  alternative,  given  the  saturated  coal  market,  is  to  inventory 
the  lands,  notify  ACHP  of  all  eligible  sites  for  possible  listing,  and  protect 
the  listed  sites  under  criterion  #7 .  For  all  tracts  sought  by  coal 
developers ,  this  would  allow  rational  land  use  planning  decisions  and 
priortizing  of  tracts  at  the  outset  by  BLM  and  the  RCTs.  For  FRLAs,  BLM  would 
be  able  to  assess  the  "conmercial  quantities"  requirement  as  required  under 
Berklund.  The  present  process  does  not  allow  su.  ordered  decision-making. 

Issue  #21 

We  agree  that  additional  guidance  for  BLM  is  needed  in  application  of 
reclaimability  considerations  in  planning  decisions.  The  EMRIAs  done  in  this 
area  (West  Bisti,  Kimbeto,  Ojo  Encino)  should  be  consulted  carefully,  in 
addition.  The  problem  suggested  by  the  conclusions  for  this  issue,  however, 
regards  the  implicit  assumption  that  state  of  the  art  reclamation  practices 
will  be  used  and  that  mine  plans  will  be  ccmplied  with.  This  assumption  is 
not  warranted  by  experience.  See,  Johnson,  C.R. ,  Still  Stripping  the  Law  on 
Coal,  NRDC  (1984)  where  it  is  stated  that  New  Mexico  issued  NOV's  for  only  9Z 
of- the  violations  it  observed.  We  hope  that  this  record  will  improve  for 
lands  within  the  San  Juan  Basin  as  the  Navajo  Tribe  assumes  regulatory 
authority,  but  marginally  reclaimable  lands  should  be  prioritized  last  in 
RCT/BLM  land  use  decisions,  especially  given  the  violations  of  the  mine  plans 
and  the  lax  regulatory  environment  seen  in  recent  years. 

Issue  #29 

We  agree  with  the  reasoning  of  the  findings  and  conclusions  of  criterion 
,  #20,  but  urge  that  Tribal  unsuitability  criteria  replace  state  unsuitability 
'  criteria  where  the  lands  are  within  the  civil  and  regulatory  jurisdiction  of 
|  Indian  tribes. 

Issue  #31 

As  noted  above,  data  inadequacy  problems  are  very  real.  See  also, 
attached  Exhibit  A,  incorporated  herein  by  reference.  It  is  only  because  of 
opposition  by  Congress,  states,  tribes,  and  concerned  organizations  to 
haphazard  federal  leasing  that  'Vio  environmentally  sensitive  areas  which  would 
be  unmineable  under  SKUA  have  yet  been  leased."  Review,  at  44. 
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The  Navajo  Tribe  urges  that,  while  the  coal  market  is  saturated,  BLM  cure 
its  data  inadequacy  problems  with  sincere  efforts  to  survey  for  historic 
sites,  native  religious  sites,  gravesites,  and  endangered  species  sites. 
Further,  decisions  in  the  San  Juan  Basin  should  await  the  location  of  the 
Continental  Divide  National  Scenic  Trail,  not  vice  versa. 


Issue  #32 

See  above  comments  to  Issue  #15. 


Issue  #38 

The  Navajo  Tribe  agrees  with  the  centrality  of  mitigaticn  by  lease 
stipulation  in  coal  leasing.  We  feel  that  data  inadequacy  problems  must  be 
remedied  prior  to  the  setting  of  lease  stipulations  both  as  a  logical 
prerequisite  and  under  Berklund  and  FLPMA. 

As  OTA  stated,  the  Navajo  Tribe  should  have  an  "integral  role"  in  the 
implementation  of  coal  leasing  planning  in  the  San  Juan  Basin.  CIA,  May  1984, 
at  123.  The  Navajo  Tribe  has  submitted  (as  has  the  Navajo  Area  Office  of  the 
BIA)  detailed  proposed  lease  stipulations  to  the  New  Mexico  BLM.  The 
submission,  which  included  data  frcm  demographers,  reports  of  other  experts, 
affidavits  of  tribal  leaders,  legal  analysis  and  factual  justification,  has 
not  generated  any  response  to  the  Tribe  from  BLM.  Proposed  BIA  stipulations , 
with  which  the  Tribe  generally  concerns,  have  received  the  same  treatment. 

Thus,  the  "guidance"  suggested  at  p.  55  should  mandate  careful 
consideration  of  Tribal  and  BIA  stipulations,  to  be  rejected  only  on  a  showing 
of  legal  impossibility  or  extraordinary  cause. 

Issue  #43 

See  conments  to  Issue  #38,  above.  We  agree  that  BIA  must  be  more 
centrally  involved  in  the  process.  The  Navajo  Tribe  suggests  that  it  also  be 
made  a  decision -making  partner  in  any  MDU  for  the  San  Juan  Basin. 

Issue  #47 

The  Navajo  Tribe  has  conducted  a  survey  of  all  Navajo  occupants  within 
PRLA  tracts  in  the  San  Juan  Basin.  None  are  "unauthorized,"  having  lived 
there,  with  the  blessing  of  the  federal  government  for  generations.  We  have 
presented  our  legal  analysis  to  the  Farmington  Resource  Office  of  BLM. 
Exhibit  B,  attached  hereto.  We  hope  to  continue  to  cooperate  with  BLM,  but 
will  protect  the  rights  of  Navajo  occupants  to  the  best  of  our  ability.  This 


> 
"0 
"0 

m 

z 
o 

X 


letter  to  Director  (640) 


16-8 

con!. 


April  15,  1985 
Page  Five 


is  a  central  issue  to  the  Navajo  Tribe,  having  seen  the  disastrous  and  tragic 
results  of  forced  relocation  from  the  Former  Joint  Use  Area.  See,  e.g. ,  Wall 
Street  Journal  of  April  8,  1985.  The  results  have  been  an  eight-fold  increase 
In  mental  health  referrals,  increased  suicide,  and  cultural  anomie.  The 
Navajo  Tribe  will  not  sit  by  if  such  a  tragedy  is  proposed  to  be  repeated. 

In  conclusion,  as  is  noted  at  p.  56  of  the  Review,  the  unsuitability 
"criteria  were  designed  to  be  used  as  a  screen  early  in  planning,"  The  lack 
of  any  need  for  coal  leasing  for  the  foreseeable  future  will  allow  BLM  to 
remedy  its  data  problems.  The  Navajo  Tribe  offers  its  cooperation  and  hopes 
that  its  recommendations  will  be  entoraced  by  BLM. 

Very  truly  yours, 

THE  NAVAJO  NATION 


Paul  E.£ 

Department  of  Justice 
Post  Office  Drawer  2010 
Windcw  Rock,  Arizona  86515 
Telephone:  (602)  871-6933 


Attachments 
PEF/mw 


December  II,  1984 


Bureau  of  Land  Management 
Assistant  Director 
Solid  Leaseable  Minerals  {620) 
18th  and  C  Street 
Washington,  D.  C.  20240 

Re j  Dnsuitability  Criteria 

Dear  Sir  or  Madam: 

This  letter  is  sent  on  behalf  of  the  Navajo  Tribe  of  Indians 
in  response  to  the  request  for  comments  on  the  application  of  the 
20  unsuitability  criteria.   As  the  O.T.A.  report  noted,  1  the 
Navajo  Tribe  should  play  an  "integral  role"  in  the  implementation  of 
any  coal  leasing  programs  in  the  San  Juan  Basin.  These  comments 
supplement  those  summarized  in  the  O.T.A.  report  at  122-124. 

The  Congressional  expectation  in  listing  unsuitability  criteria 
in  S.M.C.R.A.  has  been  largely  frustrated  by  B.L.M.  in  New  Mexico.  - 
Orderly  planning  would  involve:  first,  the  inventorying  of  resources; 
second,  the  evaluation  of  the  inventory  data,-  ani  third,  the  informed 
application  of  the  unsuitability  criteria.   This  application  would 
consider  relative  values ,   need,  and  importance  of  the  potentially 
competing  resources.. 

In  contrast,  as  alluded  to.  in  the"  OVT-Airreport  at  .108,  B.i,.H;-^ 
has  done  its  pre-lease  "planning"  in  New  Mexico  without  baseline  data,! 
deferring  unsuitability  decisions  indefinitely.   For  example,  with 
respect  to  archeo logical  resources,  it  is  universally  recognized  that 
the  San  Juan  Basin  is  one  of  the  best  (if  not  the  best)  archeological 
regions  in  North  America.   See,  e.g.,  Washington  Office  Study  on  the 
San  Juan  Basin,  U.S. D.O.I.  March,  1979;  San  Juan  Basin  Regional  Uran- 
ium Study,  U.S.D.O.I.,  Jan.,  1981,  at  X-6;  Final  E.I.S.,  Star  -  Lake 
Bisti  Regional  Coal,  Vol.  I,  U.S.D.O.I.,  Feb.*  1979  at  11-89.   Un^ 
suitability  criteria  (t7  is  "publicly  owned  places  on  Federal  lands 
which  are  listed  on  the  Nation  Register  of  Historical  Places."   One 


1  Environmental  Protection  in  the  Federal  Coal  Leasing 
Program,  O.T.A.,  Mav.  1984,  at  123. 
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December  11,    1984. 
page   Two 


would  expect,    therefore,    fhat  —  prior  to  leasing  docicions   and   com- 
mercial quantities  evaluations  —  B.L.M.   would  inventory  the  Loqh 
areas  for  archeological   sites,   nominate   those  eliglblo   for  incluaion 
in  the   Register,    await  decisions  on   such  nominations,    and  than  apply 
the  unsuitability  criteria. 

In  contrast  —  and  in  violation  of  N.H.P.A.    and  the  continuing 
duty  of  E.O.    11593  —  B.L.M.   has  failed  to   inventory  sites  in  the 
lease   area,!   has  thus   failed  to  include  archeological   sites  in   its 
pre-lease  decision-making,    and  has  thus  also   failed  to. act.with  any 
reasonable  degree  of  caution  with  respect  to  the  archeological   t™«"« 
in  the  San  Juan  Basin.3      The   failure  of   the  B.L.M..  to  undertake  proper 
precautions  is  underscored  by  the  fact  that  many  of  the   sites  are  central 
to  Navajo  religion.      Thus,    the  failure  of  B.L.M.   to   inventroy  archeo- 
logical  sites   for   inclusion   in  the  planning   and  decision-making  process 
implicates  a   failure  of   B.L.M.   to  comply  with  A.I.R.F.A.    (42  U.S.C.    51996). 
in   addition.      The   hit-or-miss  interview^pproach  of  B.L.M.   with  respect  to 
religious  sites  was  scientifically  unacceptable,   at  best,    and  dishonest 
at  worst. 

The  lack  of  organized  and  serious  uiforts  to  identify   factors  of 
importance  to  native  Americans  in  the   San  Juan  Basin  is  felt  not  only 
in   archeological,    religious,    and  contemporary   cultural   issues,    but  also 
in  criterion   »3;   cemeteries.      The  unsuitability  criteria,   as  applied  in 
Indian  country,    should  reflect  the  burial  practices  of   Native  Americans, 
and  accord  their   grave  sitee  all  the  protection  of   dedicated  cemeteries. 
This  wpuld  be  consistent  with  two  opinions  of  the  .Portland  Regional 
Solicitor. 

-      The  deferral  of  data  gathering,    data  evaluation,   and  decision-making 
isalso  reflected  in  the  B.L.M.    failure  to  apply  criterion.  1 1 :   Trails . 
The  continental  Divide  National  Scenic   Trail:  hafl-been   authorirad  by 
Congress  since   1978    (P.L. '95-6251  .*'- Everybody  knows  where  the  Continental 
Divide  proceeds  through  the  San  Juan  Basin,    and  trail  routes  have   been 
proposed  for  years.      Nonetheless,   no   decision  has  been  made  on  the       . 
placement     of  the  National   Scenic  Trail.      The  decision  on  the  best  route 
should  occur  prior   to  leasing  decisions,   not  fall  into  place  by  default 
after  coal  companies  start  digging. 


2     A  10*  sample   survey  has  apparently  been   done. 


Indeed,   my  review  of   the  Federal   Register   shows,   even  for 
those  areas  covered  by   sample   surveys,    that  B.L.M.    has   failed 
to  nominate   any   sites  to  the  National   Register  of  Historic 
Places,    although  numerous  eligible   sites  were   discovered. 
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The   above   comments  apply  to  endangered  species  and  their  habitats 
(see   criteria  #9-15),    as  well.      See  O.T.A.   report,    at  107-108. 

I  wish  also  to  point  out  that  the  unsuitability  criteria  may  not 
lawfully  be  applied  in  a  way  to  restrict  the  ability  of  Indian  tribes 
or  allottees  to  develop  coal   resources  held  in   trust   for  them. 


Thank  you  for  this  opportunity   to  comment. 

Very  truly  yours. 


Paul  E.  Frye,   Attorney 

Navajo  Nation  Department  of  Justice 

P.O.   Drawer  2010 

Windov  Rock,  Arizona  86515 
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PETERSON  ZAH 

CHAIRMAN.  NAVAJO  THIHftL  COUNCIL 


EDWARD  T.  BEGAY 

VICECHA1HMAN.NAVAJ0  TRIBAL  COUNCIL 


Mr.  Mat  Millenbach 
Area  Manager 
Farmington  Resource  Area 
Bureau  of  Land  Management 
Farmington,  N.M.  87499 


Re:  Navajo  Occupancies;  Your  Letter  of  December  31,  1984 


Thank  you  for  sending  the  draft  cooperative  agreement  re- 
garding the  Navajo  Occupancy  Resolution  Program.  As  premised,  I 
am  enclosing  my  letter  to  Professor  Dumars  which  outlines  the  posi- 
tion of  the  Navajo  Tribe  with  regard  to  Navajo  occupancies  in  the 
tracts  now  being  applied  for  by  Preference  Right  Lease  applicants. 

1  do  not  now  know  what  role,  if  any,  I  will  have  in  the 
intra-Tribal  discussions  of  the  proposed  cooperative  agreement. 
In  general,  I  believe  that  the  objectives  are  sound,  although 
seme  appear  to  conflict  with  what  I  believe  are  legally  protect- 
able interests  of  the  occupants. ^in  addition,  I  would  suggest  a 
clarification  of  the  scope  of  the  proposed  agreement  so  that  it 
covers  lands  both  within  the  boundaries  of  the  addition  to  the 
Navajo  Reservation  confirmed  by  the  Act  of  May  29,  1908,  as  well 
as  lands  which  are  truly  in  the  "off  reservation,  checkerboard 
area." 

Thank  you  for  the  opportunity  to  review  and  comment  upon 
the  proposed  cooperative  agreement  and  draft  criteria.  I  hope 
that  the  above  (and  the  enclosed)  are  useful  to  you. 


Very  truly  yours. 


P^aul  Frye'   / 
Staff  Attorney 


These  concerns  stem  from  Part  II. A. A.    (second  portion)  and  Criteria 


(1) 

B  and  C(2),  and  the  case  authority  cited  in  the  enclosed  letter  to  Prof. 
Dumars.     As  you  know,    in  addition,    the  Navajo  Tribe  claims  beneficial 
ownership  interests  in  unallotted  lands  within  the  1908  reservation, 
because  of  the  failure  of  the  Executive  J^cLr^t_a;UoJ^men^_as_  required 
by  the  1908  Act.  |Jg    \V| 


Movember  27,    1984 


Charles  T.   Durnrs,    Esq. 
Professor  of  Lav* 
IM1  School    of  Law 
1117  Stanford,   N.E. 
Albuquerque,    fM        87131 

RE:      Indian  Occupants  of  Public  Domain  Lands 

Dear  Professor  Durars: 

As  you  suggested,  I  have  thought  about  possible  solutions  to  the  often 
competing  interests  of  Indian  occupants  of  public  lands  and  entitles  seeking 
to  lease  and  strip  mine  those  lands.  I  am  writing  to  you  so  that  the  Advisory 
Cormiittee  can  consider  the  Tribe's  input,  and  make  appropriate  recomnendat  ions 
to   the  Bureau  of  Land  Management. 

The  history  of  the  area  mustj.be  taken  Into  consideration,  1  believe. 
I  think  we  agree  that  people  who  have  recently  settled  on  land  that  thev  knew 
to  be  public  domain  land  for  the  purposes  of  establishing  rights  to  minerals 
or  of  Impeding  mineral  development  are  in  a  much  different  legal  position  than 
those  whose  fami  lies- have -lived' on  the  lands  for  generations..  See  Ffnch  vj 
United  States,  387  F.  2d  13,  15-T6  E  n.2  (TOth  Clr.  1967) .  cert',  "den."  390  U.S.* 
1612    (1968).  -  ■ 

HJstortcat  documents  show  that,  upon  their  return  to  the  Four  Comers 
area  from  the  Rosque  Redondo,  individual  Navajos  were  told  by  the  military 
authorities  that  they  could  return  to  their  former  homes  in  the  San  Juan 
Basin,  reqardless  of  whether  those  homes  were  within  the  reservation  created 
by  the  1868  Treaty.  As  late  as  1945,  the  Ccrrmlssion  of  Indian  Affairs  opined 
that  the  1868  Treaty  preserved  individual  aborininal  rights  of  occupancy. 
Such  rights  have  been  protected  by  the  federal  courts.  See,  Cramer  v.  trifted 
States,  261  U.S.  219  (1923),  United  States  v.  Dam,  706~F7  2d  919  (9th  Cir 
1983),   cert,   granted  '  — — — 


U.5. 


(1984). 


The  Department  of  the  Interior,  for  at  least  100  years,  has  been  required 
by  its  own  regulations  to  take  steps  to  protect  Indian  occuoants  of  public 
lands.  Cn  May  31,  1B84,  Corrmission  -McFarland  issued  a  circular  approved  by 
the  Secretary,  to  all  registers  and  receivers  as  follows: 
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Professor  Charles  T-  Dinars 

Indian  Occupants  of  Publ  lc  Domain  Lands 

November   27,    1984 

Page  Two 


Information  having  been  received  from  the  War 
Department  of  attempts  of  whi  te  men  to  dispossess 
non-reservatfon  Indians  alonq  the  Columbia  River  and  other 
places  within  the  Military  Department  of  the  Colurbia  of 
the  land  they  have  for  vears  occupied  and  cultivated,  and 
s  fmi  lar  Informat  Ion  having  been  received  from  other 
sources  in  reference  to  other  I  oca  1 1  ties  where  land  is 
occupied  by  Indians  who  are  making  efforts  to  support 
themselves  by  their  own  labor,  you  ar©  hereby  Insiructed 
to  neremptor i  iy  refuse  a  I  I  ent  i  res  and  f  I i  tngs  attempted 
to  be  made  by  others  than  the  Indian  occupants  upon  lands 
in  the  possession  of  Indians  who  have  made  improvements  of 
any  value  whatever  thereon. 

In  order  that  the  homes  and  Improvements  of 
such  Indians  may  be  protected,  as   intended  by  these 

instructions,  you  are  directed  to  ascertain,  by  whatever 
means  may  be  at  your  ccmrand,  whether  any  lands  in  your 
district  ore  occupied  .  by  Indian  inhabitants,  and  the 

locality  of  their  possession  and  improvements  as  near  as 
may  be,  and  to  allow  no  entries  or  filings  upon  any  such 

lands.  l\hen  the  fact  of  Indian  occupancy  is  denied  or 
doubtful,  the  proper  investigation  will  be  ordered  prior 

to  the  allowance  of  adverse  claims.  VMiere  lands  are 
unsurveved  no  appropriation  will  be  allowed  within  the 
_region  of  Indian  settlements  until  the  surveys  have  been 
made  and  the  1  and  occupied  by  Indians  ascertained  and 
de  f I ned . 

3  L.D.  371. 

Three  years  later-  the  Acting- Secretary  of'"  the\'lnterlor  *H.L'.? "Mtldrow 
reaffirmed  the  above  directive,  stating  that  It  'applied  "to  every  land 
district  and  to  all  lands  occupied  by  Indian  inhabitants  in  any  part  of  the 
public  land  States  and  territories  of  the  Ihited  States".  Circular,  6  L.D. 
341  (Oct.  26,  18B7).  The  1887  circular  was  approved  for  reprinting  without 
chanqe  on  December  20,  1903.  Land  in  Possession  of  Indian  Occupants.  32  L.D. 
382  (1903) .  Protect  ion  for  Indian  occupants  was  cont  inued  fn  regulations 
issued  in  1928.  Indian  Allotments  on  the  Public  Domain  etc..  52  i  .D.  383, 
398  {Feb.  1,  192"FT  TFe  first  published  volume  of  the  Code  of  Federal 
Regulations  included  this  protection,  43  C.F.R.  Section  176.20  (1938),  which 
has  been  continued  to   this  date.      See,   13  C.F.R.   Sections   2091.5  and  2901.6-3. 

The  Bureau  of  Land  Management  has  failed  to  follow  43  C.F.R.  §52091.5  and 
2091.6-3.  All  applications  made  by,  for  example,  those  seeking  preference 
r Ight  leases  should  have  been ,  and  must  be ,  suspended.  Leased  granted  i n 
violation  of  the  recjulat  Ions  wl  1 1  be  void.  E.g.  ,  McKay  v.  Wfehlenmaler,  226  F. 
2d  35    (D.C.   Cir.    1955). 


Professor  Charles  T. Dumars 

Indian  Occupants  of  Publ lc  Domain  Lands 
November   27,   1984. 
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■Ow.   m,^, In  Tribe   has    Investigated    the    Individual    clrcuretances   of   each 

The   Navalo  Tribe   nas    I„T  ,  JJ,.  1 1 »,   have  recently  roved   In  an  area  which 

OCCUPTV-     r^rusXthTt^llv"  Their   ancestors.      *ny   of    the 

rncesToVs^VT^  TtledTo   afio^nts   txxJer    the  Cnera,   AIMMt  Act  or   the 

S  of  Zy™.   HoV  (35  Stat.   «•,   -57).  but  did  not   receive  them. 

m..  I  believe  that  the  Preferenc  •  »g*£~  ^ITl,  » 
applications  embrace  the  res^erces  and  ^f^valo  Tribe  has  presented  a 
residents)    hold  void   prospecting    permits         me   I wa      I  ( 

compromise  position  to  BLM.  however     ^^'L^'gthl  Tribe  (and   to  be 

is  ^rs^rt%Xfe^  \xj?. 

E^Jt^JS^S^  ^Te^^ested    by    the   Tribe    «. 
attached. 

ror    a     t«*    ten.    approach     to     the    P*»-J.     «-    ffiVffJfgXZ 

interests  of  Navaios  should  be  recognized,     me  Color  of  Tl  tU Act™y  P 

the    appropriate   jM taJM «"   «■«**••,,, ,',  *'  ft  y^a'ty  "V'TTerated   by 

sjasLssrsr.^?.  ££.,eK  sag*  »^fe  - «-  ■*• - 

convey   interests   In  the  customary  use  areas  and  to  force  relocation. 

in  sumry.  we  suggest  that   the  Advisory  Oorm.lt tee  reccmmnd  to  BUI  that: 
,         KM   incorporate    the  Jose  stipulations,  proposed  by   the  Navajo 

Tribe   Into  Preference  Right  Leases;   and 
2.       BUM   refect    any   PRLA  where    the   applicant    and   the  occupant    are 
unable,  to  reach  agreement. 
Please  "adVise^^'yotrdesIre  more   1  n forma ffllfcoe  a  Wfferentf.focus., 
look  forward  to  seeing  you  again. 

Sincerely; 

THE  NAVAJO  NATION 


Paul   E/Frye,  Attorney 
Department  of  Justice 
P.  O.   Drawer  2010 
Window  Rock,  AZ  ..    86515 
Telephone:    (602)   871-6931-32 
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RESPONSES  TO  UNSUITABILITY  REVIEW  COMMENT  LETTEE  16 


BLH  welcomes  any  support  and  assistance  from  the  Navajo  Nation  in 
identifying  sacred  areas  and  Indian  gravesites  that  might  bo  affected 
by  lease-related  activitiea.   The  reference  to  relocation  of 
cemeteries  on  page  22  of  the  Unsuitability  Review  should  have  been 
changed  to  reference  tribal  law  applicable  within  reservations. 

The  changes  in  criterion  7  reflect  a  Department  of  the  Interior 
policy  decision  to  address  only  those  publicly  owned,  listed  National 
Register  sites  during  tha  applying  of  the  unsultabllity  screen.   This 
decision  is  based  on  the  language  in  Section  522(e)(3)  of  the  Surface 
Mining  Control  and  Reclamation  Act  (SHCRA) .   BLH' a  obligation  to 
comply  with  other  sections   of  SMCRA  addressing  cultural  reaource 
protection  and  the  provisions  of  the  National  Historic  Preservation 
Act,  however,  must  also  be  completed  during  the  planning  process. 
Cultural  resources  not  addressed  during  the  applying  of  unsuitability 
criterion  7  will  be  covered  during  tha  applying  of  the  multiple  use 
screen  to  determine  needed  protective  measures. 

Instead  of  delaying  all  survey  and  evaluation  until  just  before 
surface  disturbance,  BLH  has  developed  a  phased  inventory  system  that 
ia  completed  during  the  planning  process.   This  system  calls  for 
completing  a  literature  search,  resource  overview,  and  sample 
inventories  for  broad  areas  that  might  be  leased,  with  more  specific 
and  intensive  work  to  be  done  as  proposed  mining  tracts  become  better 
defined. 

The  provisions  of  Eieeutlva  Order  11593  were  Incorporated  into  the 
1980  amendments  to  the  National  Historic  Preservation  Act  (NHPA) . 
Theae  reaponsibilities  are  addressed  in  Section  110  of  NHPA,  which 
cautions  federal  agencies  to  adequately  protect  cultural  properties 
under  their  jurisdictions  and  to  nominate  eligible  properties  to  the 
National  Register.   In  the  past,  BLH  has  worked  conatructively  with 
State  Historic  Preservation  Officers  and  the  Advisory  Council  on 
Historic  Preservation  to  protect  important  properties  regardless  of 
their  designations. 

This  suggestion  will  be  presented  to  the  Secretary  of  the  Interior. 

BLH  has  already  gathered  much  cultural  resource  baseline  data  for  the 
San  Juan  Basin.   Rather  than  proceed  with  surveys  that  are  designed 
to  cover  the  entire  region,  BLH  feels  that  it  would  be  wiser  to  await 
future  lease  proposals  before  completing  intensive  surveys  of 
possible  lease  areas. 

See  response  to  Unsuitability  Review  comment  16-2. 


BLH  recognizes  the  importance  of  considering  mitigation  measures  to 
relieve  impacts  on  Indian  Reservations  from  adjacent  Federal  coal 
leasing.   The  Department  of  the  Interior  welcomes  all  suggestions  for 
stipulations  before  It  issues  a  coal  lease  but  retains  the  right  to 
make  the  final  determination  of  all  leaaa  stipulations. 

See  response  to  16-6. 

The  memorandum  of  understanding  (HOU)  mentioned  In  the  report  would 
be  a  national-level  document  which  the  Navajo  would  be  concerned  with 
but  which  would  be  relevant  to  all  regions.   Thus,  it  would  not  be 
appropriate  for  the  Navajo  to  be  singled  out  as  a  party  to  the  MOU. 

The  Navajo  Tribe  haa  taken  the  appropriate  action  by  presenting  their 
analysis  to  BLH's  Faraington  Resource  Area  Office.   The  rights  of  the 
Navajos  with  regard  to  occupancy  on  the  tracts  covered  by  preference 
right  lease  applications  will  be  considered  during  tha  processing  of 
these  applications.   In  addition,  any  pending  legal  actions  will  be 
addressed  before  issuance.   A  national  programmatic  EIS  is  not  the 
appropriate  document  to  address  site-specific  issues. 
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LEAGUE  OF  WOMEN  VOTERS  OF  NEW  MEXICO 


■To  MOMOit  Political.  Rm«niuiuty  Through  iwrc 

510  Second  St.  KH   #219 


March  18,  I985 


and  Activ*  Participation  of  Citizkkb   i 

Albuquerque,    NM    87102 


GOVi^HINT" 


Mr.  Charles  Luscher 

State  Director 

New  Mexico  State  Office  BLM 

Santa  Fe ,  New  Mexico  87501 

Dear  Mr.  Luschert 

The  League  of  Women  Voters  would  urge  that  a  clear  policy 
statement  should  be  developed  in  the  coal  unsuitability 
regulations  regarding  public  participation. 

Regulations  by  themselves  can  be  changed  or  overlooked, 
or  not  enforced,  especially  when  their  connection  with 
overall  policy  is  not  clearly  outlined. 

Public  participation  has  often  been  recognized  as  a  valu- 
able element  in  good  government  processes  and  as  increasing 
cooperation  with  the  law.   To  hide  the  need  for  it  in  in- 
direct references  or  little  read  sections  of  the  regulations 
weakens  the  understanding  and  sharing  of  the  process. 

We  would  find  that  additional  planning  guidance  is  not 
enough  to  make  public  participation  clear  to  most  citizens, 
even  though  section  3hv61.  J-l(a)    will  be  expanded  to  provide 
specifically  for  public  comment. 

If  the  law  is  to  be  properly  understood,  public  participation 
requirements  and  opportunities  should  be  clearly  stated  both 
in  policy  and  in  specific  regulations. 

With  appreciation  for  this  opportunity  to  express  our  views, 

Sincerely  yours, 

Peggy  nemmendinger     O 
President 

ph/pa 


RESPONSES  TO  UNSUITASILITY  REVIEW  COHHBNT  LETTBH  17 


The  Department  of  the  Interior  in  committed  to  Fully  Informing  and 
involving  the  public  in  decisions  related  to  federal  coal  leasing. 
Opportunity  for  public  to  comment  on  the  use  of  the  unsuitability 
criteria  will  be  restored  to  the  regulations.   Also,  public 
participation  calendars  showing  key  dates  and  types  of  actions  will 
be  published  early  in  land  use  planning  and  coal  activity  planning  to 
assure  that  the  public  is  aware  of  and  has  time  to  prepare  comments 
on  BLM-prepared  materials  or  proposals. 


> 

T> 

m 

z 
o 

X 


18 


en 


5taJe  of  3-fTcmiana 
©fftrc  of  the  (*>aucrtiar 
SUicnn,  Montana  59S20 

May    15,    1985 


Honorable  Donald  Paul  Hodel 
Secretary ,.  Department  of  the  Interior 
L8th  arui  C  Streets  NW 
Washington  DC 

Dear  Mr.  Secretary: 

This  letter  provides  comment  on  the  Draft  Environmental 
Impact  Statement  supplement  on  the  Federal  Coal  Management  Program 
(February,  1985].  It  also  provides  comments  on  the  following 
related  documents:  A  Review  of  the  Unsuitability  Criteria  in 
Federal  Coal  Leasing  [March,  1985  1,  Draft  BLM  Supplemental  Program 
Guidance  to  the  Bureau  Planning  System  (February  i985),  and 
Production  Forecast  Technical  Report,  (March,  1985). 

Montana  believes  that  a  workable  and  predictable  federal  coal 
leasing  program  is  vital  to  the  energy  security  of  the  nation  and 
essential  to  the  economic  development  needs  of  this  state.  It  is 
prudent  to  restore  a  workable  leasing  program  in  order  that  the 
need  for  new  leasing  can  be  assessed  in  each  region  and  to 
establish  improved  procedures  for  evaluating  the  acceptability  of 
coal  lands  for  leasing.  I  offer  the  following  observations  and 
recommendations  to  help  guide  the  Department's  efforts  toward  this 
end. 


Product ion  Forecasts 

The  production  forecasts  contained  in  Chapter  3  of  the  Coal 
Program  Environmental  Impact  Statement  (EIS)  provide  one  cool  for 
the  Regional  Coal  Teams  (RCT)  to  use  in  determining  if  additional 
coal  leasing  is  warranted  in  a  region.  These  forecasts ,  however , 
should  be  considered  as  only  one  of  many  tools  for  determining 
future  coal  demand.  -Furthermore,  meeting  the  aggregate  demand  for 
future  production  is  but  one  of  several  goals  for  the  federal  coal 
leasing  program.  Indeed,  there  may  be  a  need  to  lease  even  when 
the  aggregate  numbers  do  not  so  indicate.  For  example,  in  some 
instances,  there  may  be  value  itl  leasing  to  prevent  existing 
leases  with  environmental  or  socioeconomic  problems  from  coming 
into  production.  Additionally,  the  coal  market  has  many  unigue 
niches  which  may  not  be  reflected  in  aggregate  demand  forecasts. 
To  provide  coal  for  such  unigue  opportunities  requires  a  careful, 
region-by-regian,  market  assessment  of  the  need. 

There  is  also  a  need  to  continually  reevaluate  the  demand  for 
coal  on  both  a  regional  as  well  as  a  national  basis.  While  the 
forecasts  in  Chapter  3  may  present  an  accurate  picture  of  the  coal 
market  today,  they  are  subject  to  the  same  frailties  which  have 


Honorable  Donald  Paul  Hodel 
Secretary,  Department  of  the  Interior 
May  15,  1985 
Page  2 


plagued  previous  forecasts.  The  recent  track  record  of  forecast- 
ing coal  demand  by  both  government  and  the  private  sector  has  been 
notably  inaccurate . 


Runs  of  the  National  Coal  Model 

The  BLM  should  affirm  in  writing  a  policy  that  requires  the 
BLM  to  make  runs  af  the  national  coal  model  (and  other  analytic 
tools)  using  alternative  assumptions  provided  by  RCT's.  This  has 
been  a  repeated  recommendation  by  the  Federal-State  Coal  Advisory 
Board  for  the  past  several  years. 

Data  Adeguacy  Standards 

In  response  to  recommendations  by  the  Office  of  Technology 
Assessment,  Secretary  Clark  directed  the  establishment  of  data 
adequacy  standards  for  the  coal  leasing  program.  The  western 
states  have  supported  this  concept  as  a  means  of  not  only  improv- 
ing data  upon  which  decisions  are  based,  but  also  as  a  means  of 
improving  public  confidence  in  the  program  and  avoiding  future 
leasing  moratoriums. 

National  standards,  as  indicated  in  the  Department's  A  Review 
of  Unsuitability  Criteria  in  Federal  Coal  Leasing,  must  by 
necessity  either  be  so  general  as  to  be  of  little  use  in  the  field 
or  so  detailed  as  to  burden  the  program  with  requirements  not 
germane  in  all  coal  leasing  regions.  To  help  alleviate  this 
problem,  Montana  recommends  that  data  adequacy  standards  should  be 
set  by  each  RCT  for  its  specific  region.  We  further  recommend 
that  data  adequacy  standards  be  adopted  through  the  following 
process: 

1.  The  BLM  should  provide  each  regional  coal  team  with  a 
listing  of  potential  subjects  for  data  adequacy  standards. 

2.  Regional  coal  teams  should  review  the  list  of  potential 
subjects  and  develop  a  list  of  areas  of  possible  standards  which 
corresponds  to  the  critical  environmental,  socioeconomic  and 
coal  resource  issues  in  the  region. 

3.  Regional  coal  teams  should  propose  draft  data  standards 
in  each  region  and  solicit  public  comment.   Following  a  review  of 
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Honorable  Donald  Paul  Hodel 
Secretary,  Department  of  the  Interior 
May  15,  1965 
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comments , 
region. 


the   team  should  publish   the  data  standards  for  the 


Acceptance  of  RCT  Leasing  Recommendations 

Paragraph  4  of  the   Powder  River  RCT  Charter  states: 

"RCT's  recommendations  to  the  BLM  Director  shall  be 
accepted  except  in  the  case  of  an  overriding  natural 
interest  or  in  the  case  that  the  advice  of  the  Gover- 
nors) is  accepted  pursuant  to  43  CFR  3420 . 4-39 ( c ) .  In 
cases  where  the  RCT's  advice  is  not  accepted,  a  written 
explanation  will  be  provided  to  the  RCT  and  the  public." 


I  believe   this  language   is  so   important  that 
included  in  the  BLM's  coal  leasing  regulations. 


it  also  should  be 


Unsuitability  Criteria 

The  BLM's  review  of  the  coal  program  unsuitability  criteria 
reflects  many  of  the  changes  suggested  by  the  Office  of  Technology 
Assessment  as  well  as  those  made  by  Montana  state  agencies  in 
meetings  with  BLM  staff.  A  continuing  criticism  of  the  process  is 
that  lands  should  not  be  carried  forward  as  acceptable  in  the 
leasing  process  when  the  available  data  on  such  lands  is  not 
adequate  to  apply  the  unsuitability  criteria.  Instead  such  lands 
should  be  declared  "unsuitable  pending  further  study." 

Montana  also  believes  that  the  15  existing  unsuitability 
criteria  should  be  retained  at  least  through  the  next  round  of 
coal  leasing.  We  concur  with  the  report  recommendation  that  no 
additional  unsuitability  criteria  be  added  at  this  time.  We  also 
concur  that  data  requirements  for  split  and  non  split  estate  lands 
should  be  the  same . 

Attached  to  this  letter  are  additional  comments  provided  by 
the  Montana  Department  of  Fish,  Wildlife  and  Parks  on  the  criteria 
for  resident  species  of  high  state  interest  (unsuitability 
criteria  *15) . 
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Fair  Market  Value 

The  Department  should  abandon  its  procedure  of  accepting  as 
legitimate  bids,  bids  which  are  as  low  as  25  percent  of  the 
pre-sale  estimate.  These  bids  are  currently  averaged  with  the 
pre-sale  estimate  and  become  the  acceptance  price  for  the  leases. 
Using  bids  as  low  as  25  percent  of  the  government's  estimate  of 
value,  erodes  public  confidence,  a  vital  component  of  a  workable 
coal  program.  The  Department  should  increase  the  25  percent  level 
to  75  or  90  percent  to  assure  the  public  that  coal  is  being 
leased  for  its  fair  market  value. 


The  Department  should  re-examine  its  proposal  to  eliminate 
the  S100  per  acre  minimum  bid,  since  it  has  not  specified  a 
substitute  level.  The  Department  should  also  re-examine  the 
proposal  to  keep  bids  secret.  The  system  of  sealed  bids  followed 
by  oral  bidding,  which  was  in  effect  prior  to  the  1982  lease  sale 
in  the  Powder  River  Basin,  worked  well  and  did  not  undermine 
public  confidence . 
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Lease  by  Application 

The  BLM  state  directors  have  suggested  that  some  of  the 
present  federal  coal  regions,  within  which  coal  can  only  be  leased 
through  the  competitive  leasing  process  specified  in  43  CFR  3400, 
could  be  modified  or  shifted  to  a  lease-by-application  process. 
This  may  have  merit  in  regions  such  as  Fort  Union  where  industry 
demand  is  currently  relatively  low.  In  such  cases  the  option  to 
continue  the  RCT  under  a  lease-by-applicatian  process  should  be 
specifically  provided  in  the  regulations.  Furthermore,  the  duties 
and  responsibilities  of  such  RCT's  should  be  identified  in  the 
regulations.  We  also  believe  that  the  rules  should  specify 
that  the  decision  to  move  to  a  lease-by-application  process  or  to 
modify  the  boundaries  of  a  coal  leasing  region  must  be  initiated 
by  the  regional  coal  team. 


>< 


Inactive  Coal  Teams 

Montana  is  concerned  that  neither  the  coal  leasing  regula- 
tions nor  the  RCT  charters  contain  language  regarding  the  duties 
of  RCT's  for  regions  where  leasing  is  inactive.  We  recommend, 
therefore,  that  a  section  be  added  to  the  leasing  regulations  that 
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describe  the  duties  for  an  inactive  RCT.  These  rules  should  be 
formatted  in  a  manner  similar  to  "Duties  of  the  Team"  section  in 
existing  charters  and  should  describe  the  circumstances  whereby  a 
team  will  be  declared  inactive  and  whose  responsibility  it  is  to 
make  such  a  determination.  The  section  should  describe  what  would 
trigger  an  inactive  team  to  meet.  Montana  feels  that  at  a 
minimum,  inactive  RCT's  should  meet  once  per  year.  Inactive  RCT's 
must  be  given  adequate  opportunity  to  review  proposed  coal  leases 
and  to  subsequently  make  recommendations  to  the  BLM.  It  is 
suggested  that  meetings  of  the  Inactive  Teams  be  held  in  the 
appropriate  coal  leasing  region.  Federal-State  Coal  Advisory 
Board  meetings  should  not  be  a  substitute  for  these  local  meet- 
ings. 


Implementation  Guidelines 

The  Department  should  retain  the  current  policy  of  denying 
lease  assignments  to  parties  which  would  not  otherwise  qualify  for 
new  competitive  leases.  Changing  the  policy  could  result  in  large 
scale  lease  assignments  merely  for  the  purpose  of  escaping  the 
prohibitions  of  Section  2(a)  (2)  (A)  of  the  Mineral  Leasing  Act. 


Thank  you  for  the  opportunity  to  comment. 
Sineerely, 


Jack  D.  Edwards 
Michael  0.  Giblin^ 


TED  SCHWINDEN 
Governor 


COMMENTS  PROVIDED  BY  THE 
MONTANA  DEPARTMENT  OF  FISH,  WILDLIFE  AND  PARKS 


'JNSUIT  ABILITY  CRITERIA  #15 
{Resident  Species  of  High  State  Interest) 


1 .  Clear  and  concise  delineation  for  resident  species  of  high 
state  interest  should  be  incorporated  into  the  unsuitability 
guidance  document.  These  delineations  will,  of  course,  vary  from 
state  to  state  and  between  coal  regions.  The  DFWP  is  ready  to 
assist  the  BLM  in  providing  these  delineations  for  Montana's 
species  of  high  state  interest. 

2.  Wildlife  inventories  on  potential  lease  tracts  must  occur  as 
early  as  possible  in  the  land  use  planning  process.  The  timing  of 
these  inventories  for  specific  species  should  be  coordinated  with 
the  State  and  Federal  wildlife  agencies. 

3 .  The  BLM  should  establish  standards  for  the  length  of  time  to 
conduct  adequate  pre-leasing  wildlife  inventories. 

4.  We  concur  with  the  BLM ' s  recommendation  to  change  the  words 
"most  critical"  to  "crucial"  with  regard  to  species  of  high 
state  interest.  We  believe  that  this  would  better  satisfy  the 
intent  of  criteria  15  and  would  help  eliminate  a  lot  of  con- 
fusion. 

5.  We  also  concur  with  the  BLM's  recommendation  that  the  coverage 
of  sensitive  plans  can  be  made  either  under  criteria  20  or  during 
application  of  the  multiple  resource  trade-off  screen.  Inform- 
ation on  such  plant  species  should  be  solicited  from  each  BLM 
state  office  as  well  as  from  State  and  Federal  wildlife  agencies. 
The  BLM  should  be  aware  that  a  Montana  Natural  Heritage  Program 
was  recently  funded  by  the  State  Legislature.  As  this  program 
develops  in  the  coming  years,  it  should  assist  the  BLM  in  identi- 
fying potential  coal  lease  areas  having  threatened  or  endangered 
plant  and  animal  species. 
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RESPONSES  TO  UNSUITABILITY  REVIEW  COMMENT  LETTER  18 


At  its  March  21,  1985  meeting,  the  Federal-State  Coal  Advisory  Board 
recommended  to  the  Secretary  of  the  Interior  that  BLM  bo  directed  to 
delegate,  insofar  as  possible,  specific  decisions  on  data  adequacy, 
particularly  on  issues  and  concerns  that  are  best  addressed  at  the 
regional  level.   The  Secretary  will  decide  on  this  recommendation 
after  the  final  supplemental  KIS  is  filed. 

Assuming  that  the  Secretary  selects  the  Proposed  Action  and  endorses 
the  RCT  recommendation  on  data  adequacy,  the  adoption  of  data 
adequacy  standards  is  likely  to  follow  a  process  similar  to  the  one 
the  commenter  suggests.   One  significant  addition  to  this  process 
will  be  the  contributory  role  of  three  science  advisors  to  each  RCT. 
The  science  advisors  will  assist  both  in  the  formulation  of  standards 
and  the  later  review  of  data  in  light  of  these  standards. 

The  federal  coal  regulations  require  the  surface  manager  to  publish 
in  the  land  use  plan  a  statement  of  the  adequacy  and  reliability  of 
the  data  used  to  apply  the  20  criteria  (see  43  CFE  3461 .3-Kb)  (1) ) . 
The  Department  of  the  Interior  has  proposed  a  rulemaking  reinstating 
the  public  comment  period  on  the  results  of  using  the  unsui tabill ty 
criteria.   Such  a  comment  period  la  also  open  to  discussion  of  the 
use  of  exceptions  and  exemptions.   Since  1979,  the  Department's 
policy  has  been  that  land3  are  suitable  until  evidence  shows  a 
condition  of  unsuitability . 

See  response  to  Unsuitability  Review  comment  12-5. 

Under  existing  planning  guidance,  the  authorized  officer  adjusts  the 
schedule  before  or  during  the  applying  of  the  four  coal  screens  for 
several  reasons,  including  a  lack  of  enough  information  to  apply  the 
unsuitability  criteria.   The  preplanning  phase  of  the  process 
provides  for  early  identifying  of  data  inadequacies  through  the 
development  of  an  inventory  data  plan.   Proper  preplanning  can 
eliminate  the  deferral  of  decisions  on  the  application  of 
unsuitability  criteria  due  to  data  gaps.   A  discussion  of  this 
concern  will  be  added  to^ the  coal  land  use  planning  handbook. 
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STATE  OF  COLORADO 
Richard  D.  Lamm.  Governor 
DEPARTMENT  OF  NATURAL  RESOURCES 

DIVISION  OF  WILDLIFE 

James  B.  Ruch,  Director 

6O6O  Broadway 

Denver,  Colorado  8D216  1297-1 192) 


MEMORANDUM 

TO:        Laurie  Mathews,  Department  of  Natural  Resources 

FROM:   W/Al  Whitaker,  Wildlife  Program  Specialist 

DATE:      April  IS,  1985 

SUBJECT:   Review  o£  Federal  Unsuitability  Criteria  in  Coal  Leasing 

As  the  member  of  this  agency  who  participated  in  meetings  in  1984 
concerning  perceived  problems  with  the  unsuitabil ity  program,  I 
am  disappointed  in  the  content  of  the  above-referenced  document. 
At  no  time  during  the  meeting  I  attended  was  the  idea  of  changing 
"most  critical"  to  "crucial"  mentioned.   This  agency  has  always 
felt  that  we  have  adequate  data  to  describe  "most  critical"  habi- 
tat for  state  resident  species  of  wildlife.   I  have  participated 
in  the  evaluation  of  the  "unsuitability  process"  since  it  was  ini- 
tiated and  feel  that  any  problems  are  not  nearly  as  bad  as  per- 
ceived by  OTA.   Specific  comments  follow. 


Page 


section  C. 


This  section  misses  the  fact  that  the  federal  planning  process 
is  an  ongoing  one.   Because  an  area  is  found  unsuitable  at  one 
time  does  not  mean  it  is  unsuitable  forever.   Biological  phenomena 
such  as  winter  inhabitation  can  change  with  natural  vegetational 
succession.   However,  if  a  critical  habitat  is  leased  and  mined, 
it  is  probably  irreparably  damaged  for  some  species. 

Page  6,  2. 

The  Division  of  Wildlife  feels  that  we  do  not  have  data  gaps  re- 
garding state  resident  species.   We  feel  that  the  criteria  are 
well-developed  and  the  exceptions  provide  adequate  flexibility 
given  the  inexactness  of  many  of  the  natural  sciences  such  as 
wildlife  ecology. 

Page  12 ,  issue  1 . 


We  agree  that  the  issue  should  receive  greater  public  scrutiny 
although  it  seems  appropriate  to  find  an  area  unsuitable  if  mor 
than  one  criteria  applies. 

Page  13 ,  issue  2  . 

We  agree  that  exceptions  and  exemptions  should  be  retained. 


DEPARTMENT  OF  NATURAL  RESOURCES.  David  H   Getches.  Execute  Director. WILDLIFE  COMMISSION.  James  C.  Kennedy.  Chain 
Timothy  W  Schulli.  Vice  Chairman. Michael  K.  Hic-bee.  Secreiary.Hichard  L  Divelbiss,  Member. Donald  A.  Fernandez,  Member 
Wilbur  L    Redden.  Member  .James  T  Smilh.  Member.  Jean  K.  Tool,  Member 


Laurie  Mathews 
Page  Two 
April  15,  1985 


Page  14 ,  issue  5 . 

19-3  ^e  have  previously  suggested  that  a  standard  petition  form  and 
process  be  developed  by  BLM.   This  should  be  done  immediately. 

Page  15 ,  issue  4 . 

Findings  and  Conclusions.   We  agree;  this  was  a  recommendation 

we  made  at  the  December,  1984  meeting. 

Page  16,  issue  6. 

It  is  unlikely  that  inventoried  critical  habitat  for  state  resi- 
dent species  could  be  destroyed  by  the  owner,  in  Colorado.   We 
do  not  consider  denial  of  access,  as  stated,  to  be  a  problem. 
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29,  issue  18. 


bsolutely  disagree  with  the  content  of  this  issue.   The  cri- 
on  in  question  is  ^15  -  resident  species  of  high  state  inter- 
{emphasis  added) .   Management  of  state  resident  species  is  a 
-recognized  state's  right!   We  fail  to  see  why  federal  termi- 
gy  should  apply  to  state  species.   The  Colorado  Division  of 
life  has  an  extensive  inventory  system  for  wildlife  habitats, 
database  is  available  to  the  BLM  and  we  do  not  feel  we  have 
gaps"  or  confusion  over  the  terms  "critical  habitat"  and 
t  critical  habitat".   To  change  this  to  "crucial"  as  per  the 
ral  definition  will  completely  dilute  and  make  meaningless 
erion  15. 

els  plants  need  further  protection,  a  new  criterion 

high  state  interest  should  be  developed.   Plants 
are  extremely  different  in  their  legal  and  biological 
uding  them  in  one  criterion  will  really  lead  to  con- 


If  the  SMA  fe 
for  plants  of 
and  wildlife 
status.   Incl 
fusion. 


Page  31,  3. 

Findings  and  Conclusions.   We  adamantly  disagree  that  the  proposed 
change  would  "clarify  the  intent  of  criterion  15".   Criterion  10 
already  deals  with  state  endangered  species.   The  intent  of  cri- 
terion 15  was  to  deal  with  sport  species,  i.e.  high  interest. 
These  are  hunted,  managed  species,  not  close  to  endangered  species, 
but  nevertheless  in  need  of  some  protection. 

Page  54-35,  issue  21 . 

We  have  long  supported  a  change  in  SMCRA  to  allow  the  retention 
of  highwalls,  if  stable  and  safe,  in  the  reclamation  plan.   One 
such  plan  has  been  formulated  for  the  Sugarloaf  Mine  near  Lay, 
Colorado,  and  it  is  thought  to  be  the  only  economical  way  to  mine 
the  coal  in  question. 

Page  38-39,  issue  24. 


There  is  a  need  for  a  wetlands  criterion.   Continued  lack  thereof 
flies  in  the  face  of  Executive  Order  11990,  Section  404,  P.L. 
92-500,  SMCRA,  and  other  statutes  and  regulations.   We  do  feel 
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Laurie  Mathews 
Page  Three 

April  15,  1985 


19-61  this  could  possibly  be  combined  with  other  criteria  dealing  with 
CCKl1' I  waterways  to  avoid  duplication. 

Page  40,  issue  26. 

We  totally  agree  with  retention  of  the  wildlife  criteria. 

Page  4  7 .  issue  33 . 


As  we  have  stated  previously,  we  da  not  feel  there  are  "data  in- 
adequacies" with  regard  to  criterion  9-15.   All  the  language  con- 
tained therein  is  fully  understandable  by  BLM,  USFKS,  and  state 
biologists.   OTA  must  not  have  a  biologist  on  its  staff.   However, 
the  point  is  well-taken  for  the  need  for  consistency  among  the 
states. 

As  the  member  of  this  agency  most  involved  with  development  of 
the  various  criteria,  1  have  an  intense  interest  in  the  program. 
1  hope  the  Bureau  of  Land  Management  will  accept  these  comments 
in  the  constructive  manner  in  which  they  are  offered.  We  stand 
willing  and  ready  to  assist  the  Bureau  in  any  refinement  of  the 
criteria  deemed  necessary. 

AFW/lls 

cc:   Bob  Tully 

DOW  Regions 
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Tho  dynamic  nature  of  wildlife  populations  and  habitats  is  a  valid 
concern  in  regard  to  the  cyclic  characteristics  of  BLH'a  planning  and 
activity  plan  processes.   Several  opportunities  exist  throughout  the 
process  to  establish  critical  habitat  areas.   If  the  habitat  of  a 
threatened  or  endangered  species  is  identified  at  any  point  in  the 
process,  and  (through  consultation  with  the  Fish  and  Wildlife  Service 
under  the  Endangered  Species  Act)  the  habitat  Is  determined  to  be 
unsuitable  for  coal  leasing,  the  habitat  may  remain  unsuitable  until 
information  shows  it  to  be  suitable. 

The  1932  rulemaking — to  change  the  requirement  that  exceptions  could 
not  be  applied  to  two  or  more  unsuitabili ty  conditions — proved  too 
rigid  a  process.   The  purpose  of  the  change  was  to  provide  the 
surface  manager  some  flexibility  in  applying  the  criteria  and  an 
opportunity  to  determine  if  mitigation  could  be  a  workable 
alternative  to  automatic  determinations  of  unsuitabllity. 


BLM  does  not  have  the  responsibility  for  processing  petitions  to 
designate  Federal  lands  unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations.   This  authority  is  currently  vested 
in  the  Office  of  Surface  Mining  and  any  proposals  to  standardize 
petitioning  should  be  submitted  to  that  agency. 

The  criteria  that  are  used  to  designate  species  to  state  lists  vary 
widely  among  states,  and  critical  and  crucial  habitat  definitions 
differ  among  states.   The  Endangered  Species  Act  (KSA),  however,  has 
given  "critical  habitat"  a  legal  meaning.   To  avoid  confusing 
critical  habitat  designated  under  the  Endangered  Species  Act  and 
critical  habitat  designated  by  states,  taskforce  members  decided  to 
change  the  term  "critical"  to  "crucial."  Thi3  word  change  does  not 
weaken  criterion  15  but  helps  to  clarify  it  by  providing  a  common 
definition  that  is  not  associated  with  the  ESA.   BLH  has  used  the 
crucial  habitat  definition  in  planning  for  several  years  with  few 
interpretive  problems. 
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To  improve  the  applying  of  unsuitabllity  criteria,  BLH  has  defined 
several  words  and  phrases  that  field  personnel  previously  interpreted 
in  different  ways.   Definitions  from  the  Unsuitabllity  Review  will  be 
included  in  a  coel  land  use  planning  handbook.   BLH  looks  forward  to 
coordinating  this  effort  with  state  wildlife  agencies. 

The  BLH  Washington  Office  Wildlife  Staff  is  updating  Manual  Section 
6840,  which  will  provide  more  detailed  guidance  on  the  sensitive 
species  criterion.   Once  the  criterion  is  reviewed  in  the  field 
offices,  each  BLM  state  office  will  develop  a  list  of  sensitive  plant 
and  animal  species  in  consultation  with  state  governments. 

Changes  to  the  reclamation  performance  standards  of  SHCRA, 
particularly  those  dealing  with  highwalls,  are  the  responsibility  of 
the  Office  of  Surface  Hining. 


See  response  to  Unsuitabllity  Review  co 
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NORTH  DAKOTA  PARKS  AND  RECREATION  DEPARTMENT 


Hay    16,     1985 


Plnahurst  Office  Park 

1424  Wert  Century  Avenue 

Suite  202 

Bismarck.  ND  58501 

Phone:    {701)  224-4887 


SJ 


Mr.  Michael  0.  Giblin 
Director  (610) 

Bureau  of  Land  Management 
Department  of  the  Interior 
18th  and  C  Streets  Northwest 
Washington,  D.C.  20210 

Dear  Mr.  Giblin: 

Thank  you  for  providing  us  with  a  copy  of  the  "Review  of  the  Unsuitability 
Criteria  in  Federal  Coal  Leasing."   We  are  pleased  to  have  the  opportunity  to 
comment  on  this  review.   The  North  Dakota  Natural  Heritage  Inventory  (NDNHI) 
is  a  program  administered  by  the  North  Dakota  Park3  and  Recreation  Department. 

The  NDNHI  maintains  a  data  base  on  the  status  and  distribution  of  North 
Dakota's  rare  plants  and  animals  and  exemplary  natural  communities.   This  data 
base  has  been  compiled  from  a  broad  range  of  sources  including  museum  and 
herbarium  collection  records,  publications,  and  expert  biologists  throughout 
North  Dakota.   This  information  provides  an  objective  basis  for  assessing  the 
rarity  of  species  within  the  state  and  areas  where  they  occur. 

The  NDNHI,  like  the  other  12  state  Heritage  programs  nationwide,  employs 
standardized  methods  to  process  information  about  a  state's  natural 
diversity.   Our  comments  on  the  Bureau  of  Land  Management's  Unsuitability 
Review  are  chiefly  directed  toward  those  portions  of  the  review  concerning 
recognition  and  protection  of  this  natural  diversity. 

I.   Issue  18— CrLterion  15 

We  wish  to  suggest  that  Criterion  15  be  revised  to  include  plant  3pecies 
of  high  interest  to  the  state.   Contrary  to  the  finding  that  high 
interest  plant  species  be  treated  in  the  multiple  resource  screening 
process,  we  feel  that  high  interest  plants  warrant  consideration 
alongside  high  interest  species  of  fish  and  wildlife. 

The  determination  of  what  constitutes  a  high  interest  fish  or  wildlife 
species  is  left  up  to  each  individual  state.  The  mode  of  determination 
follows  the  intent  of  Sec.  522. (a)(3)  of  the  Surface  Mining  Control  and 
Reclamation  Act  (SMCRA).  We  suggest  that  plant  species  be  addressed  in 
a  similar  manner.  We  agree  with  the  statement  that  guidelines  will  be 
necessary  to  determine  if  a  plant  species  warrants  consideration  as  a 
high  priority  species.  But  rather  than  3tngle  out  plants,  we  feel  that 
any  guidelines  developed  should  treat  plant3  and  animals  as  a  unit. 


Mr.  Michael  0.  Giblin 
May  16,  1985 
Page  2 

A  "possible  definition"  of  sensitive  species  is  offered  in  the  analysis 
of  l33ue  18.   We  agree  that  this  definition  would  have  the  advantages  of 
protecting  plants,  such  as  those  listed  by  the  Fish  and  Wildlife  Service 
as  Category  2  specie3,  whose  existence  are  likely  threatened  throughout 
their  range.   We  feel,  however,  thi3  definition  circumvents  the  intent 
of  Criterion  15  and  Sec.  522. (a)(3)  of  SMCRA  by  neglecting  to  incorpor- 
ate geopolitical  (state)  boundaries  a3  reference  points.   In  North 
Dakota,  for  example,  this  definition  would  not  extend  any  consideration 
to  Potentllla  tridentata — a  species  documented  from  only  two  localities, 


including  one 
Bureau  of  Land 


locality  whose  surface  mining  rights  are  owned  by  the 
Management . 


II.   Issue  48 — Scientific  Study 

Underground  coal  mining  is  not  a  viable  option  in  North  Dakota,  so  that 
the  scientific  studies  criteria  may  conflict  with  coal  mining 
developments. 

Long  term  natural  resource  monitoring  sites  occur  only  on  public  lands 
in  North  Dakota  and,  as  such,  are  afforded  special  management 
designations  by  the  managing  agencies. 

It  deserves  mention  that  many  of  the  North  Dakota  natural  resource 
monitoring  3ite3  have  been   or  are  anticipated  to  be  added  to  the  seven 
public  and  private  natural  areas  designation  programs  operating  in  North 
Dakota.   In  other  words,  the  scientific  studies  criteria  overlaps  with 
the  natural  areas  criteria. 

III.   Issue  50 — Natural  Features 

While  the  National  Natural  Landmark  Program  of  the  National  Park  Service 
is  barely  active  in  North  Dakota,  other  natural  areas  programs  employing 
standardized  designation  criteria  are  in  operation.   The  NDNHI  staff 
currently  play  a  coordinating  or  liason  role  in  each  of  these  various 
distinct  programs. 

These  include: 


Managed  Natural  Areas  Program 

National  Natural  Landmark  Program 

Natural  Areas  Program 

Natural  Areas  Registry  Program 


ND  Nature  Preserves  Program 
Rangeland  Reference  Area 
Research  Natural  Area  Program 
TNC  Nature  Preserves 


Soil  Conservation  Society  of 

America 
National  Park  Service 
Society  of  American  Foresters 
Cosponsored  by  ND  Park3  A 

Recreation  Dept.  and  The 

Nature  Conservancy 
ND  Park3  4  Recreation  Dept. 
Society  of  Range  Management 
U.S.  Forest  Service 
The  Nature  Conservancy 
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The  designation  criteria,  as  employed  by  these  organizations  in  North 
Dakota,  are  standardized  using  state  or  federal  prioritization.  Their 
adoption  by  the  Bureau  of  Land  Management  in  North  Dakota  does  not  pose 
an  issue  in  term3  of  definition  ambiguity  or  inconsistency.   Therefore, 
they  are  to  be  considered  suitable  for  incorporation  in  Bureau  of  Land 
Management  planning. 

IV.   Issue  52 — Assessment  of  Unsuitable  Areas  in  a  Tinely  Manner 

The  NDNHI  maintains  an  ongoing  data  base  for  designated  North  Dakota 
natural  areas  and  both  state  and  federal  rare  species  for  use  during 
land  use  planning. 

Some  of  the  information  may  be  considered  insufficient  for  applying  to 
the  screening  process  (e.g.  an  undesignated  natural  area  considered  as 
candidate  natural  area  site,  or  a  historic  record  of  a  rare  species 
which  has  not  been  recently  verified  or  pinpointed).   In  these 
instances,  timely  assessment  can  be  conducted  by  the  NDNHI,  generally 
within  one  year'3  time  given  sufficient  preparation  time  prior  to  the 
field  season. 


The  proposal  to  amend  criterion  15  to  Include  plant  species  of  high 
interest  to  a  state  will  be  included  in  the  decision  document  on  the 
coal  program  prepared  for  the  Secretary  of  the  Interior.   In 
addition,  the  BLM  Washington  Office  Wildlife  Staff  is  updating  Manual 
Section  6840,  which  will  provide  more  detailed  guidance  on  the 
sensitive  species  criterion.   Once  the  criterion  is  reviewed  in  the 
field  offices,  each  BLH  state  office,  In  consultation  with  state 
governments,  will  be  directed  to  develop  a  list  of  sensitive  plant 
and  animal  species. 


An  additional  comment — little  work  has  been  done  on  Bureau  of  Land  Management 
holdings  in  North  Dakota  in  regards  to  natural  diversity.   The  NDNHI  would 
like  to  extend  our  expertise  for  future  on-site  field  Investigation  and 
delineation  of  natural  features  covered  under  Criteria  9,  10,  11,  and  1 

Of.hpr     Hpri  harp     nrnorann     sfrnin     t-k>n     llnitaH     <;i--3*-oia     h-mn    u^Pi/^     o.i^^sion  r..i 


Other  Heritage  programs  across 
the  Bureau  of  Land  Management  and 
similar  fashion. 


United  States  have  worked  successfully  with 
>ther  federal  and  state  agencies  in  a 


Again,  we  wish  to  thank  you  for  the  opportunity  to  comment  on  the  Review  of 
Unsuitability  Criteria  in  Federal  Coal  Leasing. 
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sincerely, 


Randy   Kreil 

Coordinator /Zoologist 

HD   Natural    Heritage    Inventory 


RK/lpa 
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SOUTHWEST  RE5EARCH  AND  INFORMATION  CENTER 


CONSENTS  OH   BEHALF  OF 
SOUTHWEST  RESEARCH    AITD    INFORMATION   CENTER 
THE  RIO  GRANDE  CHAPTER  OF  THE  SIERRA  CLUB 

THE  COMMITTEE  ON   COAL 

Regarding 

A  REVIEW  OF  THE  UNSUITABILITi  CRITERIA  IK  FEDERAL  COAL  LEASING 

March  1985 

U.S.   Department  of   the  Interior 

Bureau  of  Land  Management 


Submitted  April  9,   1985 


> 


Prepared  by  Jonathan  Teague 

under  contract   to 

Southwest  Research  and  Information  Center 


P.O.  BOX  4524        ALBUQUERQUE        NEW  MEXICO  87106 


505  -  262-1862 


INTRODUCTION 


This  Review   is  properly  part  of    the  programatic  review  of  the  Federal 
Coal  Management  Program,    since   it  deals  with  one  of    the  most  crucial  elements 
of    that   program   from   the   standpoint   of    environmental    protection  and    the 
multiple   use   of   public    lands.       Accordingly  we    incorporate   by   reference    these 
comments   in  our  other  comments  on    the  February  1965  draft  Federal  Coal 
Management   Procram   Supplemental   Environmental    Impact  Statement. 

There   are   several    main    issues    to   oe   covered    in   addressing    the   substance 
and  application  of    the  coal   surface  mining  unsuitability  criteria: 

1.  What   the  criteria  are: 

2.  The  stage  in   the  planning/leasing/permitting  process  at  which   they 
are  applied: 

3.  The  use  of    "Multiple  Use  Resource  Tradeoffs"    in  lieu  of  fixed 
Unsuitability  Criteria; 

4.  The  rigor  with  which    the  unsuitability  criteria  are  applied/ 
involving   the  issues  of  data  adequacy,    exemptions  and  exceptions    to  the 
criteria. 

We  address  these  questions   in  various  forms  in  our  comments  upon  the 
specific  issues  raised  by  BLM  and  the  Department  of  Interior  in  the  Review. 


We  would  like   to  preface  our  detailed  comments  with   the  following  general 
statements  and  recommendations. 

Timing  in  the  Application  of  the  Unsuitability  Criteria 

The  Deferral  of  application  of  the  unsuitability  criteria  past   the   land 
use  planning  stage   necessarily  weights   the  decision  process  in  favor  of  a 
finding  of  suitability,   with  or  without  conditions  attached    to   leases  or  mine 
plans.      The  BLrt's  planning  activity(    as    it  proceeds   towards   lease  issuance 
and/or  mine  plan   review,    represents  an  investment  of  agency  resources  in  coal 
mining.      Moreover,    substantial  private  sector  investment  in  coal  exploration, 
coal  mine  permitting,    riesing,    production  and  sale  arrangements,    has  been  made 
by   the  time    that   the  mine  plan  review  stage   is  reached.      These   two  factors  of 
institutional/regulatory  and  private   investments  inevitably  tend    to   force   the 
decision  on  unsuitability  in  favor  of  mining;  whether  or  not    the   issue  is 
entirely  determined  by  this  point  is   irrelevant. 

Mitigation  techniques,    improvements  in  mining  and  reclamation  technology, 
and  application  of  exemptions  cr  exceptions  all  receive  undue  weight  because 
of   the  economic  forcing  of  decisions  deferred  past  land  use  planning.      The 
general   intent  of   the   law  and  regulations,    to  direct  coal  development    to 
environmentally  less  sensitive  areas,    is   thereby   thwarted.      It  is  extremely 
difficult  politically   (and  perhaps  open   to  challenge    legally)    for  any  agency 
to  refuse   to  allow  mining  entirely  once  the  mine  plan  stage  is  reached.      By 
this  point,    one  of    the   land  manager's  primary  options,    avoidance  of  sensitive 
sites  or  areas,    is  effectively  precluded  because  of   the  comparatively  high 
cost  of  rerouting  the  path  of  mining  operations   to  preserve  in  situ  a   valued 
non-coal   resource  such  as  a  buildinpor  archeological  site. 

In   the  end,    the  effort  by  BLM  to  carry  as  much  coal    forward   for  leasing 
as  possible  and    to  place  it  under  lease  leads  to  vitiating  the  effectiveness 
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of   the  unsuitability  criteria.      A  strong    (although  perhaps  not  numerals) 
constituency  in  favor  of  mining  has  been  allowed  to  evolve  for  tracts  carried 
forward  pending  suitability  determinations;    financial  commitments  to 
■potentially  unsuitable"   tracts    (commitments  which  themselves  may  serve  as 
grounds  for  granting  exceptions  to  the  unsuitability  criteria)  are  allowed  to 
develop/    therby  pressuring  the  decision   to  allow  mining. 

The  solution  to  this  problem  is  at  least  twofold.      First/    a  strong 
budgetary  and  policy  commitment    to  thorough,    on-the-ground  inventory  of 
resources    (including  but  not  limited  to  those  expressed  in  the  unsuitability 
criteria)  at  the   land  use  planning  stage,    prior  to  the  initiation  of  coal 
activity   planning,    would  eliminate   the   present  agency  need   to  defer 
application  of  the  criteria.     This  preliminary  resource  inventory,  one  of  the 
crucial  functions  of   the  surface  managing  agency,    would  enable   the  present 
planning  process    to  function  as  designed  and  would  conserve  agency  resources 
and  private  sector  capital   in  managing  and  developing  coal.     Without  such  a 
primary  commitment  to  gathering  data   for  planning,   no  planning  process  however 
well  designed  can  hope  to  succeed.     The  public  interest  would  be  served  by 
more  effective  implementation   of  she  provisions  in  law  and  regulation  for 
environmental  protection. 

Second,    the  BLM  should  adopt  a  policy  of  using  default  assumptions  of 
unsuitability,   absent  data  supporting  a  contrary  determination,    in  land  use 
planning  for  coal  development.      Any  areas  that  could  not  be  affirmatively 
screened  a3  suitable  would  be  dropped   from  further  planning   for  coal 
development.      Such  a  default  assumption  used  in  this  fashion  would  be  more  in 
keeping  with  the  spirit  of  the  law  and  would  serve  as  an    "action-forcing" 
provision  in  the  coal  program,   creating  pressure  for  an  early  and  thorough 
inventory  of  public  land  resources.      It  would  eliminate  the   "easy  out"  of 
deferral  of  decisions  on  application  of  the  unsuitability  criteria  due  to  lack 
of  sufficient  information,    so  often  employed  by  underfunded  and  understaffed 
agencies. 

The  Use  of  "Multiple  Use  Resource  Trade-offs'  in  Lieu  of  Fixed  Unsuitability 

Criteria 

The  problem    (in  New  Mexico  at  least)  has  been  that  the  multiple  use 
trade-offs  are  often  decided  in  an  arbitrary  fashion,    unsupported  by  the 
information  and  analysis  contained  in  the  land  use  plans.      The  Chaco-San  Juan 
Management  Framework  Plan  i3  a  case  in  point.      A  strong  bias  is  apparent  in 
favor  of   "uses"  which  result  in  commodity  production:    in  Mew  Mexico  there  are 
or  have  been   few  instances  where  non-coal  values  such  as  wilderness  or 
paleontological  areas  carried  equal  or  superior  weight  to  that  of  a  potential 
or  known  coal  resource.      In  areas  where  noncoai  values   took  precedence  in  BLM 
planning,    this  was  almost  invariably  as  a  result  of  statutory  requirements 
such  as  that  of  wilderness  management  for  ISA's;    in  most  instances  one  of  the 
unsuitability  criteria  clearly "applied,     More  typically,    the  decisions  in  the 
land  use  plan(s)  have  concluded  that  noncoai  values  could  be  mitigated  and 
that  coal  development  could  occur,  whether  or  not  this  wa3  clearly  the  case. 

An  example  of  this  situation,   although  occurring  during  coal  activity 
planning  as  a  remedial   information  gathering  activity,    i3  found  in  the 
archeological  inventories  that  occurred  on  the  San  Juan  Round  I  lease  tracts 
during  the  period  1982-1983. 


Under  the  normal  scheme  of  things  in  the  planning 
process,    these  inventories  would  have  taken  place  well   before  coal  activity 
Saving.     The  results  of   these  intensive  archeological  inventories,    still 
unoSolished  by  BLM  contrary  to  normal   policy,    uniformly  led  BLM  to  ^clude 
SSTall  archeological  sitL  found  could  be  mitigated  by  salvage  work  and  that 
nVsite  found  needed  to  be  preserved  in  situ.     This  conclusion  strains 
credibility,   given  that  these    tracts  are  located  in  and  ararnd  one  of    the 
richest  archeological  areas  in  Itorth  America.  .  f 

Z  ■    -  e  j-  .;„  -,nH  flexibility  provided  by  the  adoption  ot 

The  provision  of  discretion  and  rj.exiuj.j-j-*-!   f  *  r 

multiple  use  resource   trade-offs   instead  of  unsuitability  criteria  result  in 
Sec?  in  a  lack  of  accountability  by  the  land  managers   in  their  kelsons;   no 
*lear  standard  exists  by  which  their  decisions  can  be  neasured       further,    less 
_L.  -     u~      -.--.  y,^A  f-rt  t-rfltie-of fs  than  to  unsuitability  criteria; 

mportance  seems  to  be  attached  to  traoe-vj-j-o  i,.^,-™ 

thTexistence  of  a  mineral  resource  is  viewed  ipso  facto  as  an  overriding 
reason  to  displace  or  mitigate  other   (surface)  values   to  ensure  its 
production.  The  unsuitability  criteria  were  instituted  to  counteract  this 

tend<!£ven  the  large  number  of  exceptions  and  exemptions  to  the  criteria  that 
BLK/DOI  have  adopted  ample   flexibility  exists  in  the  application  ofthese 
criteria;    their  elimination  in  favor  of   trade-offs  obscures  the  standards  of 
decision  and  would  weaken  environmental  protection. 

If  the  unsuitability  criteria  were  applied  strictly   ( that  is,    with  few 
11    Ljie  uiiauiLawii     y  r-tt,™   roc  shifting  decisions    to  resource 

exceptions  or  exemptions)  then  some  reason  iuc  aliu/).  ■„,.,,, 

.       *-  u        •    -        T      f  -t-     however,    these  criteria  are  not  strictly 

trade-offs  would  exist.      In  fact,    however,    ^ 
applied  and  exceptions  and  exemptions  are  readily  granted. 
HH  v  ,^^„1a  ..^  resource  trade-orf  decisions  should  be 

Criteria  for  making  multiple  use  resuun-e  ^-  ^^ 

made  more  explicit  andltringent  in  themselves.  The  bias  in  practice  towards 
commodity  production  should  be  corrected,  and  some  standard  of  accountability 
toTnTpublic  in  making  these  decisions,  other  than  land  use  plan  appeals, 

should  be  implemented.  .„„uitabUi  ty"  for  mining  and  resource  conflicts 

The  distinction  between     unsuitaoiii»-y  „  _    ^*       .      ,  -,  „,>, 

to  be  resolved  by  "multiple  use  resource    trade-offs"  must  be  kept  clear.      The 
"rSr  indicates  values  which  may  not  be  compromised  for  the  sake  of  mining, 
asTresult  of  social  dictates,    personal  property  rights  or  statutory 
obligations    (e.g.    protect  homes,    preserve  public  access  and  rights  ot  way, 
maintain  wildlife  habitat  and  wilderness  areas,   water  supplies,    national 
parks,   etc.).     The  latter  indicates  productive  uses  of   the  land    (wildlife, 
range,    farming  and  mining)  which  may  be  balanced  against  each  other.     This 

y .  .  .    ,  .      , l„  ^mp   in  mind  in  any  proposal   to  add 

distinction  is  crucial  ans   13   to  be  borne  in  nuno  11         y  v  "* 
criteria  or  change  from  criteia    to  multiple  use  trade-offs. 

Throughout  the  document  under  review,    BLM  has  in  their  Findings  and 
Conclusion!  stated  that  protection  of  resources  proposed  for  inclusion  under 
lZ  unsuitability  criteria  my  be  achieved  under  multiple  use  resource  trade- 
offs.     Examples  are  Issue  15    (cultural  resources )  and  Issue  IB  (resident 
species  of  high  state  interest  and  sensitive  plant  species.      ELK  has  said  that 
guidance  en  such  matters  has  been  or  will  be  provided   to  resource  managers  so 
that  protection  of  such  resources  can  be  achieved  in  the  course  of  multiple 
land  use  consideration.      However,    in  its  recent  oraft  Guidance  on  planning, 
BLM  has  not  provided  any  guidelines  to  management  staff   to  achieve  this  end. 
uothlierra  Club  and  Southwest  Research  and  Information  Center  consented  upon 
this  draft  guidance  and  we  incorporate  those  comments  here  by  reference. 
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The  guidelines  offered   for  comment  by  BLM  were  extremely  vague  and 
provided  no  insight   into  how  tne  goals  of  multiple  use  or  special    resource 
protections  will  be  achieved  outside  of    the  unsuitabili ty  criteria,      fbreover, 
little  or  no  information  was   provided  on  how  the  criteria  themselves  are    to  be 
applied.      Accordingly,    we    find  no  reasons   to  place   faith  in  BLM's  stated 
intention    to  fill  gaps  in   policy  or  practice  by  issuing  staff  guidance.      BLM's 
past  performance   in   this   regard  offers  no  basis   for  belief    that  more  effective 
protection    for  such   resources   as   sensitive   plant  species*    cultural    resources, 
etc.  will  be   forthcoming  absent  either  definite;    detailed  guidance  or  specific 
unsuitability  criteria  addressing   these  resources. 

We    recommend    that   the  Department   of    Inferior  and   Bureau   of   Land 
Management  take   the    following  actions   in  addition    to  those  recommended  under 
the  discussionof  specific  issues: 

,.  3  1.     Reestablish  the  SEAM  database  project  as  undertaken  by  the  U.S. 

I  Forest  Service 

2.  Prepare  cumulative   impact  assessments  prior  to  specific  environmental 
21-4    impact  statements  on   mine  plans  regarding  effects  on  areas  considered  for 

[designation  as  unsuitable. 

3.  Prepare  Resource   Management   Plans   on  all  potential   coal    lease  areas 
prior   to  initiation   of  any  additional   leasing  activity,   with  rigorous 
application  of  unsuitability  criteria. 

4.  Apply  Unsuitability  Criteria  No.   4   to  all    lands   proposed    for  the 
Continental  Divide  Trail.      The  lack  of  an  established   treadway  does  not  excuse 
BLM  from  its  duty    to  protect  and  preserve  the  proposed   trail  corridor   for  the 

siting  of    the  actual   trail. 

5.  Add  a  criteria  for  reclamability,    in  accordance  with  the  requirements 
I  of   the  Surface  Mining  Control  and  Reclamation  Act,    Section  522(a)(2). 

SMCRA  provides   that  lands  shall  be  designated  as  unsuitable  for  mining   if 
"reclamation  pursuant   to  the  requirements  of   this  Act  is  not  technologically 
and  economically  feasible"    [PL  95-87,    Section  522(a)(2)].      It  also  specifies 
that    "Determinations    of  the  unsuitability  of    land  for  coal  surface  mining  .    . 
.    shall  be   integrated  as  closely  as  possible  with  present  and  future  land  use 
planning  and  regulation  processes  at  the  Federal,   State  and  local   levels" 
[Section  522(a)(5)J. 

Taken  together  these  elements  of   the  law  clearly  call  for  another 
unsuitability  criterion  covering  reclamation  potential  and  feasibility.     The 
absence  of  a  clear  standard  in   the  regulations  for  this  determination  has   led 
to  much   land   [at   least  in  Hew  Mexico)    being  carried   forward  for  coal   leasing 
that  is  of    low  reclamation  potential.      Specific  studies  of  reclamation 
potential  have   been  prepared  that  could  be  utilized  by  land  managers  in  tnakinq 
planning  decisions:    the  EMUA  Resource  and  Potential  Reclamation  Evaluation 
Reports,    which  in  New  Mexico  cover  the  Bisti  West,    Kimbeto  and  Ojo  Encino 
study  areas.      These  areas  were  selected   for  their  representative 
characteristics  reflecting  much  of   the  coal   lands   in  the  San  Juan  Region.      In 
addition,    the  mine  plan  data  and  results  of  ongoing  mining  operations  could 


offer  useful  data   to  the  land  manager. 

SMCRA  does  not  call    for  technological   optimism  in   making  these 
determinations:    potential    for  reclaimability   is   tied  to  scientific  and 
economic  grounds.      One  is  not    to  infer  in  applying  Section   522  that  future 
technological   solutions    to  reclamation  problems  will  be      forthcoming  on  an 
economic  basis   in  applying   the  determination   of  suitability/unsuitabili ty   for 
mining.      Presently  existing    technology  and  economics  should  be    the  governing 
factors,    not  projections  or  estimates  of  future  capabilities.      It  should  be 
noted   in   this   regard   that  designating  areas  unsuitable  on  grounds  of 
unreclamability  is  not  an   irrevocable  act:    5MCRA  provides    for  petitions    to 
revoke   unsuitability   designations   and    this   provision  of   the   law   could   be 
applied   in   the   event  that  technical  or  other  advances  rendered  reclamation 
feasible. 

The  EMRIA  reports  and   the  experience   to  date  at  mines  in  the  San  Juan 
River  Region  do  not  provide  a   foundation   for  optimism  in  regard   to  reclamation 
success/    as  the  BLM  has  heretofore  so   irresponsibly  assumed.      Adequate 
suitable  soils    for  revegetation  are   lacking  over  wide  areas:   alternative 
topdressing  materials  have  not  been  identified:   extremes  of  climate  have  not 
yet  been   fully  experienced  by  present  reclamation    test  plots   to  allow 
warranting    them  successful.      In  short,    no  affirmative  demonstrations  of 
restored  capacity  of  mined  lands   for  postmining    land  uses  have  been  made. 

it  is  therefore  a   reasonable  presumption  that  much  of   the  land  in  the  San 
Juan  River  Region  at   least  may  be  classified  as  "fragile"  and  should  be 
withdrawn  as  unsuitable    for  coal   surface  mining   in  the  course  of  BLM  land  use 
planning.     That  such  a  withdrawal   has  not  occurred  results   from  the  agency's 
steadfast  bias    in  favor  of   mineral  development  wherever  possible  and  from   the 
lack  of  a  definite  criterion  on  reclamability  to  be  applied  during   land  use 
planning.      As  noted  elsewhere,   deferral  of  eximination  of    reclamation 
potential  and  pre-activity  planning  screening  results   in   undue   pressure    to 
proceed  with  mining  by  the   time  leasing  has  occurred  and  mine  plan  review   is' 
underway. 

6.  In  concert  with  item  number  5,    revive    the  EMRIA  Resource  and 
Potential  Reclamation  Evaluation  Reports   program  in  conjucticn  with  the  U.S. 
Geological  Survey  as  a  means  of   developing  a  database   for  the  application  of 
this  criterion.      Employ  the  existing  E^RIA  studies    to  exclude    from  mining 
areas   that   these  studies   have  determined  as  having  low  potential  for 
revegetation   if  mined. 

The  competence  of  state  regulatory  authorities  to  determine  reclamability 
prior   to  issuance  of  rune   permits  cannot  be  relied  upon.      Experience   in  New 
Mexico,  as  at    the  Gateway  r-iine   (T  24  N,    R13  W  Section  32,  NMPM),    indicates 
that  even  in  the  absence  of  any  identified   topsoil  or  substitute   for 
revegatation,    permits  may  be  issued    to  surface  mine  coal,    in  apparent 
contravention    to  Si'CRA's  prescription  that  a  stable,   diverse   vegetative  cover 
capable  of  preventing  soil  erosion  be  established  and   that  this  be  determined 
to  be  technologically  and  economically   feasible  prior   to  mining. 

7.  Criterion  Number  7~  should  be  modified  to  cover  all  properties  on  land 
of  any  ownership  (not   just    federal)   that  are   listed  or  eligible    for  listing  on 
the  National  Register  of  Historic  Places.     The  National  Historic  Preservation 
Act  and  the  executive  orders   implementing  it  clearly  call    for  completion  of 
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21-9  I  inventory  of   all   eligible   properties   prior   to  any   federal  action   that  could 
cont.  |  lead   to   the  damage   or  destruction   of   these   properties.      In   framing   the 

original   criterion  7   in   the   1979  regulations,    it  was   recognized   that  such 
inventories  would   not   be   completed   for   some   time   (as   in   fact    they  still  are 
not)   and   hence   to  limit   the  criterion   to  protecting   listed  sites   only  would  be 
to  defeat    the  purposes   of   Che  NHPA  and   related  orders.      Accordingly/    this 
criterion  should  be  worded  so  as    to  mandatorily   exclude  any  areas  with 
potential   for    listing  on   the  National  Register  so  that   the   required   inventory 
and  nomination  process  may   be  completed  without  prejudice. 

toreover,    in   regard   to  the  question   of   data   adequacy  in   inventorying 
areas   carried   forward   for  coal    leasing    in   the   land  use   planning   process  or 
nominated   for  coal    leasing,    predictive   models  are  not  an  adequate  substitute 
for  actual   on-the-ground   inventory.      At   best,    predictive   modeling  may   be 
employed   in  a   negative    fashion,    to   rule   out  areas   for  consideration   for 
further  leasing;   under  no  circumstances   is    it  adequate   justification   for 
carrying  areas    forward   for   leasing   in   the  absence   of   inventory  data,    as  has 
been  done   in   the  San  Juan  River  Coal  Region  on   the  preference   right  lease 
application    tracts.      100   %  inventory  should  be  mandatory   in  clearing    tracts 
f  ■    coal    leasing 

8.      Incorporate   into   the   final   version  of   the  Review  of    the  Unsui tability 
(  ria   in  Federal  Coal   Leasing  and   into  the  Supplemental   Programmatic  EIS 

t         results   of    the   current    study   by    the  Congressional  Office  of   Technology 
;*    -ssmsnt   on   revegetation   potential  and  success  on  surface   mined   lands.      The 
results  of    this  study  should  be  weighed   in  formulating   an  unsui tability 
criterion  on   reclamability. 

'      9.      Revise  current   federal   regulations   to  apply  unsuitability  criteria 'to 
all   existing   leases   upon  which   operations   have  not   begun.      DOI's   decision   in 
1982   to  drop  application  of    the  criteria   to  existing   leases   violates   the 
intent  of  SI-CRA  and  eliminates    the   potential   for  much  environmental   protection 
from   the   adverse   effects  of   future  coal   mining  on   the  billions  of    tons   of  coal 
already  under   lease.      The   Federal  Office   of  Surface  Mining  and  Reclamation 
Enforcement  and   the   various  state  regulatory  authorities   have  not    in   the  past 
gone   beyond   the   five   unsuitability  criteria   that   they  cover  in  their 
regulations   in  enforcing   this  part  of    the   law:    the   responsibility   for 
implementing   these   other  criteria   is  clea'rly  with   BLM  and  may  not   be   deferred 
to  other  agencies. 

Lease  stipulations,    although  a  useful   tool    in  governing   the  potential   for 
adverse  environmental    impacts    from  mining,   are  not  a  sufficient  substitute   for 
the    performance   of    BLM's  duties    to  exclude   sensitive  areas    from   leasing. 
Other   surface    managing    agencies  such  as   the   Bureau    of  Indian  Affairs   have 
found   themselves    the  subject   of    intense  administrative   pressure  when   they 
attempted   to   impose  stipulations   on   leases    tor  coal  on   lands   under   their 
jurisdiction.      [Jim  Analla,    Environmental  Quality  Officer,    Bureau  of   Indian 
Affairs,    Navajo  Area  Office:    testimony  at    12/12/S4  meeting    in  Albuquerque,    NM, 
on  application  of    the   unsuitability  criteria].      BLM  must  step  forward   to 
assume   its  obligations    to  protect  senstivo  areas  by  applying   the   unsuitability 
criteria  at   the  start   of   the  process,    rather  than  deferring   the  exercise  of 
protective   treasures    to  other  agencies  at   points  where   they  will   be  less 
effective. 


10.  The  federal  regulations  governing  application  of  the  unsuitability 
criteria  should  be  revised  to  mandate  their  application  to  Indian  trust  lands 
and  allotments. 

11.  Vte   object   to  any   concept  of    lowering   the   fair  market  value   of   coal 
lease   being   offerred   for  sale   because   cf   the   inclusion   in   the   leases   of  areas 
to  which   unsuitability  criteria   may   apply.      Not  only  does   this  short-change 
the  environmental   protection   goals   of   S^CRA  and  other    laws,    but   it  uses   this 
as   an  excuse   to  shortchange    the  public   treasury  as  well,    so   that  both   land 
resources  and   financial   income  are   lost   to  the  public. 


> 
"0 
TJ 

m 

■z. 
o 

X 


5 


PROCEDURE  AND   FORMAT   FOR  CHANGES   IN  THE  CRITERIA 


We  wish    to  note  that   formulations   of  or  any  alterations   to  the 
unsuitability  criteria  or  provisions  for  exemptions  or  exceptions   thereto 
should  be  expressed  in   the   federal  regulations.      The  apparent  policy  of   the 
Department  of    the  Interior  of   formulating  its  present  land  use  and  coal 
management  programs    in   internal  memoranda/  guidance  and  staff  handbooks   rather 
than  in  the  Code  of   Federal  Regulations  defeats  public  understanding  of  and 
agency  accountability   for  these   programs.      T-he  Administrative  Procedures  Act 
states    that: 

Each  agency  shall  separately  state  and  currently  publish  in  the  Federal 
Register   for  the  guidance  of  the  public  —  ...(D)  substantive  rules  of 
general  applicability  adopted  as  authorized  by  law,   and  statements  of 
general  policy  or  interpretations  of  general  applicability   formulated  and 
adopted  by  the  agency   ....    [5  USCS  Section  552   (a)    (1)] 


(4)    "rule  means    the  whole  or  part  of  an  agency  statement  of  general  or 
particular  applicability  and  future  effect  designed  to  implement, 
interpret,    or  prescribe  law  or  policy  or  describing   the  organization, 
procedure,  or  practice  requirements  of  any  agency  ....    [5  USCS  Section 
551   (4)J 

Further,    the  Federal  Land  Policy  and  Management  Act  specifies  that: 

The  Secretary,  with  respect  to  the  public  Lands,  shall  promulgate  rules 
and  regulations  to  carry  out  the  purposes  of  this  Act  and  of  other  laws 
applicable  to  the  public  lands,  and  the  Secretary  of  Agriculture,  with 
respect  to  lands  within  the  National  Forest  System,  shall  promulgate 
rules  and  regulations  to  carry  out  the  purposes  of  this  Act.  .  .  .  [43 
USC  1740J 

The  intent  of   the  law  is  apparent:      the  policies  of  the  Department  of 
Interior  in  regard   to  how  public  lands  will  actually  be  managed  should  be 
stated  clearly  and  concretely.      Present  practice  by  the  Department  in 
rulemaking  on   land  use  planning  and  coal  management  runs  counter  to  this 
principle. 

We  recommend  that  to  the  maximum  extent  feasible  BLM  and  Interior 
incorporate   into  formal   rule-makings  the  revisions  and  prescriptions    for 
policy  and  procedures    regarding  the  unsuitability  criteria  and  the  coal 
management  program  as  a  whole. 


DETAILED  COMMENTS 


Following   is  an  item  by  item  critique  of  the  various  issues  examinined  in 
the  Review  of  the  Unsuitability  Criteria  in  Federal  Coal  Leasing,    listed  by 
section  or  issue   nurncer   in  accordance  with  the   format  used  in  the  Review.      All 
page  references  are   to  the  Review  unless  noted  otherwise. 


Executive  Summary 

BLM  states  on  page   vi    that  "a  quantifiable  response  is  not  possible"   in 
evaluating  the  effects   of  having   revised  parts  of  43  CFR  3400  regarding  the 
unsuitability  criteria.      This  may   in  fact  be   true,    since  (as   noted  in  our 
comments  on  other  agency  actions)   adequate  resource  inventory  and  data 
gathering  have  not   been  carried  out  and  BLH  has  in  many  instances  not  applied 
the  criteria  in  a    timely   fashion.      We  suggest,    however,    that  the  BLM  Might 
wish  to  consider  the  following  factors    in  evaluating   the  effects  of  its 
changes   to  these  regulations: 

1.  How  many  National  Register-eligible  cultural  resource  sites  were 
leased  for  coal  mining  under  the  revised  regulations? 

2.  Similarly,    how  many  acres  of  municipal  watershed  were  leased  for 
coal? 

3.  How  many  acres  of  land  formerly  conflicted  by  the  previous 
unsuitability  criteria  were  released  for  leasing  or  mining? 

Other  similar  questions  could  be  suggested  in  attempting   to  quantify  the 
impact  of  the  changed  43  CFR  3400  regulations. 

Introduction 

On  page  2  BLM  displays  its  bias  against  the  concept  of  unsuitability 
criteria   in  examining   the  application  of  the  criteria  as  a  problem  rather  than 
as  an  opportunity  for  multiple  resource  conservation.     BLH  correctly 
recognizes  that 

The  unsuitability  criteria  are  intended  to  identify  those  lands   that  must 
be  set  aside   from  coal  leasing   to  preserve  the  resource  or  value  of 
concern.      It  was   intended  that  by  utilizing  guidelines,    procedures  and 
data  developed  by  the  SMA's,    the  application  or  criteria  would  be 
consistent,    uniform  and  objective.    [p.6J 

Yet  the  BLH  persists  in  failing  to  provide  the  sort  of  specific 
regulatory  statement  or  staff  guidance  that  could  help  assure  "consistent, 
uniform  and  objective"  application  and  it   ignores  the  basic  purpose   of   the 
criteria  by  seeking   to  assign  these  functions  to  other  phases  of   land  use, 
coal  activity  or  mine  planning,    in  order  to  speed  the  massive  disposition  of 
federal  coal   in  unnecessary  lease  sales.      Moreover,    BLM  has  not  budgeted 
sufficient  funds  or  staff    to  acquire  the  necesary  informatics  to  apply  the 
criteria,    seeking  instead  to  provide  rationales  for  avoiding  its  acquisition. 

I  BLM  should  amend  Section  3461. 3-1  (b)  (1)   to  specify  that  if  adequate  data  is 
lacking    to  apply  the  criteria,    the  tract3  involved  shall  not  be  carried 
forward  for  leasing. 
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On  pagea  5-7  BLM  sets  out  the  purpose  of   the  unsuitability  criteria, 
chief  among  which  are  the    identification  of   lands  acceptable    for  consideration 
for  leasing,   ensuring   that  Federal  coal  management  proceeds  in  an 
environmentally  acceptable  manner  and  the   identification  of  lands  that  must  be 
set  aside   from  leasing    to  protect  other  resources  of  concern.      BLM  must 
recognize,    however,    that  although  the  unsuitability  criteria  are  in  theory 
only  one  of  several  potential  means  for  ensuring   the  environmental 
acceptability  of  coal  development,    in  practice  the  criteria  are  virtually  the 
only  clearly  stated  and  codified  grounds  provided  to  field  staff  for  reserving 
areas  of   the  public   lands   from  coal  leasing.     The  efficacy  of  employing  the 
multiple  use  trade-off  screen  is  generally  dealt  with  elsewhere  in  these 
comments  and  specifically  by    topic:    overall/  however,   noncoal  resources  have 
received  little  weight  in  the  application  of    this  screen,    compared  to  the  coal 
resource. 

The  San  Juan-Chaco  Management  Framework  Plan  in  New  Mexico  is  replete 
with  instances  where  planning  analysis  argues  for  the  exemption  of 
paleontological  study  areas,    scenic  areas  and  lands  of  low  reclamation 
potential,    yet  the  recommendations  in  the  plan  ignore  the  analyses  and  opt    for 
coal  leasing.     The  recommendation  in  this  MFP  to  allow  only  ten  years  of  study 
foe  the  Fossil  Forest  before  leasing  it,    despite  that  area's  outstanding 
paleontological  values,    is  perhaps  the  most  notorious  instance:  we  have 
previously  commented  to  BLM  about  this  and  do  not  cite  other  examples  here. 
We   recommend  that  BLH  discard  the  various  KFPs  and  halt  further  lease  sales 
until  Resource  Management  Plans  can  be  prepared  that  place  decisions  on 
carrying  lands   forward  for  coal    leasing  in  a  context  of  true  multiple  use,    as 
specificed  by  the  Federal  Coal  Leasing  Amendments  Act  and  the  Federal  Land 
Policy  and  Management  Act. 

BLM  correctly  notes    that  the  unsuitability  criteria  should  be  applied  to 
preference   right  lease  applications.     Such  application  is  crucial    to  the 
formulation  of  lease  stipulations  and  the  prescription  of  unsuitable  areas  and 
mitigation  measures    to  be  employed  in  preparing  the   final  showings  on  PRLAs. 
We  observe  that  this  has  not  been  done  for  PRLAs   in  the  San  Juan  River  Coal 
Region,    in  apparent   violation  of  the  law  and  the  process  that  BLM  outlines   in 
the  Review.      For  example,    archeological  inventory  of    the  San  Juan  PRLAs  has 
not  been  completed  for  some  70%  of  the  area  under  these  applications,  and  no 
affirmative  determinations  of   reclamability  have  been  made. 

We  note  that  BLM  has  dropped  the  application  of  the  unsuitability 
criteria   to  tracts  leased  prior  to  1976,  despite  BLM's  obligation  to  propose 
mitigation  measures  and  exclusion  of  areas  unsuitable  for  mining  when  these 
leases  are  readjusted.      The  failure  to  apply  criteria  to  lands  leased  but 
undeveloped  places   in  addition  an  extraordinary  burden  on  other  regulatory 
authorities   to  apply  multiple  use-based  criteria  as  well  as  criteria  deriving 
from  statutes  other  than  SMCRA.      As  the  land-managing  agency  for  most  of  these 
leased  areas,    BLM  is  best  equipped  to  apply  the  non-SMCRA  criteria  and  to 
recommend  appropriate  lease  and/or  mine  plan  stipulations    to  achieve  some 
measure  of  environmental  protection.     BLM's  policy  of  exempting   leased  lands 
from  the  criteria  is  an  evasion  of  its  responsibilities  and  should  be 
reversed. 
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In  regard  to  the  1982-83  changes  to  the  unsuitability  criteria  undertaken 
by  Interior,    BLM  has  often  cited  the  case  Texaco  and  National  Coal  Association 
y.    Andrus,    et.  al.    (Civil  No  79-2448,  D.D.C.,  August  15,   1980  as  one  of    its 
principal  rationales.     It  must  be  pointed  out,    however,   that  thi3  suit 
principally  applied  to  pre-existing  property  rights,   not  to  land  use  and 
activity  planning   leading  up  to  federal  coal   leasing;  as  the  Department  has 
noted  on  page  56,    under  its  program  the  criteria   "end"  at  lease  issuance.      The 
criteria  are  primarily  elements  of  the  land  use  planning  program,    to  be 
employed  when  the  Department  has   the  maximum  amoung  of  discretion  in  land  use 
and  leasing  decisions.      Hence    to  cite  Texaco  as  a  basis   for  weakening  the 
criteria  to  be  employed  during  planning,   prior  to  the  issuance  of   leases,    is 
erroneous.      We  recommend  that  Interior  reevaluate  all  of  the  changes  in  the 
criteria  that  it  has   based  on  this  decision  as  wrongly  grounded  and  hindering 
proper  land  use  planning.      In  particular,    where  BLM  has  other  statutory 
responsibilities    (such  as  protecting  important  migratory  waterfowl   habitat 
under  the  Migratory  Bird  Treaty  Act  or  protecting  critical  habitat  under  the 
Endangered  Species  Act),    it  is  required  to  apply  the  specific  criteria 
involved   to  undeveloped  leased  lands. 

In  fact,    the  Texaco  decision  points  out  the  fact  that  BLM's  authority  and 
that  of  the  respective  state  regulatory  authorities  to  condition  leases    for 
purposes  of  environmental  protection  and  multiple  use  of  noncoal  resources  may 
be  greatly  circumscribed  once  the  leases  have  been  issued.      Accordingly,    it  is 
appropriate  and  desirable  that  the  criteria  be  applied  very  broadly  prior  to 
leasing,    when  BLM's  authority  is  broadest,   rather  than  deferring  application 
or  the  formulation  of  mitigating  measures:  to  the  post-lease,    i.e.  mine  plan 
stage. 

In  instances  where  BLM  is  specifically  prohibited  by  the  court  from 
excluding   lands    from  leasing  under  unsuitability  criteria,   as  with  lands  under 
study  for  inclusion  in  a  Federal  land  system    (Criterion  1),    BLM  should  issue 
policy  guidance  that  denotes  study  status  as  an  important  multiple  use 
criteria.      Similarly,    protections  for  agricultural  crop  production  under 
criterion  2,    protections   for  floodplains  under  criterion  6,   and  buffer  zones 
for  public  roads  should  be  reinstated.      We  note  that  BLM  has  not  done  so  with 
its  recently  issued  draft  Planning  Guidance.      We  further  observe  that  BLM 
atill  retains  paramount  discretion  to  not,  lease  and  that  the  court  in  Texaco 
did  not  limit  this  discretion. 
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We  recommend  further  that  BLM  reinstate  the  following  provisions  in  the 
43  CFR  3400  regulations: 

1.  Exceptions   to  unsuitability  criteria  should  not  be  made  where  more 
than  one  criterion  is   determined   to  apply. 

2.  Surface  managing  agencies  are  required  to  petition  the  surface  mining 
officer  under  30  CFR  Part  769  to  formally  designate  lands  unsuitable,  after 
completion  of  an  unsuitability  assessment. 

3.  Historic  and  cultural  sites  eligible  for  listing  on  the  National 
Register  of  Historic  Places,    whether  or  not  they  are  located  on  federal 
surface  estate,  are  unsuitable  for  surface  mining. 
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Chapter  II,  Pact  One,  Issues  1^  and  2:  Exemptions  and  Exceptions  to  the 

Criteria 

BLM's  statement   to  the  contrary  notwithstanding,    environmental  groups 
did  not  oppose   the  change   in  regulations  allowing  multiple  exceptions    to  the 
criteria  cut  of  oppostion  to   "adminstrative   flexibility".      Rather  this 
opposition  springs   from  BLM's  use  of   the  exception  provisions   to  in   fact 
"circumvent   the   intent  of  SMCRA  and  lease  environmentally  sensitive  areas". 
The  circumstance  cited  by  BLH  as  calling    for  flexibility  is  easily  remedied  by 
BLM's  proposed  modification  to  criteria  2  and  3  reqarding   roads.      The 
readiness  with  which  BLM  is  apparently  prepared   to  apply  exceptions  and 
exemptions    to  the  criteria  renders    them  unreliable  environmental  safeguards 
from  the  point  of  view  of  the  public  and  detracts   from  public  confidence   in 
BLM's   program.      As    BLM  notes   on   page    15,    Issue   5,    the   criteria  are   to  be 
viewed  as  nan- discretionary  items  based  on   law,    policy  or  regulations. 
Wholesale  availability  and  use  of  exceptions  and  exemptions  has   the  effect  of 
rendering   the  criteria  discretionary  in  actual  application,    contrary  to  their 
intent. . 

It  should  be  pointed  cut  that  the  unsuitability  criteria,   as  BLM  has 
acknowledged,   only  cover  substantial,    significant  resource  conflicts.      BLM 
raises  a  red  herring  by  asserting  that  even  trivial  conflicts  would  preclude 
coal  leasing  if  manifold  exceptions  and  exemptions  were  not  allowed.      Analyses 
of   the  application  of   the  criteria  reveal  that  the  amount  of   land  excluded 
from  leasing  is  small.      Moreover,    BLH  and  the  public  can  well  afford  to  be 
generous  in  removing  public  lands  from  leasing  in  view  of   the  large  backlog  of 
undeveloped  federal  coal    leases  now  outstanding,    with  only  20%  of  some  18 
billion  tons  of   reserves  in  production. 

Issue  3:     Public  Participation 

Application  of   the  unsuitability  criteria  i3  one  of   the  most  critical 
stages  of  land  planning  and  coal   management,    from  the  public's   point  of   view. 
BLM  should  reinstate  the  explicit  provisions  for  public  hearing  and  comment  on 
the  application  of   the  criteria;   moreover,    BLH  should  ensure  that  adequate 
data  exist  to  assure  the  timely  application  of  the  criteria  so  that  the  public 
is  not   faced  with  commenting  upon  incomplete,    fragmentary  or  repetitive 
application  of    the  criteria.      All  exceptions  or  exemptions   that  BLM  proposes 
should  be  presented  at  this  time,    along  with  the  mitigation  treasures  or  other 
circumstances  and  a  demonstration  of   the  efficacy  of  such  measures,    upon  which 
the  exceptions  or  exemptions  are  based. 

We  note  that  BLM's  proposed  Planning  Guidance  offers  little  illumination 
on  this  crucial  aspect  of  the  program.      We  approve  of  BLM's  intent  to 
reinstate  provisions  for  public  comment  in  the  Federal   regulations;  such 
additions    to  the   rules  should  properly  be  contained  in  the  Supplemental  EIS  on 
the  coal  program. 


Issue  5:     Relation  between  the  Unsuitability  Criteria  and  Multiple  Use 
Resource  Trade-otfs 
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The  unsuitability  criteria  form  an  essential  basis  for  the  implementation 
of  SMCRA,    FLMPA  and  other  statutes  and  hence  BLM  is  correct  in  recognizing 
that  both  the  form  of   the  criteria  and  their  application  are  non- 
discretionary.      Similarly,    BLM's  descretion  in  making  multiple  use  trade-offs 
is  not  unlimited.   The  factors    to  be  weighed  in  making  multiple  use  trade-offs 
are  rooted  in  the  statutes  mentioned  as  well  as  others  such  as  the  Clean  Air 
and  Water  Acts  and  the  American  Indian  Religious  Freedom  Act.      Vie  have   in 
previous   comments    to  BLM  on   the   1984  San  Juan  River  Regional   Coal  Leasing  EIS, 
the  PRLA   EAs    for   the  San  Juan  Basin,    and  other  NEPA  documents   for   the  San  Juan 
Basin  Action  Plan      indicated  some  of  these  factors  in  regard  to  that  region, 
and  we  will  not    repeat  them  here.      We  do  incorporate  those  comments  by 
reference  in  regard  to  this  Review. 

The  distinction  between   "unsuitability"  for  mining  and  resource  conflicts 
to  be  resolved  by  "multiple  use  resource  trade-offs"    trust  be  kept  clear.      The 
former  indicates  values  which  may  not  be  compromised  for  the  sake  of  mining, 
as  a  result  of   social  dictates,    personal  property  rights  or  statutory 
obligations   (e.g.    protect  homes,    preserve  public  access  and  rights  of  way, 
maintain  wildlife  habitat  and  wilderness  areas,    water  supplies,   national 
parks,    etc.).     The  latter  indicates  productive  uses  of  the  land    (wildlife, 
range,    fanning  and  mining)  which  may  be  balanced  against  each  other.     This 
distinction  is  to  be  borne  in  mind  in  any  proposal  to  change  from  criteria  to 
multiple  use    trade-offs. 

Proposals    to  substitute  multiple  use  resource   trade-offs  in  lieu  of   fixed 
unsuitability  criteria  should  give  BLH  cause    for  concern.      Aside   frcm  the 
legal  dubiety  of  such  a  move,    the  record  on  multiple  use  resource  trade-offs 
is  itself  cause   for  concern.     In  New  Mexico  some  trade-offs  have  been  decided 
in  an  arbitrary   fashion,    unsupported  by  the  information  and  analysis  contained 
in   the  relevant  land  use  plan.      Please  refer  to  our  comments  above  in  this 
regard. 
Issue  6:      Application  of  Criteria  to  Split  Estate  Lands 

We  concur  with  BLM's  conclusions  that  the  criteria  should  be  applied  to 
split  estate  lands.      Under  NEPA  and  other  laws,    BLM's  responsibilities  for 
environmental   protection  extend    to  non-federal  surface  where  it  overlies 
federal  subsurface.      In  many  instances  BLM's  NEPA  duties  regarding  split 
estate  lands  may  be    linked  with  an  additional  federal    trust  responsibility  in 
the     application  of   the  criteria,   as  on  some  Indian  allotted  lands  in  the  San 
Juan  Basin. 

Iasue  7:      Revision  of  Criterion  1^ 

BLM  has  the  authority  and  the  obligation  to  protect  lands  proposed  for 
inclusions   in  one  of  the  federal  land  systems;    in  cases  such  a3  wilderness 
study  areas  BLH  has   the  affirmative  obligation  to  protect  candidate  areas 
until  Congress  decides  on  the  issue  of  inclusion.      As  a  matter  of  policy  and 
balanced  land  use  management  BLH  should  withdraw  from  mineral  leasing  all 
areas  under  study   for  inclusion  in  one  of  the  listed  systems. 

Issue  8:      Buffer  Zones  Around  Units  of  Federal  Land  Systems 

21-21  BLM's  practice  in  application  of  the  multiple  use  trade-off  screen  argues 


13 


O 

o 


00 
> 

-z. 

D 
J3 

m 

CO 
"0 

O 

m 
m 

CO 


CD 


for  the  need  for  expanding  Critierion  1  to  include  buffer  zones  around  units 
of  Federal  Land  Systems,    including  the  National  Park  System,    the  National 
21  21     Wilderness  Preservation  System  and   the  National  Wildlife  Refuae  System.      In 
cont     addition   to  specific  statutory  prescriptions   regarding  protecting  the 

integrety  of   the  units  within  these  lands  systems,    BLM  has  an  obligation   to 
multiple  use  resource  management  including  wildlife  habitat,    recreation  and 
visual  resources   that  argues  for  the  concept  of  buffer  zones  arounds  units 
where  such  uses  primary. 

That  the  presence  and  preeminence  of  such  land  system  units  may  control 
coal  management  outside  their  boundaries  i3  established  precedent,  as  with  the 
concept  of    integral   vistas.      It  is  cynical   of  BLM,    however,    to  argue   the  lack 
of  need   for  buffer  zones  based  on  the   provisions  of  Section  522(e)(2)   of 
SMCRA,    when  BLM  has  not  undertaken  to  assert  these  provisions  in  the  manner 
cited  and  when  the  application  of  this  section  resulted  solely  fran  the  filing 
of  the  Alton  Unsuitability  Petition  by  members  of   the  public. 

Most  recently  members  of   the  public  in  Utah  were  compelled  to  appeal 
BLM's  application  of   the  unsuitability  criteria  in  its  land  use  planning  in 
the  Cedar  Breaks  Resource  Area  because  of  its  failure    to  apply  either  criteria 
1  or  5;    in  some  cases,   major  national  parks  were  not  even  shown  on  the  maps 
for  applying  the  criteria.    Such  a  circumstance  points  out  the  need   to 
incorporate  in   the  criteria  themselves  express  provisions  for  preserving   the 
integrity  of  parks,    wilderness  areas,    etc.    from  threats  beyond  their 
boundaries. 

Issue  10:      Deferral  of  Criterion  2  until  Mine  Permit  Application 

Criterion  2  is  an  expression  of  FLPMAs  mandate    for  multiple  use.      H? 
concur  with  BLM  that  this  critierion  should  be  applied  during  land  use 
planning.      However,    we  are  concerned  by  BLM's  consideration  of  conditioning 
other  development  in  coal  regions  upon  the  mining  of   the  coal.     This  implies 
an  undue  predisposition  in  multiple  use  resource  management  towards  coal  which 
BLM  should  take  steps  to  counter.      BLM  may  wish  to  consider  whether  it  would 
be  preferrable   to  apply  this  criterion  when  rights  of  way  are  granted, 
remembering  the  fact  that  the  purpose  of   the  unsuitability  criteria  is  to 
defend  the  public's  entire  interest  in  the  land,  not  to  uniformly  subject  it 
to  coal  development. 

Issue  11:      Deferral  of  Criterion  3  until   Mine  Permit  Application,   etc. 

This  is  an  issue   for  BLM  because  of  its   unwillingness  to  to  perform 
adequate  resource   inventories  during  land  use  planning  and  its  unwillingness 
to  respect  the  criterion.       BUI  should  be  aware  that  its  ability  to  apply  any 
of   the  criteria  over  a  full  range  of  options  may  be  severely  constrained  once 
leases  are  issued;    hence  deferral  of  any  criteria   to  the  mine  plan  stage  is 
unacceptable.      BLM  should  not  adopt  as  policy   the  leasing  of   coal  under  rights 
of  way  or  other  features  covered  under  Criteria  2  and  3  while  relying  on 
stipulations   to  exclude   these  features   from  mining.      This  step  is  both 
unnecessary  and  prejudicial   to  the  legal  and  practical  protection  of  resources 
and  features  protected  under  these  criteria. 

The  failure   to  apply  these  criteria   (or  any  others)  at  the  time  of  land 
use  planning   to  any  area  should  indeed  require  that  area  be  dropped  from 


further  planning  for  coal  leasing;   this   is  not  the  grievious  circumstance    that 
BLM  envisions,    however.      There  is,    as  the  Department  of  Interior  has 
acknowledge,    no  real   foreseeable  shortage  of   federal  coal  under  lease  until 
the  beginning  of    the  next  century  at  the   soonest.      Hence  BLM  should  avoid 
creating     artificial  pressure  for  hasty  planning   that  weakens   the  application 
of   the  criteria. 

BLM  should  ascertain  whether  the  presence  of  a  public  road  on  federal 
land  is  necessarily  accompanied  by  a  grant  of  right  of  way  or  easement  as 
implied  in  the  wording  of  Criterion  2  before  moving   to  combine  these  elements 
of  Criteria   2  and  3.      The  use  of  established  roads  over  public   land  is  a  major 
convenience    to  the  public  and  its  routine  abrogation   for  the  sake  of  coal 
leasing  or  mining    runs  counter  to  Congressional   intent  as  stated  in  SMCRA. 

Issue  12:      Revision  of  Criterion  3_ 

BLM's  analysis  of   this  issue  points  up  the  inherently  ethnocentric 
approach  taken   to  applying  this  criterion.      BLM  has  not  explained  how  or  under 
what  guidelines  except  under  this  criterion  it  intends    to  implement  the 
provisions  cf   the  American  Indian  Religious  Freedom  Act  in  regard  to  Federal 
coal  management-      Identified  gravesites   should  be   included  under  this 
criterion,   and  BLM  should  cease  its  practice  of  stipulating  for  the 
■mitigation"    of  gravesites  by  "relocating1'  them  in  lieu  of  applying   this 
criterion.      The  Review  mentions  that  the  BLM  in  New  Mexico  has  employed  the 
practice  of  according  a  100  foot  buffer  zone  to  identified  gravesites  but 
neglects   to  mention  that  it  commonly  stipulates   for  the  relocation  of  such 
gravesites,    without  clear  procedures  for  consultation/    consent,    or  provision 
for  costs  of  mitigation,    thereby  rendering  this   "special  regional  concern" 
entirely  nominal   in  nature. 

BLM  unnecessarily  and  unwisely  revised  this  criterion  excluding  family 
burial  grounds,    with  scant  legal   rationale;   the   reference  to  a   judicial 
suggestion  without  substantive  analysis  (page  22)  is  unpersuasive  as  a 
justification   for  the  revision. 

BLM  suggests  that  multiple   resource  trade-offs  cculd  be  employed  to 
address  the  preservation  of  sacred  areas.     The  practice  of  BLM  indicates  that 
this   is  certain  to  be  an  ineffective  means  for  protecting  such  areas,   and  it 
is  doubtful  that  BLM  could  adduce  very  many  instances  where  potential  coal 
lands  were  set  aside   in  order  to  preserve  a  sacred  area.      BLM  should  either 
adopt  a  specific  criterion  addressing  Native  American  religious  concerns  or 
expand  Criterion  3  to  include  these  concerns. 

Issue  lp_:     Consideration  of  Air  Quality  in  Class  I  Areas 

The  BLM  does  not  in  fact  effectively  protect  air  quality  at  the  pre- 
leasing  stage,    since  there  is  no  procedure  for  weighin  the  cumulative    impacts 
of  coal  mining  on  a  regional  basis  in  setting  leasing  levels.      In  the  San  Juan 
River  Region,    at   least,    BLM  has  not  undertaken   to  stipulate  air  quality 
protection  measures   in  proposed  leases.      In  general,    the  unsuitability 
criteria  do  not  address  issues  of  air  quality,  despite  the  fact  that  much  coal 
leasing  is  proposed  for  areas  with  de  facto  Class  I  air  quality  and 
outstanding  visibility.      This  issue  is  closely  related   to  that  of   buffer 
zones.      BLM  suggests   that  Criterion  1  could  be  applied  to  fill  this  gap,    but 
in  view  of  its  historical  failure  to  do  so,   even  in  obvious  instances  such  aa 
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the  Alton  Coal   Fields   near  Bryce  Canyon,    BLM's   suggestion   provides   little 
reassurance. 

BLM  notes    that  an  assessment   of    potential    impacts   of   leasing  and 
development   on   air   quality   is   essential    to  compliance   with  WEPA,    and   that   BLM 
has   with   other  agencies    the    responsibility    for  compliance   with   the  Clean  Air 
Act-      Accordingly,    BLM  should   undertake   to  determine  whether  leasing  within  a 
given  area  could  result    in  unacceptable   impacts  on  air  quality   in  Class  I 
areas;    if    so,    the  area  should  be  set  aside  as  unsuitable   for  mining  on 
environmental   grounds.      The   concept  ot    visual    resource  protection   should 
include   not   only   the    preservation    of    the    landforms   themselves   but   also   of 
visibility  and  the  prevention  of  significant  deterioration  in  air  quality. 

BLM  cites  the  current  PSD  regulations  but    fails   to  mention  that  these 
regulations   have  'as^n  held  in  violation  of    the  Clean  Air  Act  and  that  EPA 
under  court  order  is  promulgating  emissions  standards   to  cover  surface  coal 
mines,    including    fugitive   dust   emissions.       BLM  also  misstates    the  degree   of 
air  quality  regulation  presently   in    force  over  surface  mines,    since  other 
court  decisions  have  strictly  limited   the  ability  of    the  federal  Office  of 
Surface    Mining  and  the  state  regulatory  authorities    to  regulate  surface  mine 
air  emissions  under  SMCRA.      This  situation  underscores  BLM's  need  to  assume 
responsibility  for  protecting  air  quality  in  its  coal    management  program. 

Issue   15:      Revision  of  Criterion  7 

BLM  wrongly  revised  this  criterion,   drastically  limiting  its 
effectiveness  and    thereby  violating  BLM's  statutory  oblications  under  the 
National  Historic  Preservation  Act,    the  Archeological  and  Historic 
Preservation  Act  of  197<i  and  its  1976  Amendments,    and  the  Historic  Sites, 
Buildings  and  Antiquities  Act  of  1935.      BLM  acknowledges  {page  25)  that  .NHPA 
does   not  distinguish  between  federally  administered  and  privately  owned  lands 
affected  by  undertakings  ot    the  surface  management  agency  {16  U.S.C.  470  et.' 
seq.].      BLM  also  admits   (page  27)    that  NHPA  ordains  an  affirmative 
responsibility   of   Federal   agencies    to   inventory   resources   on   nonfederal   as 
well  as    federal  surface.      In  view  of  this,    BLM's  apparent   position    that 
restoration  of  Criterion  7   to  include  nonfederal    lands  and  unsuitability  for 
National  Register-elegible  sites  is  inexplicable.      BLM  has  proposed  no 
alternative  method  for  assuring  fulfillment  of  ^n  incontrovertible  leqal  duty, 
and  it  has  even   failed  to  address    the  issue  in  its  draft  Planning  Guidance. 
The  analysis  contained  in  this  part  of    the  Review  is  contradictory  and  does 
not  support  the  conclusions  and  recommendations  drawn:    these  conclusions  and 
recommendations  rather  evade    the   issue   than  state  a  policy. 

The   mere   fact  that  members   of    the  public,   state  and  local  governments 
have    "opportunities    throughout  the  Federal  Coal  Management  Program   to  make 
their   concerns    known   or   provide   information   to  SMI   managers  concerning   the 
treatment  of   historical/cultural  properties"    in  no  way  relieves  BLM  of  its 
duties  under  the  applicable    laws.      The  circumstance   that   relatively  little  of 
the   federal   lands    had   been   inventoried   for  eligible  sites  as  required  by  NHPA. 
and    relevant  executive  orders  provided  the    justification    for  the  original 
wording   of  Criterion  7;    rather  than  delay   implementation  of  a  Federal  coal 
program  until    the   inventory  and  nomination   process  was  complete,   it  was 
preferable  to  exclude  areas  with  eligible  sites,    thereby  allowing   for 
compliance   with  NHPA. 


This  circumstance  is  still   true    today  and  thus  the  need  for  the  original 
wording  of  Criterion  7  remains.      OSM  does  not  routinely  apply  NHPA-based 
unsuitability  criteria  in  its  mine  plan  review,    and  even  if  it  did  this  would 
not  relieve  BLM  as    lessor  of   its  obligations.      BLM  is   the  agency  uniquely 
qualified   to  provide    the  inventory  data  necessary   to  apply   this  criterion. 
Merely  affording   the  Advisory  Council  on  Historic  Preservation  an  opportunity 
to   comment   upon   BLM's   coal    leasing   proposals    likewise  does   not    relieve   BLM  of 
its  duties,    especially  since  the  ACHP  cannot  effectively  monitor  the  massive 
leasing  proposed  by  BLM. 

BLM  displays  a   lack  of  proportion  and  betrays  its  bias  in  citing  the 
proposed  withdrawal   in   1982  of   the  Knife  River  Flint  Quarry  from  leasing  as 
excessive,    requiring   the  amendment  of  Criterion  7.      The  withdrawal  of    this 
unique  and   important  archeological  site  would  have  had  comparatively  little 
impact  on  meeting   the  public's  demand  for  coal  from  North  Dakota.      BLM  should 
cite  the  proportion  of  coal  sequestered  by  this  withdrawal   to  the  total 
reserve  base  available  for  leasing  within  North  Dakota  and  nationwide.      It  is 
evident  that  as  long  as  the   impact  of  this  criterion,  or  any  other,   remains 
miniscule,    BLM  will  not  object  tut  that  BLM  rejects   the  concept  of 
unsuitability  criteria  that  obliges  it  to  forgo  leasing  any  significant  amount 
of  coal,    regardless  of  its  proportion  to  the  whole.      This  flaunts  the 
principle  of  multiple  use  management. 

BLM  protests  that,    because  eligibility  for  listing  on  the  National 
Register  and  actual    listing  are  [properly]  not  considered  to  indicate 
different  categories  of  significance,    application  of  Criterion  7  to  eligible 
sites  would  dramatically  increase  the  agency's  workload  and  tins  necessary  for 
the  planning  process.      Although  BLM  is  required  to  evaluate  all  elidible  sites 
that  it  may  affect    for  listing,    it  would  not  need  to  complete  the  nomination 
and  listing  process  prior  to  coal  activity  planning  if  it  allowed  the 
designation   of  eligible  sites  as  unsuitable    for  leasing.      In  any  event,    the 
BLM  by  its  haste  to  lease  large  quantities  of  coal  has  artificially 
pressurized  the  inventory  and  planning   process.      As  noted  elsewhere  {in  regard 
to  BLM's  application  of  exceptions  and  exemptions   to  the  criteria),    BLM  places 
undue  weight  on  the    "mitigation"  of  cultural  and  archeological   resources  as 
opposed  to  preservation  in  situ  and  conservation  of  sites  for  future  research. 
frte  repeat  here  our  contention  that  BLM  has  not  fulfilled  its  obligations  under 
NHPA  and  other  laws  regarding  the  inventory  and  preservation  of  cultural 
resources  in  the  San  Juan  River  Region. 

ELM  may  not  cite  the  ongoing  revision  of  programmatic  standards  by  the 
ACHP  and  Interior  in  order  to  relieve  itself  of  its  obligation  to  carry  out  a 
programmatic  review  of   its  policies. 
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a  more  reasonable  interpretation  of  Section  522(a)(3)(C)  and    (D)  wouZd  be  a 
probable  or   reasonable  risk  of  loss  of   life  or  property.      Again,    the  tine 
required  for  a  program  of    floodplain  inventory  is  available,    given  the  lack   of 
need  for  Federal  competitive  leasing. 

Issue  20:      Municipal  Watersheds 

BLM  nay  not  safely  assume  that  the  requirements  of  SMCRA  for 
comprehensive   protection  of  all  hydrologic  resources  assure  the  achievement  of 
such  protection.      Decisions  made  djring   land  use  planning  on   the  location  and 
timing  of  coal   development  via  leasing  decisions  are  crucial   to  the  protection 
of  water  resources.      In  areas  where  mining   is   to  occur,    SMCRA  does  allow  some 
degradation  of   water  quality  within  the   limits  of  "material  damaae" ;    however, 
SMCRA  also  contemplates    that  the  hydrologic  regimes  of  some  coal  areas  mav  be 
so  difficult    to  restore  or  their  uses  so  critical   that  mining   mist  not  occur. 
BLM  must  exercise  its  responsibilities  as  SMA  to  protect  municipal  watersheds 
by  limiting  the  scope  of  its   leasing  program  to  exclude  these  lands.    BLM 
should  be  specific  as    to  how  it  commits   lands   to  this  use:  historic  and 
present  patterns  of  use  as  watersheds  should  be  specifically  acknowledged   by 
BLM  and   the  protection  of    this  use  assured  since  it  is  is  critical   in  the  arid 
west.      BLM  should  recognize  watersheds  as  a  higher  and  better  use  than  coal 
production  explicitly  in  the  criteria. 

Issue  21:     Reclamation  Criterion 

BLM  is  correct  in  noting   that  reclaimability   "still  causes  doubt  and 
uncertainty"    (page  34),   and  with  good  reason.      BLM  has  not  to  date  conducted  a 
meaningful    review  of  reclamation  success  at  western  surface  mines,    including 
the  1985  Supplemental  EIS  on  Federal  Coal  Management,  and  hence  it  cannot 
conclude   that  the  issue  of    reclamation  has  been  successfully  dealt  with  in 
land  use  and  coal  activity  planning  at  present.      BLM's  analysis  of  this  issue 
does  not  support  its  conclusions  and  recommendation  not   to  adept  a  reclamation 
criterion.      In  view  of  the  fact  that  the  Congressional  Office  of  Technology 
Assessment   is  conducting  an  evaluation  of  western  revegetation  and  reclamation 
technology,    BLM  should  incorporate  the  results  of  this  study  in  its 
deliberations  on  this  issue. 

BLM  in  New  Mexico  has  ignored  the  issue  of  fragile  soils  and  lack  of 
reclamation  potential  in  its  decisions  on"  land  use  and  coal  activity  planning, 
despite  clear  concerns  raised  in  this  regard  by   the  San  Juan  Basin  EMRIA 
studies.      In   fact,    BLM  has  actively  misrepresented  this  issue  in  the  San  Juan 
River  Regional  Coal  EIS    (19B4),    citing  undocumented,    unsupported  and  factually 
incorrect  instances  of    "success"  in  the  San  Juan  Basin   to    justify  its 
decisions.      We  have  already  commented  upon  this  aspect  of    that  document  and 
incorporate   those  comments  here  by  reference. 

Although   low  reclamation  potential  was   raised  as  a  factor  in  Regional 
Coal  Team  discussions  on   tract  delineation  and  tract  ranking   for  the  San  Juan 
Round  I  Sale,    little  weight  was  actually  given  to  it  in  recommending   tracts 
for  leasing    (San  Juan  RCT  minutes,    Meeting  of    March  10,   1982  in  Santa  Fe,    NM) . 
In  the  RCT  discussions,    reclamability  was  merely  one  of  several   factors 
combined  in  a   matrix   for  ranking:   it  was  not  applied  as  a   screen  to  ensure 
that  low  potential  tracts  were  dropped  from  further  consideration  for  leasing. 


Issue  16:      Special  Protective   Measures  for  Chaco  Cultural  Archeological  Sites 

BLM  states  that  ".    .    .    potential   preservation  of  all  sites  protected  by 
the  Chaco  legislation  [PL  96-550]  must  be  carefully  analyzed  during  coal 
planning."    (page  29).      BLM  seems   to  downplay  here  its  clear  legal  obligation 
not  only   to  analyze  potential  preservation  but  to  secure  such  preservation  in 
actual  fact.      It   is  entirely  appropriate   that  the  permanent  leasing 
withdrawals   buffer  zones  and  other  measures  necessary   to  ensure  preservation 
from  impacts  by  coal  development  be  included  in  the  application  of  Criterion 
7.      Preservation  for  these  sites  in  situ  is  legally  mandatory  and  their 
removal   from  the  pool  of    land  subject  to  leasing  should  have  already  occurred; 
PL  96-550  became    law   in  1980.        we  note  that  there  is  high  probability  that 
other  undiscovered  sites  requiring  preservation  in  situ  exist  in   the  San  Juan 
River  Region  and  that  we  expect    to  see  a  thorough  process  of  archeological 
inventory,    reporting,   nomination  and  National  Register  review. 

Issue  17:     Mitigation  of  Cultural  Resources 

Although  it  may  be  true  as  BLM  states  that,    "Where  information  retrieval 
outweighs  the  loss  of  the   in  situ  context,    it  is  wise  resource  management, " 
(page  29}  but  it  is   unclear  what  if  anything   this  has  to  do  with  the 
unsuitability  criteria.      Archeological  excavation  with  its  associated  loss  of 
in  situ  context  should  be  driven  by  the  requirements  of  research  and 
discovery,    rather  than  by  the  necessity  of  salvage  operations   to  recover 
information  prior   to  mining.      BLM's   free  use  of  the  exception   to  Criterion  7 
in   the  San  Juan     River  Region  leaves   little  doubt  of   its  lack  of    intent  to 
manage  the  archeological  resource  for  preservation,   contrary  to  law,   and  is  an 
abuse  of   that  exception.     Overall,   BLM  has  fled  headlong  from  a  fair  and   full 
application  of  Criterion  7  in  order  to  conserve  and  protect  cultural 
resources. 

Issue  18:      Protection  of  Sensitive  Plant  Specie3 

He  encourage  BLM  to  adopt  the  definition  of  "sensitive  plant*  stated  on 
page  31.      BLM  is  correct  in  supposing  that  including  such  species  within 
Criterion  15  would  aid  in  their  preservation.      It  is   inexplicable  then   that 
BLM  fails    to  recommend    the  inclusion  of  sensitive  plant  species  under  this 
criterion,    especially  since  BLM  has  provided  no  guidance  or  policy  on  how 
determinations  of   sensitivity  are  to  be  made  or  how  protection  is   to  be 
accomplished  in  applying   the  multiple  resource  tradeoff  screen.      Thi3  approach 
ignores   the  problem  of  loss  of  plant  genetic  diversity.      The  task  of  species 
inventory  and  classification  that  BLM  sketches  is  in  fact  a  necessary  part  of 
its  responsibilities  as  surface  management  agency.      We  recommend   that 
Criterion  15  include  sensitive  plant  species. 

Issue  19:     Flood plains 

BLM  has  the  discretion  to  apply  a  stricter  floodplain  criteria  to 
unleased  federal   lands  at  the  land  use   planning  stage  than  was  prescribed  for 
the  lands  in  the  Texaco  decision.      DOI  has  nowhere  explained  what  procedures 
it  intends    to  use   for  determining  a   "proven  risk  of  loss  of  life  or  property"; 
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This  procedure  did  not  assure  that  the  requirements  of  Section  522  of  SMCRA 
that  lands  unsuitable  on  grounds  of  nonreclamability  fae  excluding  frcm  coal 
development. 

The  EMRIA  study  program  itself  suggests  a  vehicle  by  which  BLM  could 
implement  a  reclamation  criterion,  wherein  representative  part3  of  a  coal 
region  were  examined  for  their  reclamation  potential;  low  potential  area3 
could  be  excluded   from  further  coal  activity  planning. 

BLM  should  not  misconstrue    this   issue  by  supposing  that  it  is  necessary 
to  make  a  determination  of  absolute  infeasibility  of  reclamation  in  order  to 
apply  a  reclamability  criterion.     This  approach  amounts  to  attempting  proof  of 
a  negative   proposition  and  would  render  application  of  the  criterion  extreirely 
difficult.      Rather  BLM  should  seek   reliable  indications   that   there  exists  a 
strong   likelihood,    founded  in  evidence,    that  reclamation  will  succeed,    in 
applying    thi3  proposed  criterion.      Evidence  for  reclamation  success  would 
include  successful   reveoetation  and  restoration  of    planned  postndning  land 
uses  as  of    the  end  of    the  bonding  period  on  lands  similar  to  the   tract  under 
evaluation. 

BLM  raises  a  number  of  false  issues  in  arguing  against  the  adoption  of  a 
reclamation  criterion.      First,    passage  of  lands  through  other  of  the 
unsuitability  criteria  need  not  have  any  bearing  on  the  potential   to  restore 
the  lands,  once   mined,    to  their  post-raining  land  use.      BLM's  assertion  in  this 
regard  is  wholly   illogical.      Second,    the  fact  of  ongoing   industry  and 
government  research  on  reclamation  technology,    although  commendable,   similarly 
has  no  bearing  on  BLM's  duty  under  SMCRA  to  make  an  affirmative  determination 
that  lands  considered   for  surface  mining  are  capable  of  reclamation  in  an 
economically  and  technologically  feasible   fashion.      BLM  is   to  employ  present 
standards  in   making  this  determination,   not  those  of  a    unknown  future. 

Third,    even  though  post-mining  land  use  cay  be  different  from  that  of 
pre-mining,    this  consideration  is  largely  theoretical  rather  than  practical   in 
nature,  given   the  large  areas   involved  in  planning  for  coal  development  and 
the  near  certainty  that  almost  all   of   these  lands  will   be  returned  to  the  sane 
land  use  as  existed  before  mining.      In  any  event,    provisions  exist  in  SMCRA  to 
petition    to  remove  a  designation  of  unsuitability,    thereby  invalidating  this 
argument. 

Fourth,    review  of  mine  permit  applications,    at  least  in  New  texico,    has 
not  afforded  the  public  the  affirmative  demonstration  of  recla inability  that 
SMCRA  requires.      BLM  confuses  here  its  duty  to  plan  for  land  use  based  on 
optimum  land  capabilities  with  the  (pradtically  speaking)    much  more 
circumscribed  duty  of    the  state  regulatory  authorities  in  permitting  mining 
operations. 

We  strongly  recommend  that  BLM  adopt  an  unsuitability  criterion  dealing 
with  reclamation  potential  in  order  to  fulfill  its  duties  under  SMCRA. 

Issue  22:      Developability  and  Marketability  of  the  Coal  Resource 

Given   the  need  of  BLM  to  husband  its  limited  staff  and  budget,    it  would 
be  reasonable   for  it  to  focu3  land  use  and  coal  activity  planning  on  areas 
where  some   reasonably    foreseeable  potential    for  coal  development  exists.      BLM 
has   instead  adopted  the  policy  of  examining  and  carrying  forward  for  leasing 
all  potential  coal    tracts,    regardless  of  their  likelihood  of  production.      We 
concur  with  BLM  that  this  determination  i3  best  made  as  part  of   the  larger 
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planning  process;    it  must  be  noted,    however,    that  BLM  has  shown   no  discretion 
in  making  this  determination  at  the  stage  of  the  screening    for  development 
potential,    relying    instead  solely  on  the  existence  or  absence  of  coal 
resources  in  mineable    form  in  making  this  decision.      This  circumstance  has 
doubtless  led  to  the  call   for  some  non-discretionary   review  of  this  aspect  of 
coal   resource  planning   in  order   to  bring   sane   reason  and  proportion   to  BLM's 
palnning  process.      Although  a  criterion  for  this  need  not  be  developed,    we 
note   that  neither  has    BLM  provided  any  guidance   for  defining  or  assessing 
development  potential  so  as   to  best  focus  its  coal  planning  efforts. 

Issue  23     Riparian  Habitat  Unsuitability  Criterion 

BLM  is  incorrect   in  stating    that  all  coal  surface  mine  drainage  must  pass 
through  a  sedimentation    pond  prior   to  its  release   to  an  established 
watercourse.      New  Mexico's  Permanent  Program  for  surface  mining   regulation 
allows  drainage  without  the  use  of  sediment  control  structures   if   mine 
permittees  can  show   that  the  quality  of   runoff  leaving   the  site  is  no  worse 
that  that  entering  the  site. 

BLM  is  likewise   incorrect  in  supposing  that,    absent  specific  directives 
to  do  so,    riparian  areas  are  protected  as  a   matter  of  course  in  multiple 
resource   trade-off  decisions.      It  is  cynical  of  BLM  to  invoke   the  potential 
opportunities  to  protect  riparian  habitat  or  other  resources  —  opportunities 
that  are  seldom  if  ever  used  —     as   justification  for  not  adopting  obligatory 
standards  of   protection.      BLM's  conclusions  and  reccmmandaticns  are  aqain 
unsupported  by  its  analysis:  moreover,    BLM  has  not  provided  any  guidance  or 
directives  to  its  personnel   to   implement  protection    for  riparian  values  in 
agency  planning. 

We  recommend   that  BLM  adept  a  criterion  specifically  aimed  at  protection 
of  the  unusually  rich  and   valuable  wildlife  habitats  characteristic  of 
riparian  zones.      This  criterion  should  be  one  of   the  easiest  to  apply   in 
practice;   exceptions  could  be  provided  for  other  overriding  factors.      Such  a 
criterion  would  compel  BLM  to  undertake  the  analysis  of  wildlife  habitat   that 
has  been  deficient  to  date. 

Issue  24:     Wetlands  Unsuitability  Criterion 

We  strongly  support  the  adoption  of  this  criterion  as  originally 
recommended  in  1979  by   the  Interagency  Task  Force.      This  criterion  would 
protect  crucial  wildlife  habitat  in  accordance  with   the  other  criteria  and 
principles  of  multiple  use  and  assure  compliance  with  Executive  Orders  11988 
and  11990;   BLM  presently  has  no  procedure  for  implementing  these  order  in  its 
land  use  and  coal  activity  planning,  and  its  recent  draft  Planning  Guidance  is 
silent  on   this   issue. 

BLM's  analysis   (which  we  do  not  repeat  here)  of   this  issue  contradicts 
its  conclusions.      The  Task  Force  report  strongly  supports  the  adoption  of  this 
criterion,   yet  BLM  offers  no  rationale  for  dismissing   the  issue.      BLM 
acknowledges  that    "sensitive  wetlands  go  unrecognized"   in  BLM  planning   (page 
38)  yet  suggests  no  effective  remedy   for  this  alarming  problem. 
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Issue  25:     Sole-source  Water  Supplies 

ffe  support  the  adoption  of  a  criterion   protecting  sole-source  water 
supplies.      This  has   been  an  especially   acute  problem  in  the  San  Juan  River 
Region,    where  many  of   the  residents  draw  their  water  from  uninventoried  wells 
located  in  alluvial  aquifers.      Preservation  of    the  rights  of  existing  usec3 
can  be  difficult   to  achieve  via  state  water  courts;   it  is  incumbent  upon  BLM 
to  assure  the  protection  of    these  rights.      To  date  BLM  has   issued  no  guidance 
indicating    hew  it  will  address  this  problem  and  has  not  addressed  it  in  NEPA 
analyses  of   proposed  San  Juan  Region  coal   leasing.      See  cur  comments  on   these 
NEPA  documents,    included  by  reference  here,   especially  those  of  hydrogeologist 
Randy  Albright  for  the  Committee  on  Coal,    dated  April  18,    1983.      Hence  it 
seems    improbably  that  the  public  will  be  able    to  rely  on  BLM's  multiple 
resource   trade-off  screen  to  achieve  protection  of  water  supplies. 

Issue  26:     Elimination  of  Wildlife  Criteria 


We  support  ELH's  decision  to  retain  these  criteria, 
notes   that: 


In   its  analysis  BLM 


1.  The  criteria  serve  as  an  early  screen  to  eliminate  areas  that  are 
obviously   "off  limits"    for  coal   leasing. 

2.  The  process  assures  a  more  uniform  consideration  of  many  sensitive 
resources  which  conflict  with  coal    leasing.      Specific  conflicts  are 
brought  into  focus  under  each  criterion  with  rationale  developed. 
[Review,    page  40] 

We  observe  that  this  reasoning  is  quite  applicable  elsewhere  in  the  other 
issues  considered  in  the  review;  BLM  has  succintly  stated  a  primary  purpose  of 
the  planning  unsuitability  criteria. 

Issue  27:      Municipal  Watersheds 

We  do  not   find  this  criterion  duplicative    (see  Issue  26  above)  and 
support  BLM's  decision  to  retain  it.      We  note  that  FLPMA  does  address  BLM's 
responsibility  to  be  a   "good  neighbor"  and  to  seek  consistency  in  its  plans 
with  those  of  state  and  local  governments. 

Issue  26:     Alluvial  Valley  Floors 

We  support  BLM's  decision  to  retain  Criterion  19.      BLM's  analysis  of   thi3 
issue  suggests  that  SMA  managers  could  rely  instead  on  the  multiple  resource 
trade-off  screen,    conditioning  leases  as  they  might  choose  in  areas   that   "have 
AVF  characteristics."    (page  42).      Thi3  suggestion  contradicts   the  need  for 
consistency  in  decisions  and  proposes  undue   reliance  on  lease  stipulations 
rather  than   planning  decisions   to  protect  the  environment. 

ELM  here  as  elsewhere  in  the  review  places  undue  emphasis  on  the    "large 
risk  of  unnecessarily  eliminating  areas"    frcm  coal  leasing    (page  42).      The 


large  amount  of    federal  coal  presently  under  lease  as  well  as   the  large 
reserves  of   unleased  coal,    when  compared  to  foreseeable  demand,    render  this 
emphasis  unwarranted.      Subsequent   lease  sales  can  include  lands   initially 
excluded  freni  activity  planning  but  later  found  to  be  suitable. 

BLM  errs    in  supposing  that  AVFs   cculd  be  protected  through  multiple 
resource   trade-offs,   since  outside  of  the  unsuitability  criteria   there  are  no 
procedures  or  regulations   that  address  AVFs.      It  is  highly  desirable   that  BLM 
take  advantage  of   this  period  of  minimal  need    for  federal  leasing  to  conduct 
inventories  of  AVFs  and  other  resources  in  order  to  screen  these  out  prior  to 
leasing;    this    policy  would  minimize  the  chance  of  future  legal  challenges   to 
agency  determinations. 

Issue  29:      State  Unsuitability  Criteria 

We  concur  with  BLM's  recommendation  to  retain  this  criterion;    its 
application  should    imply  no  burden  at  all,   since  no  such  criteria  have  yet 
been  adopted  by  states.      Retaining  Criterion  20  preserves   the  flexibility  of 
the  BLM  to  conform  with  the  requirements  of  SMCRA  and  state  surface  mining 
acts. 

I3sue  30 :_     Data  Adequacy  Standards  for  Split  Estate  Lands 

We  concur  with  BLM's  conclusions  that  these  standards  should  be  the  same 
on  split  estate  and  non-split  estate  lands,    in  the  interests  of    resource 
protection  and  consistent,    logical  and  legally  sufficient  land  use    planning. 
BLM  may,    however,    wish  to  investigate  why  surface  owners  have  refused  access 
to  agency  personnel    for  resource  inventories.      BLM  may  not  invoke   the 
distinction  of  split  estate  to  absolve  itself  of  enforcing  laws  on  historic 
preservation,    wildlife  protection,   etc,    whatever  the  motives  of  surface  owne  .s 
in  this  regard. 

Issue  31:      Data  Adequacy  and  Determinations  of  Suitability  for  Mining 

We  encourage  BLM  to  revise  its  approach  to  data  inadequacies  in  the 
application  of    the  unsuitability  criteria  by  adopting  a  default  assumption  of 
unsuitability  in  the  absence  of  data   to  support  a  determination    to  the 
contrary.     The  present  policy  of   carrying  lands   forward  for  leasing  pending 
further  information  on  suitability  biases  the  planning  process   towards  coal    to 
the  detrirrent  of  other  resources.      BLM  new  has  ample  time  to  engage  in  the 
requisite  detailed  resource  inventories   for  applying  the  criteria;   indeed  such 
inventories  should  not  be  viewed  as  extraordinary  by  BLM  but  as  part  of   its 
various  statutory  obligation   in  managing  public  lands. 

BLM  mentions  OTA's  assessment  of  environmental  risks  "associated  with 
attempting  to  apply  the   unsuitability  criteria    to  large  areas  within  short 
timeframes  and  with  data  inadequacies*'    (page  44).      frfe  concur  in  OTA's 
assessment  of  risk  and  are  astonished  at  BLM's  casual  response  that    "no 
environmentally  sensitive  areas  which  would  be  unmineable  under  SMCRA  have  yet 
been  leased."     If  this  is  true,    it  is  not  for  lack  of  trying  by  BLM.      Scrutiny 
of   thi3  statement  reveals   that  BLM  does  not  answer  the  charge  that  non-SMCRA 
criteria  were   ignored  in  leasing  decisions,  as  in    the  Fort  Union  I  sale  in 
which  important  wildlife  habitat  taa  included  in  tracts  offered  for  lease  in 
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contravention  of  Criterion  15    [see,    e.g.    letter  from  James  Posewitz,    Montana 
Dept.    of  Fish,    Wildlife  4  Parks   to  Ralph  Drier,  Dept  of  State  Lands,    9/20/82 J . 

Nor  can  be  public  be  reassured  by    the  proviso   that  no   "areas  unmineable 
under  SMCRA"  were   leased;  BLM  has  responsibilities  beyond  those  absolute 
limits   imposed  by  SMCRA  to  balance  land  use,    protect  other  resources  and 
appropriately  condition  coal  development  to  achieve  this  end.      The  guidelines 
on  suitability   contained  in  SMCRA  are  set  as  basic  minima,    not  as  ideals  of 
land  use  planning;    the  Congress  that  authored  that  law  also  authored  FLMPA 
which  supplies  additional  mandates   for  BLM  in  its  planning  functions.     The 
public  has  the  right    to  expect  of  BLM  that  it  will  strive    for  higher  goals 
than  just  not   leasing  statutorily  unsuitable  area3. 

Issue  32:     Data  Adequacy  for  Cultural  Resources 

In  order  for  Criterion  7  to  function  effectively  as  a  safeguard  for 
cultural  resources,    the  requirements  of  NHPA  and  other  laws  not  currently 
contained  therein  should  be   reinstated  in  an  amended  criterion.      BLM  persists 
in  attempting   to  circumvent  these  requirements    by  deferring  data  acquisition 
to  activity  planning  and  beyond  to  the  mine  planning,    when  options    for 
preservation  are    limited.      fOreover,    BLM  has  not  proposed  the  sorts  of 
standard  federal  lease  stipulations   that  it  will  employ   to  assure  that  these 
requirements  are  met.      It  should  be  obvious   to  BLM  that  if  insufficient  data 
exists  to  apply  unsuitability  criteria  regarding  cultural  resources  at  the 
land  use  planning  stage,    then  a   fortiori  it  is   insufficient  to  rely  on 
multiple  resource  trade-offs   to  protect  resources  at  this  stage. 

BLM  clearly  represents  its  bias  against  in  situ  preservation  of  cultural 
resources,    in  despite  of   the  law,   by  its  proposal   to  leave    the  prescription  of 
protective  measures    to  the  state  regulatory  authorities  and  by  suggesting  that 
choice  of  mining  methods   represents  an  acceptable  array  of  options   for 
preservation  of   cultural  sites.      BLM  must  knew  that  these  regulatory 
authorities  are    typically  less  equipped  to  engage  in  cultural   resource 
management  and  have  other  sets  of  management   priorities.      Often  it  is  assumed 
that  if  lands  with  cultural  resources  have  been  leased,    their  destruction, 
with  or  without  salvaqe,    has  been  deemed  acceptable  by  the  SMA. 

This  issue  has  been  especially  acute  in  the  San  Juan  River  Region,    with 
its  great  wealth  of  archeological  sites,      Ha  reccmmand  that  BLM  complete  a 
100%  inventory  of  all  lands  with  potential  for  coal  leasing  and  that  all 
tracts  where  BLM's  responsibilities  under  NHPA  and  related  lawa  have  not  been 
completed  be  dropped  from  present  consideration  for  leasing. 

Issue  33;     Data  Adequacy  for  Wildlife  Criteria  9-15 

BLM's  concern  for  management  flexibility  is  revealed  in  the  analysis  of 
th±3  issue  as  primarily  directed  to  maximizing  coal  leasing.  This  policy  is 
unnecessary  given  present  and  future  excess  capacity  for  coal  production. 

With  regard  to  the  conduct  of  wildlife  inventories,    we  recommend   that   BLM 
employ  longer  periods,    such  as    two  years,  with  period  repetition   for  at  least 
each  planning    cycle.      Se  concur  with   BLM  in  its  recognition  of  the  need  for 
continued  monitoring  of  wildlife  populations,    existing  habitats  and  their 
utilization,      he  recommend  that  in  line  with  the  goal  of  recovering  wildlife 
populations   in  areas  where  these  have  been  reduced  or  extirpated,    that  BLM 
nonitor  for  the  natural  recovery  or  reintroduction  of  wildlife  into  habitats 
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not  now  used. 

He  also  concur  with  BLM's  analysis  that  wildlife  surveys  must  cover 
sufficiently  large  areas  to  assess  area-wide  populations:    this  is  especially 
true   in  terms  of  assessing  the  conditions  of  migrating  wildlife  such  as  deer, 
elk  and  antelope  and  in   terms  of   monitoring  the  protection  of  habitats 
suffering   cumulative   impacts. 

BLM  is  correct    in  stating  that  ecosystems    that  extend  beyond  political  or 
management  boundaries  should  be  considered  in    planning  decisions,      fre 
recommend  however,    that  BLM  not  count  on  preservation  efforts  outside  of  its 
jurisdiction   to  mitigate  the    impacts  of  mining  on  wildlife  populations  or  to 
sustain  wildlife   that  is  displaced  by  mining  activities  on   federal   lands-      To 
do  so  encourages  BLM  to  shirk  its   own  wildlife  management  responsibilities. 
Similarly/    we  encourage  BLM  to  seek    information  on  wildlife   from  the  public 
and  from  other  agencies,    but  it  must  not  forget   that  as  SMA  it  holds   the 
primary  responsibility   for  data  gathering  and  investigation. 

We  note  here  that  in  reviewing  this  section  of  the  Review  on  data 
adequacy   that  no  mention  has  been  made  of  data  adequacy  for  the  protection  of 
water  resources/    including  affected  users,    groundwater  resources,   etc;  air 
quality  and  visibility  impacts;    Native  American  special  use  areas  such  as 
religious  sites,   gravesites,    herb  gathering  areas;  and     paleon to logical  sites. 
BLM  should  also  consider  means   of  assessing  the  adequacy  of   its  information 
upon  these  resources  in  order  to  meet  its  responsibilities   for  their 
protection  also. 

Issues  34,    36,    37:      Guidelines  for  Applying  the  Criteria 


We  concur  that  BLM  needs   to  provide  guidance  on  this  subject  and  note 
that  none  ha3  yet  been  forthcoming,    including  in  the  draft  Planning  Guidance 
released  in  April  of   this  year.      Clear  procedures    for  consultation,- 
coordination  and  consent  by  other  agencies  on  BLM  actions  are  necessary  and 
desirable. 

BLM  mentions    the  need  for  training   in  regional  mitigation  practices.      We 
note  that  only  proven  mitigation  measures  are  to  be   employed  in  making 
planning  decisions.      Techniques  for  mitigation   that  are  in  effect  experimental 
in  nature  should  not  be  proposed  for  tracts  considered   for  coal  leasing  and  do 
not  constitute  an  acceptable  basis  for  planning  decisions  to  carry  forward 
tracts  as  suitable  for  leasing. 

Issue  40 :      Public  Participation  in  BLM  Unsuitability  Assessments 

BLM  notes  that  public  participation  is  to  be   requested  at  a  number  of 
stages   in  the  Resource  Management  Planning  process.      He  wish  to  point  out   that 
BLM  has  in  several  instances  employed  Management  Framework  Plans,    rather  than 
RHPs/    for  coal  activity  planning.      We  encourage  BLM  to  commit  to  base  all  of 
Its  coal  leasing  decisions  upon  RMPs   properly  grounded  in  public  participation 
and  to  discard  coal  activity  planning   that  was  done  under  the  MFPs.      We  note 
that  BLM  in  1982  removed  provisions    for  public  comment  on  the  application  of 
the  unsuitability  criteria  from  the  federal  regulations;    it  should  accordingly 
cone  as  no  surprise   to  BLM  that  the  public  is  confused  about  its  role  in   this 
BLM  should  reinstate  the  requirements  for  public  participation  at 


O 
O 


m 

2 

-i 
CO 

> 
o 

33 

rn 
oo 

TJ 

O 

z 

CO 

m 

CO 


thia  juncture   in  the  planning  process  as  well  as  elsewhere  in  coal  activity 
2i-4n    planning.      Moreover.    BLM  should  delineate  active  measures   to  encourage  public 
cont.     involvement:   publication  of  notices  in   the  Federal  Register  is  not  sufficient 
to  alert  the  public   to  its  opportuntie3   to  comment. 

Issue  41:      Phased  Application  of  the  Unsuitability  Criteria 

BLM  should  not  adopt  any  policies  that  encourage  deferral  in  application 
of  the  unsuitability  criteria.  There  i3  no  need  for  additional  federal  coal 
leasing  at  present,  thus  allowing  BLM  ample  time  for  thorough  data  gathering 
and  environmental   review   to  apply   the  criteria  during  land  use  planning. 

Issue  43:      Roles  and  Extent  of  Responsibility  of  BIA  and  BLM 

We  encourage  BLM  and  BIA  to  formally  define  their  respective 
responsibilities,      he  wish  to  remind  BLM  that  it   too  has  trust 
responsibilities   regarding  Native  Americans.      Accordingly,    BLM  should  drop  as 
unsuitable  all   lands  presently  occupied  as    traditional  use  areas  by  Native 
Americans,    withdrawing  those  areas  for  that  use  in  accordance  with  federal 
regulations. 

BLM  seems    to  assume   that  coal  beneath  Indian  allotted  lands   is  federally 
owned;   this  assumption  should  be  reexamined  in   the   light  of   legal  claims    by 
the  Navajo  Tribe  and  by  individual  allottees  to  both  surface  and  subsurface  on 
sotte  allotments. 

BLM  should  also  in  this  regard  accord  surface  cwner  consultation  and 
consent  rights   to  Indian  allottees,    which  it  has  hitherto  declined   to  do, 
despite  its   trust  responsibilities.      Moreover,    BLM  should  seek  diligently   to 
identify  all  surface  owners,    including  Native  Americans,  and  should  adopt  a 
default  exclusion  of    lands  iron  further  consideration  for  coal  leasing  absent 
affirmative  results  of  surface  owner  consultation.      The  results  of  surface 
owner  consultations  should  remain  in  effect  throughout  the  planning  cycle, 
unless  the  surface  owner  specifically  seeks  to  aiiend  his  or  her  consultation 
response. 

Issue  44:      "Confusing"  Nature  of  the  unsuitability  Process 

The  process  of  applying  the  unsuitability  criteria  has  assumed  the 
appearance  of  being    "confusing,   complicajted  and  lengthy-    (page  57)    in  Large 
part  because  of  BLM's  policies  of  declaring  exemptions  and  exceptions  to  the 
21-43     criteria,    artificially  circumscribing   their  application  (as  with  leased 

lands),   and  deferring  application  and  attempting   to  "phase"  the  process  of 
application  over  widely  different,    sequential  planning  processes.     The 
application  of   the  criteria  themselves  is  an  indispensible  part  of  the 
planning  process  and  is  straightforward  in  nature,    especially  when  compared  to 
other  elements  of  the  revised  BLM  planning  program,   such  as  the  setting  of 
coal  leasing  levels. 

Issue  45:      "Other  Values" unoer  Criterion  1^ 

21-44  BLM  "^y  w*sn   to  con9io*?r  ioc  these    'other  values"  such  items  a3  watershed 

and  aquifer  recharge  areas,   wildlife  and  habitat,    scenic  resources,   etc-      He 
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note  here  that  as  now  stated  the  exception  to  Criterion  1,  especially  part 
(a)(2)(i)  appears  to  exceed  the  limitations  specified  in  Section  3  of  the' 
Federal  Coal  Leasing  Amendments  Act  of  1975. 

Issue  47:     Definition  of   "Occupied  Dwelling' 

We  wish  to  remind  BLM  of   the  considerations   raised  in  the  discussion  of 
Issue  43  above.      BLM  should  recognize  the   legal  ambiguities  surrounding   the 
"unauthorized"  occupancies  of   lands   in  federal  coal  regions  by  Native 
Americans;    BLM  should  examine  the  historical .basis   for  these  occupancies,   many 
of  which  predate  the  BLM  itself.      BLM's  conclusions    in  the  Review  are  not 
apparent.      We  recommend  that  BLM  adopt  OSM's  definition  of    "occupied 
dwelling";   this  definition  is  much  less  ethnocentric  and  allows   for  the 
protection  of   traditional  Navajo  ways  of  life  in  particular. 

Issue  49:      Application  of  Criterion  7  by  USPS  and  BLM 

We  refer  to  our  comments  above  on  the  issue  of  formulating  and  applying 
this  criterion.      We  suspect   that  nuch  of    the  confusion  may  arise  because  of 
BLM's  efforts   to  weaken  this  criterion  which  have  not  been  paralleled  by  the 
Forest  Service.      We  encourage  BLM  to  reformulate  this  criterion  in  keeping 
with  its  legal  responsibilities  under  NHPA,    E.O.   11593,   etc.  and  to  consult 
with  the  Forest  Service  in  this  reformulation. 

Issue  50:     Criterion  8  National  Natural  Landmarks 

We  recommend  that  BLM  delete  exception  (i)  as  proposed.  While  BLM  should 
certainly  consider  important  natural  areas  in  its  multiple  resource  trade— off, 
we  disagree   that  this  warrants  dropping   "natural  areas"    from  the  criterion. 

Issue  51:     Documentation  of  Mitigation  Methods 

We  concur  fully  with  BLM  in  its  analysis  and  findings  and  conclusions  on 
this  issue.      In  particular,    we  encourage  8LM  to  adopt  a  policy  that  the 
failure  of    lessees  to  comply  with  prescribed  mitigation  measures  will  result 
in  the  cancellation  of  the  lease.      In  addition,    we  recommend  that  BLM  apply 
these  principles   to  mitigation  programs  such  as  archeolcgical  and 
paleontological  salvage  as  well,    employing  mitigation  over  unsuitability  only 
where  the  programs  can  be  proven  to  have  worked. 

Issue  52:     BLM  Reluctance  to  Timely  Assess  Areas  as  Unsuitable 

We  observe  in  reaard  to  this  issue  that  BLM's  policy  is  not  in  fact  to 
apply  all  of  the  unsuitability  criteria  during  comprehensive  land  use 
planning,    although  we  highly   recommend  this  policy.      Such  a  policy  was  not 
followed  for  example,    for  archeolcgical  resources  in  the  San  Juan  Basin  and 
for  wildlife  resources  in  the  Fort  Union  Region;  other  examples  could  be 
cited.      BLM's  adoption  in  practice  of    "phased  application"  of   the  criteria 
flatly  contradicts  the  stated  policy  of  applying  all  criteria  during  land  U3e 
planning  and  the  analysis  contained  in  the  Review  itself  supports  this 
interpretation. 
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In  regard  to  the  question  of   habitat  changes  over  time    in  applying 
Criteria  9-15,    we  note  that   BLM  should  perhaps  employ   the  conceot  of  range  in 
eliminating  areas   from  coal   leasing,      t-fe   are  concerned  about  what  may  be 
described  as  a    "ratchet  effect"   in  revising  unsuitability  criteria  because  of 
the  nobility  of  wildlife.      Once   land   is   leased  and  mining  commences!    it 
becomes  unavailable    for  use    by  wildlife,    should  animals  return,    for  long 
periods   of    time  and  perhaps   indefinitely.      Consequently,    unless  BLM  adepts  as 
a  policy   the    maintenance   of    known  wildlife   range,    total   wildlife  habitat  and 
hence   the   viability  of    the  species    themselves  nay  become  progressively 
circumscribed  with  tine  as  areas  are  leased  when  temporarily  abandoned  by 
wildlife. 

Issue   54:      Municipal  Watersheds 

See  cur  comments  upon  Criterion  17  above.      We    suggest  that  BLM  adopt  as  a 
definition  of  municipal  watershed:      all  of   the  drainage  upstream  of   the 
point(s)  of   use  providing  surface  or  groundwater  flews  drawn   upon  by 
communities    for  public  water  supplies  as  defined  in  the  Safe  Drinking  Water 
Act. 

Issue  55:      National  Resource  Waters 

We  concur  in  BLM's  decision  to  retain  this  criterion.      Its    lack  of 
application  may  reflect  more  upon  the  diligence  of    the    regulatory  authorities 
than  upon  its  utility   in  protecting  iir-portant  environmental   values. 

Issues  34-56:     Guidelines  and  Procedures 


In  general  we  would  like   to  encourage  BLM  to  expeditiously   formulate  and 
submit    for  public  review  and  comment  detailed  guidance  on   the  various   issues 
covered  here. 

In  conclusion,    we   incorporate  b/   reference  here  the  comments  submitted  by 
Mr.  Paul  Frye  on  behalf  of   the  Navajo  Nation  in  his   letter  to  BLM  dated 
December  11,    1984,    regarding  the  unsuitability  criteria.      We  also  wish  to 
incorporate   by  reference   those  comments  submitted   by  Roger  S.  Peterson  on 
behalf  of    the  New  Mexico  Natural  History  Institute,    dated  December  12,    1984. 


RESPONSES    TO   UNSUITABILITY    REVIEW  COMMENT   LETTER    21 


BUM' b   commitment   to   data   collection   and    Inventory   lfl    reflected   In    It* 
current   policies    for   budget   development    and   the    requirement    that 
surface   managers   prepare   pre-land  use    planning   documentation   that 
analyzes    the   data   needs   of   any   land   use   plan   before   the   land   use   plan 
ib    implemented.      This   commitment   will   be   further   reinforced   after    the 
Secretary   of    the   Interior's   decision    for   the   federal   coal   program   in 
any   guidance    issued    to   the   field    in   the    land   uao   planning   handbook. 
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BLM  places  no  greater  emphasis  on  one  or  the  other  of  the  coal  land 
use  planning  screens.   The  unsuitability  criteria  have  not  been 
intended  to  counterbalance  mineral  values  but  to  identify  resources 
that  either  by  law  or  for  sound  resource  management  require  special 
protection. 

A  land  use  planning  handbook  will  be  prepared  to  clarify  bow  coal  la 
treated  in  land  use  planning  and  will  discuss  how  to  assess  the 
compatibility  of  other  resources  and  land  uses  with  coal  development. 

The  Department  of  the  Interior  cancelled  the  SEAM  data  base  project 
because  it  proved  not  to  be  cost  effective  or  effective  for  the 
programs  for  which  literature  searches  are  needed.   Most  university 
and  public  libraries  can  conduct  similar  searches  for  information 
found  in  the  SEAM  data  base. 

Cumulative  impacts,  including  the  effects  on  areas  considered 
unsuitable  for  designation,  would  be  discussed  In  the  regional  coal 
EISs.   These  documents,  which  would  discuss  impacts  at  a  regional  and 
national  level,  would  be  prepared  before  site-specific  environmental 
documents  on  applicant  mine  plans. 

BLM  would  prepare  resource  management  plans  for  all  new  rounds  of 
coal  activity  planning.   Activity  planning  suspended  by  the  leasing 
moratorium  of  late  1983  would  be  allowed  to  continue  using  existing 
planning  documents.   The  regional  coal  teams  <RCTs),  however,  would 
be  required  to  reexamine  all  phases  of  these  activity  planning 
efforts  to  assure  compliance  with  any  program  changes  adopted  by  the 
Secretary,  provided  he  elects  to  continue  the  federal  coal  program. 
Any  resource  management  plans  completed  since  the  suspension  of 
activity  planning  will  be  available  for  consideration  by  the  RCTs  If 
activity  planning  is  resumed. 
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Criterion  4  covers  lands  designated  as  wilderness  study  areas  (WSAs) 
being  reviewed  for  possible  wilderness  designation  but  not  lands 
proposed  for  any  component  of  the  National  Trails  System.   National 
trails  differ  from  WSAs .   Units  of  the  National  System  of  Trails  are 
considered  unavailable  under  Criterion  1.   However,  lands  are  not 
considered  unsuitable  for  leasing  on  the  basis  of  a  proposal  to 
establish  a  trail,   See  response  to  Unsuitability  Review  comment  9-3, 
although  they  may  be  excluded  through  multiple  use  tradeoffs. 

See  response  to  Unsuitability  Review  comment  12-6. 

BLM  continues  to  conduct  related  research  into  this  area  of  study 
through  its  Technical  Investigations  program,  which  concentrates  on 
the  hydrologic  characteristics  of  the  lands  with  coal  potential. 
Data  gathered  through  this  program  often  provides  valuable 
information  which  allows  land  managers  to  eliminate  coal  lands  from 
further  consideration  for  leasing. 

See  response  to  Unsuitability  Review  comment  1-3. 

The  report  A  Review  of  the  Unsuitability  Criteria  in  Federal  Coal 
Leas  ins  was  published  as  final  in  March  1985. 

The  Office  of  Technology  Assessment  (OTA)  report  on  reclamation, 
originally  expected  to  be  released  during  the  summer  of  1985,  will 
not  be  completed  in  time  to  be  included  in  the  final  supplemental 
EIS.   Therefore,  the  Secretary  of  tha  Interior  will  have  to  revisit 
the  issue  when  OTA  has  completed  its  work..   Nevertheless,  the  FEI5 
includes,  as  Appendix  5,  a  summary  of  reclamation  and  erosion  control 
on  surface-mined  lands. 

The  Secretary  of  the  Interior  is  responsible  for  determining  the 
unsuitability  of  lands  for  coal  leasing  and  mining.   He  has  delegated 
to  BLM  the  authority  to  assess  the  availability  of  the  public  lands 
to  be  considered  for  coal  leasing.   With  regard  to  lands  leased 
before  the  implementation  of  this  delegation  <July  19,  1979) .  in  the 
July  1982  rulemaking  the  Secretary  delegated  this  responsibility  to 
the  Office  of  Surface  Mining  Reclamation  and  Enforcement  (OSM)  as 
part  of  its  mine  permit  application  review  process.   This  delegation 
was  not  Intended  to  eliminate  all  BLM  responsibility  for  lands  leased 
before  1979.   OSM  is  to  consult  with  BLM  to  ascertain  what  resources 
may  be  affected  by  the  proposed  mining.   If  such  resources  are 
protected  by  any  federal  law,  the  proposed  mining  may  only  occur  in  a 
manner  consistent  with  that  law.   If  protection  of  identified 
resources  Is  within  the  discretion  of  BLM,  BLM  must  balance  the  need 
for  protection,  the  potential  for  mitigation,  and  valid  rights  of  the 
lessee.   Strictly  speaking,  this  responsibility  does  not  Involve 
applying  the  unsuitability  criteria,  a  land  use  planning  concept 
designed  to  eliminate  or  condition  the  availability  of  land3  for 
further  consideration  for  coal  leasing  when  resources  of  particular 
concern  are  involved.   BLH,  however,  will  not  Ignore  these  or  other 
resources  when  mining  is  proposed  on  a  pre-1979  coal  lease.   BLM  does 
recognize  that  Implementing  the  process  described  above  has  not  been 
clearly  communicated  to  BLH  and  OSM  field  personnel,  resulting  in 
some  confusion  as  to  the  roles  of  each  agency.   BLM  and  OSM  are  now 
developing  guidance  to  eliminate  this  confusion. 


Indian  allotment  lands  that  contain  Federal  coal  are  subject  to  the 
unsuitability  criteria. 

Coal  lands  offered  for  sale  have  been  studied  through  a  process  of 
land  use  planning  when  unsuitability  criteria  are  applied  and 
activity  planning  when  tracts  are  delineated  and  rented  according  to 
economic,  environmental,  and  socioeconomic  indexes.   Following  the 
awarding  of  a  lease,  leasees  must  prepare  permit  application  packages 
to  obtain  approval  to  start  mining.   At  this  time,  the  regulatory 
authority  makes  a  final  determination  of  whether  the  permit  areas 
meets  the  mandatory  unsuitability  criteria  in  Section  522(e)  of 
SHCRA.   A  finding  of  unsuitability  at  that  time  could  only  lower  the 
value  of  the  tract  to  the  leBsee,  in  which  case  the  government's  fair 
market  value  determination  when  the  lease  tract  was  sold,  in  effect, 
overvalued  the  tract.   BLM  sees  no  circumstances  in  which  the 
unsuitability  determination  process  could  lower  the  value  of  its 
lease  tracts. 

Agency  accountability  can  be  achieved  through  active  public 
participation  during  the  stages  of  land  use  planning:   call  for 
resource  information,  issue  identification,  planning  criteria 
development,  management  situation  analysis,  alternative  formulation, 
National  Environmental  Policy  Act  (NEPA)  documentation,  public 
meetings,  review  of  draft  plans,  and  filing  protests  on  proposed 
plans.   Further  regulations  will  not  sufficiently  Improve  the 
public's  opportunity  to  hold  BLM  accountable  to  warrant  a  prolonged 
rulemaking  exercise. 

This  section  of  the  CFR  (3461.3-lCbXD )  la  Important  to  the  process 
because  it  requires  the  surface  manager  to  analyze  the  reliability 
and  adequacy  of  the  data  used  for  making  unsuitability  assessments. 
This  section  also  requires  the  manager  to  state  in  activity  planning 
when  adequate  data  will  exist  and  can  be  used  to  make  a  final 
assessment  for  those  criteria  deferred  in  the  land  use  plan.   If 
tracts  have  not  been  assessed  for  unsuitability,  they  are  dropped 
from  that  round  of  leasing. 


21-16    See  response  to  Unsuitability  Review  comment  21-5. 


The  unsuitability  criterion  that  affects  archaeological  resources, 
criterion  7,  includes  only  those  publicly  owned  places  already  in  the 
National  Register  of  Historic  Places.   No  inventory  is  needed  to 
apply  this  criterion.   BLM  has  no  criterion  requiring  determinations 
of  reclaimability.   This  question  is  addressed  by  the  Office  of 
Surface  Mining  Reclamation  and  Enforcement  (OSH)  or  tha  state  with  an 
approved  program  when  the  specific  mine  plan  is  submitted. 


21-18    First  paragraph — see  response  to  Unsuitability  Review  c 


t  21-11. 


Remainder  -  The  commentar  suggests  that  the  Texaco  and  National  Coal 
Association  v.  Andrus .  Civil  no.  79-2448  (D.D.C.  August  15,  1980) 
case  mainly  applied  to  pre-existing  property  rights,  not  to  land  use 
and  activity  planning  leading  to  federal  coal  leasing.   The  commenter 
is  incorrect.   Tha  court  in  Texaco  considered  several  issues  raised 
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by  plaintiffs  concerning  the  original  1979  unsuitability  criteria. 
Some  of  these  issues  involved  the  authority  to  issue  criteria  that 
remove  lands  from  leasing.   Other  issues  involved  the  authority  to 
issue  criteria  that  affect  existing  leases.   The  comtnenter  noted  this 
difference  with  its  reference  to  the  criteria  for  migratory  waterfowl 
habitat  and  critical  habitat  and  its  statement  that  the  court 
prohibited  BLH  "from  excluding  lands  from  leasing  under  unsuitability 
criteria."   The  five  habitat  criteria  were  amended  only  to  recognize 
exemptions  for  certain  pre-existing  property  rights  as  ordered  by  the 
court.   During  land  use  planning,  unleased  lands  remain  subject  to 
these  criteria.   To  the  extent  the  commenter  believes  that  certain 
resource  concerns  deleted  from  the  unsuitability  criteria  as  a  result 
of  the  Texaco  decision  should  be  recognized  In  the  land  use  planning 
guidance,  the  commentor  should  respond  to  the  request  for  comments  on 
that  document. 

The  language  addressing  historic  and  cultural  sites  in  43  CFR  3400 
reflects  the  Department  of  Interior's  Interpretation  of  Section 
522(e)(3)  of  SHCRA.   Sites  not  addressed  by  unsuitability  criterion  7 
must  be  considered  in  the  multiple-use  assessment.   Besides  the 
requirements  of  SHCRA,  BLH  has  survey,  evaluation,  and  mitigation 
obligations  under  the  National  Historic  Preservation  Act  that  must  be 
met  before  leasing  can  occur. 

See  Findings  and  Conclusions  of  Issue  3  on  page  14  of  A  Review  of  the 
Unsuitability  Criteria  in  Federal  Coal  Leasing.   Discussions  on  this 
subject  need  not  be  included  in  the  supplemental  BIS  because  the 
public  has  had  and  will  be  afforded  another  opportunity  to  comment 
further  on  any  proposed  rule  changes.   The  land  use  planning  handbook 
will  be  expanded  to  include  more  information  on  public  participation. 

See  response  to  Unsuitability  Review  comment  9-3. 

See  response  to  Unsuitability  Review  comment  9-4. 


See  response  to  Unsuitability  Review  comment  1-7. 

See  response  to  Unsuitability  Review  comment  16-2. 

Although  no  specific  unsuitability  criterion  exists  for  air  quality, 
certain  protections  from  the  adverse  effects  of  fugitive  emissions 
are  provided  under  unsuitability  criterion  5  for  areas  of  outstanding 
scenic  quality  or  high  visual  sensitivity  through  visual  resource 
management  (Villi)  ,  43  CFR  3461(e)(1).   VRH  Class  1  areas  are 
unsuitable  for  leasing  unless  the  surface  management  agency 
determines  that  surface  coal  mining  would  not  significantly  diminish 
or  adversely  affect  the  scenic  quality  of  the  designated  areas. 


Protecting  the  Nation's  parks  Is  in  the  forefront  of  the  Department 
of  the  Interior's  concerns.   On  June  21,  1985,  the  Undersecretary  of 
the  Interior  directed  the  implementation  of  the  recommendations  of  a 
departmental  Park  Protection  Working  Group  and  requested  that  the 
departmental  land  managing  agencies  and  the  U.S.  Forest  Service  focus 
on  means  to  better  anticipate,  avoid,  and  resolve  issues  of  park 
protection,  such  as  air  quality-related  concerns,  through  the  use  of 
existing  systems  and  programs.   The  Department  of  the  Interior 
already  has  ample  authority  to  implement  policy  relating  to  air 
quality  Issues  and  to  protect  National  Park  Service  units. 


After  the  supplemental  BIS  has  been  printed,  the  Department  of  the 
Interior  will  prepare  and  forward  to  Secretary  of  the  Interior  a 
Secretarial  Issue  Document  that  will  include  an  option  for 
considering  air  quality  as  a  new  unsuitability  criterion. 

BLH  recognizes  that  historic  preservation  requirements  under  SHCRA, 
the  National  Historic  Preservation  Act  (NHPA) ,  and  the  Archaeological 
Resources  Protection  Act  of  1979  must  be  met  before  leasing  and 
mining  can  occur  on  federal  lands.   The  present  Interpretation  of 
SHCRA  in  no  way  limits  the  effectiveness  of  other  legal  obligations. 
BLH  must  still  take  steps  required  by  other  laws  to  ensure  that  all 
important  historic  properties  are  recognized  and  potential  impacts 
considered  before  any  authorization  to  mine. 

Under  the  1930  Programmatic  Hemorandum  of  Agreement  with  the  Advisory 
Council  on  Historic  Preservation,  BLH  and  OSH  are  responsible  for 
evaluating  and  developing  mitigation  measures  to  protect  important 
historic  properties  throughout  the  federal  coal  management  process. 
Requirements  in  this  agreement  apply  to  both  the  leasing  and  permit 
application  review  and  approval  stages  of  the  program. 

As  the  lessor  and  surface  managing  agency,  BLH  retains  certain  legal 
and  administrative  responsibilities  throughout  the  process: 
monitoring  field  work,  consulting  with  the  State  Historic 
Preservation  Officer,  reviewing  and  approving  qualifications  of 
companies  being  considered  for  historic  preservation  work,  and 
working  with  OSH  during  the  review  and  approval  of  technical  reports. 

The  language  in  Public  Law  95-550  is  clear  on  the  protection  of  the 
Chaco  archaeological  sites.  These  sites  are  to  be  preserved  in 
place.  As  Congress  has  stated  in  the  legislation,  the  current  list 
of  designated  properties  does  not  reflect  a  complete  Inventory  of  all 
Chaco  sites  worthy  of  similar  protection.   BLH  and  other  federal 
agencies  are  charged  with  submitting  more  information  on  other  sites 
for  possible  designation  as  they  are  found. 
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Unsuitability  criterion  7  requires  that  BLH  protect  the  Inherent 
values  of  National  Register  sites  before  allowing  mining  to  proceed. 
In  many  instances,  these  sites  are  Important  for  the  type  of 
information  they  may  contribute  to  our  understanding  of  an  area's 
history  or  prehistory.   During  BLM's  planning  process,  many  factors 
are  weighed  in  an  attempt  to  balance  the  demands  of  surface  mining 
with  the  protection  of  Important  resources.   Largely  on  the  basis  of 


research  and  survey  information  that  has  been  compiled  during  the 
planning  process,  each  site's  values  must  be  assessed  to  determine 
whether  important  information  would  be  irretrievably  lost  if  mining 
proceeds  or  whether  properly  conducted  excavation  will  result  In  the 
documentation  of  a  site's  values. 

21-29     See  response  to  Unsui tability  Review  comment  20-1. 

21-29*   Guidelines  for  applying  criterion  16  are  being  developed  and  will  be 
released  to  the  field  if  the  Secretary  of  the  Interior  adopts  the 
Proposed  Action  described  In  this  supplemental  EIS. 

21-29b   No  changes  are  being  proposed  for  criterion  17.   BlM  will  continue  to 
apply  this  criterion  to  assure  that  municipal  watersheds  are 
identified  and  eliminated  from  further  consideration  as  early  as 
practical  in  the  land  use  planning  process.   BLM  is  developing  more 
guidance  on  how  to  apply  this  criterion.   This  guidance  will  provide 
greater  assurance  that  the  criterion  is  applied  accurately  and 
consistently  from  region  to  region. 

21-29e    See  response  to  Unsuitabillty  Review  comment  12-6. 

21-30     The  Federal  coal  management  program  implemented  in  1979  was  designed 
to  focua  Federal  coal  leasing  on  areas  which  had  development 
potential,   practical  use  of  guidance  for  implementing  the  1979 
program  revealed  a  number  of  program  flaws  identified  in  reports 
published  by  the  Llnowes  Commission  and  the  Office  of  Technology 
Assessment.   Revised  or  new  guidance  has  been  proposed  £a  correct 
these  program  deficiencies  and  to  enhance  the  leasing  of  tracts  which 
have  the  greatest  development  potential  at  the  least  environmental 
cost. 

21-31     See  response  to  Unsuitabllity  Review  comments  11-2  *nd  12-7. 

21-32     See  response  to  Unsuitabillty  Review  comments  11-2  and  12-7. 

21-33     See  response  to  comment  11-3. 

21-34  Private  land  owners  do  not  have  to  allow  agency  personnel  onto  their 
property.  BLM  and  others  do  attempt  to  gain  access  to  private  land, 
often  to  no  avail.  BLM  does  use  the  split  estate  ownership  issue  to 
free  itself  of  any  agency  legal  obligation. 

21-35    The  proposed  data  adequacy  standards  and  procedures  are  designed  to 
reduce  the  amount  of  land  carried  forward  as  "pending  further 
3tudy."   Specific  regional  standards  will  be  developed  for  public 
comment  by  each  regional  coal  team. 

21-36    BLM  believes  that  the  current  Inventory  scheme  used  for  the  federal 
coal  program  can  efficiently  find  important  sites  before  surface 
disturbance.   A  100  percent  inventory  of  the  lease  area  during  land 
use  planning  would  be  extremely  costly.   The  use  of  a  phased 
inventory  approach  allows  BLM  and  OSM  to  focus  on  areas  that  will  be 
considered  for  mining  rather  than  on  a  broad  lease  area.   The 


unsuitabllity  criteria  process  is  not  designed  to  address  all 
important  historic  properties  found  during  planning.   Other  laws 
require  that  the  information  compiled  for  analysis  during  the 
application  of  criterion  7  be  supplemented  with  more  data  on  private 
and  eligible  properties  before  a  lease  la  issued. 

OSM  has  the  responsibility  to  oversee  work  conducted  by  regulatory 
authorities.   Under  the  existing  Programmatic  Memorandum  of  Agreement 
(PKOA),  OSM  must  ensure  that  regulatory  authorities  comply  with  the 
provisions  of  the  National  Historic  Preservation  Act  and  SMCRA. 

21-37     BLM  agrees  with  a  phased  approach  in  collecting  «*U*lf*  inventory 
information  to  systemically  and  accurately  apply  wildlife 
unsuitabillty  criteria.   An  outgrowth  of  the  task-force  on 
unsuitabllity  criteria  was  the  commitment  for  BLM  to  develop  of  a 
coal  land  use  planning  handbook  that  includes  procedures  for  applying 
wildlife  unsuitabllity  criteria.   These  procedures  will  outline  a 
more  systematic  approach  for  coordination  and  necessary  """J™" 
information  to  apply  criterion  Nos.  9-15.   During  review  of  the  draft 
handbook,  the  data  adequacy  issue  will  be  discussed. 

71-38     This  comment  is  a  valid  concern  and  is  being  addressed  in  the 

handbook  being  developed  by  BLM  in  conjunction  with  other  agencies. 

21-39    Concerns  raised  are  being  addressed  as  mentioned  above. 

21-40     See  response  to  Unsuitabllity  Review  comments  9-1  and  17-1. 

21-41     Data  gathering  and  review  of  pending  regional  SISs  will  continue  wall 
in  advance  of  any  resumption  in  regional  coal  lease  sales. 

21-42    See  response  to  Unsuitabllity  Review  comment  16-7. 

21-43     In  conjunction  with  other  federal  agencies,  BLM  will  develop  a 
handbook  to  clarify  procedures.   BLM  and  the  Department  of  the 
Interior  agree  that  applying  the  criteria  is  an  indlspensible  part  of 
the  planning  process.   BLM  has  moved  to  enhance  the  use  of  the 
criterion  by  further  refining  definitions. 

21-44    The  preparation  of  the  land  use  planning  handbook  and  appendixes  will 
consider  other  values,  especially  with  regard  to  developing  multiple 
use  tradeoffs.   This  suggestion  as  to  what  constitutes  "other  values 
is  precisely  the  type  of  concern  BLM  is  considering  for 
implementation  guidance  on  thls  criterion. 

21-45    This  comment  Is  a  valid  concern  and  is  being  addressed  in  the 

handbook  being  developed  by  BLM  in  conjunction  with  other  agencies. 

21-46    As  the  leasing  authority.  BLM  la  responsible  for  seeing  that 

unsuitabillty  criterion  7  Is  accurately  applied  on  all  federal  lands 
being  considered  for  leasing.   To  BLH's  knowledge,  the  Forest  service 
does  not  operate  under  the  requirfments  of  a  different  unsuitabillty 
system  but  rather  the  same  process  that  is  handled  by  BLM  and  OSM. 
The  exception  to  criterion  7  requires  the  approval  of  the  surface 
managing  agency  before  a  decision  can  be  made  to  allow  mining  to 
proceed  in  areas  containing  listed  National  Register  properties. 
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Changes  to  criterion  8  will  be  presented  as  options  to  the  Secretary 
in  the  decision  document  on  the  coal  prograa. 

New  standards  and  procedures  will  emphasize  the  completion  of 
unsultabillty  screening  during  land  use  planning. 


BLM  has  the  responsibility  of  monitoring  h 
U3e  patterns  throughout  the  coal  planning 
habitat  changes  that  would  change  the  deal 
coal  leasing  occur  before  leasing,  the  le 
from  further  consideration,  especially  if 
stipulations  to  provide  for  wildlife  needs 
habitat  will  be  reduced  during  coal  mining 
these  areas  as  productive  wildlife  habitat 
criteria  give  BLM  and  states  the  opportuni 
reductions  in  a  species  range  due  to  coal 
reductions  in  a  species  range  or  the  viabi 
question,  adequate  safeguards  will  be  prov 
unsuitabili ty  criteria  or  the  multiple-use 


abltat  changes  and  wildlife 
process.   If  significant 
reability  of  an  area  for 
se  tract  can  be  removed 
the  lease  lacks  adequate 

Although  total  wildlife 
BLM  intends  to  restore 

The  unsuitability 
ty  to  address  significant 
mining.   If  significant 
lity  of  a  species  is  In 
ided  through  the 


This  comment  will  be  evaluated  in  preparing  issue  options  concerning 
unsui tabili ty  for  the  Secretary  of  the  Interior  in  the  decision 
document  on  the  coal  prograa. 
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Dakota  Resource  Council 

29  Seventh  Avenue  West 

DICKINSON.  NORTH  DAKOTA  58601 

t701)227-lB51 


> 
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Kay    8,     1985 


Jack  D .  Edwards ,  Project  Leader 

Bureau  of  Land  Management ,  Division  of  EIS  Services 

555  Zang  Street,  First  Floor  East 

Denver,  CO    30228 


Dear  -v.r.  Edwards  : 

Enclosed  are  the  comments  submitted  on  behalf  of  the 
Dakota  Resource  Council  and  Western  Organization  of 
Resource  Council?. 

Tl  ese  co:mrents  are  address  ina  three  areas  of  the 
Review  of  the  Unsuitability  Criceria  in  Federal  Coal 
Leasing  dated  Karch ,  1935.   Those  areas  are  air  quality , 
reclamation.,  ai*3  cultural  resources . 

Thank-you  for  the  opportunity  to  comment. 


Sincerely , 


Anne  Nelson,  Staff 
Dakota  Resource  Council 


Dakota  Resource  Council 

29  Seventh  Avenue  West 

DICKINSON.  NORTH  DAKOTA  5S601 

(701)  227-1S53 

COMMENTS  OF  THE  DAKOTA  RESOURCE  COUNCIL  AND  WESTERN  ORGANIZATION 

OF  RESOURCE  COUNCILS 

FEDERAL  COAL  MANAGEMENT  PROGRAM  ENVIRONMENTAL  IMPACT  STATEMENT 

SUPPLEMENTAL,  FEBRUARY,  1985 

MAY  6,  19B5 


The  comments  herein  are  concerning  the  Review  of  the 
Unsuitability  Criteria  in  Federal  Coal  Leasing  document 
published  March,  1985.   (Henceforth,  this  document  will  be 
referred  to  as  Review) 


AIR  RESOURCES 

Page  23  of  the  Review  states,  "It  is  implied  that  air 
guality  is  not  currently  considered  or  protected  at  the 
pre-leasing  stage."   This  was  one  of  the  assumptions  resulting 
fiom  a  series  of  discussions  between  Interior  and  fcha  public 

which  look  place  in  December,  1984. 

Criterion  5  takes  into  consideration  only  Class  1  scenic 
areas  rot  Class  1  air  quality  areas.   this  is  a  deficiency  in  the 
assessment  Interior  performs  when  analyzing  air  quality.-  Interior 
should  include  air  quality  as  well  as  scenic  quality  in  Criterion 
5,  or  it  should  formulate  a  new  Criterion  that  deals  with  air 
quality.   If  Interior  had  such  a  Criterion,  then  tracts  similar 
to  the  South  Hibaux-Beach  tract,  which  was  offered  in  the  1983 
Fort  Union  fiasco,  may  not  have  been  offered  for  sale,  nor  may 
not  be  offered  for  sale  in  the  future. 

The  South  Wibaux-Beach  bill  of  sale  contained  a  "buyer 
beware"  warning  which  stated,  "There  are  serous  uncertainties 
that  surround  the  ability  of  a  leasee  or  any  other  to  develop 
coal  in  the  South  Wibaux-Beach  tract  in  light  of  potential 
adverse  impacts  of  associated  air  pollution  on  nearby  Theodore 
Roosevelt  National  Park."   The  document  goes  on  to  describe  ways 
in  which  the  leasee  could  develop  the  tract  while  exceeding 
Class  1  air  quality  standards.   This  is  not  protection  of  Class  1 
air  guality  areas . 

In  1982,  the  Federal  Land  Manager  certified  no  less  than  six 
proposed  energy  development  projects  in  North  Dakota,  at  least 
two  that  were  coal  conversion  plants.   If  constructed,  these 
projects  would  exceed  Class  1  air  quality  standards.    These 
certifications  were  made  without  full  study  of  threshold  levels. 
Only  now,  after  a  second  certification  of  two  of  those  projects  is 
the  Federal  Land  Manager  considering  rule  changes  that  will  allow 
for  examination  of  threshold  levels.  Certifying  projects  to  allow 
those  projects  to  exceed  Class  1  air  quality  standards  is  not 
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adequate  protection  of  those  areas. 

Page  23  of  the  Review  states,  "Since  fugitive  emissions  ate 
not  considered  and  many  operating  mines  do  not  have  a  large 
adjacent  processing  facility,  most  proposed  mines  would 
subject  to  t.ne  PSD  (Prevention  of  Sianifican 
regulations. " 
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The  Natural  Resources  Management  and  Environmental 
Assessment  for  Theodore  Roosevelt  National  Park,  one  of  the 
a^.ected  Class  1  areas,  states,  "The  number  one  natural  resource 
management  problem  relates  to  air  oua  1 1  ty .   It  is  the  most 
important  yet  the  most  difficult  to  canaue . . . The  air  quality 
within  the  park  is  being  threatened  by  increasing  development 
outside.    Part  of  that  threat  is  caused  by,  "Particulate  matter 
trom  smoke  and  dust  associated  with  energy  development  near  the 
parx  ana  distant  point  sources..." 

The  statement  on  page  23  of  the  Review  ignores  the  economics 
on  coal  development  in  the  Fort  Union  region.   Most  of  the  coal 
is  used  for  mine-mouth  electrical  generation. 

^  The  statement  also  ignores  assertions  made  by  agencies  who 
1  with  Class  1  air  quality  areas,  a  Federal  Register  Notice 
ed  Friday,  October  26,  19^4  states,  "EP4  has  concluded  on  the 
is  ofvarious  studies  that  surface  coal  mines  do  pose  a  threat 
3l  =  .-...::ic„r.t  air  quality  degradation.  Host  su_:h  Mines  of  an 
nomioaWy  viable  size  emit  in  excess  of  250  tons  per  vear   the 
nme  or  emissions  that  Congress  found  sionificant  in  section 
(1)  of  the  Act  42  O.S.C.  7479(1),  for  sources  outside  the  28 
categories  listed  in  that  section.   EPA  therefore  proposed  to  add 
surtace  coal  mines  to  the  current  list  of  30  categories  of 
sources  whose  fugitive  emissions  are  to  be  included  in  threshold 
applicability  determinations." 

Page  24  of  the  Review  states,  "It  is  inappropriate  to 
combine  resources  which  are  administered  under  different 
regulations  and  apply  vastly  different  standards."   Is  it  more 
appropriate  to  separate  resources  when  each  resource  is 
interrelated? 

On  April  17,  1935,  at  the  Nokota  Company  air  quality 
extension  hearing  in  Dunn  Center,  North  Dakota,  Patricia  Howard 
a  member  of  Dakota  Resource  Council,  stated,  "As  I  drive  from  our 
.arm  (near  Dunn  Centerl  which  is  about  50  miles  from  Beulah 
(North  Dakota],  I  can  see  a  haze  over  the  town  of  Beulah.   That 
haze  wasn't  there  a  few  years  ago."   She  went  on  to  state  that 
this  was  not  a  welcome  site.  (Mercer  Countv,  where  Beulah  is 
located,  is  the  site  of  several  coal  conversion  plants  and  coal 
mines)   In  other  words,  the  scenic  quality  of  an  area  was  degraded 
as  a  consequence  of  degradation  of  air  quality. 

TO  conclude,  page  24  of  the  Review  states,  "A  handbook  on 
the  application  of  Criterion  5  (scenic  quality)  should 


minimize 


applicability  concerns  in  the  future."   Minimizing  concerns 
with  the  application  of  Criterion  5  will  not  occur  if  class  1  air 
quality  concerns  are  not  resolved,  and  if  the  public  is  not  given 
the  opportunity  to  examine  and  comment  on  the  proposed  handbo. 
ihis  is  important  in  any  area  where  new  Resouri 
are  being  done. 


ok. 
Management  Plans 


Clean  air  is  one  of  the  treasures  of  the  West. 


of  air  guality  due  to  coal  development  is  unacceptable 

One  way  of  preventing  or  minimizing  air  quality  degra 
of  Class  1  air  quality  areas  is  to  add  a  criterion  or  expa 


Degradation 


dation 
pand 


,ie    suggest  Interior  use  air  quality  models  on  ambient  air 

quality  standards  from  state  health  departments.  Environmental 

Protection  Agency,  then.  s.  Forest  Service,  ect. ,  to  ensure 
Class  1  areas  are  protected. 


RECLAMATIOl 

Page  36  of  the  Review  states,  'There  ef re  s< 
to  adopt  a  reclaima.bil  ity  criterion: 


veral  reasons  not 


—   Successful  passage  of  Unds  through  other  criteria 
(e.g.,  flood  plains,  municipal  watersheds,  critical 
habitat)  indicate  that  some  degree  of  reclamation 
is  possible. 

Substantial  useful  research  continues  by  industry,  OSM 
and  BLM  (old  EMRIAI  which  is  considered  throughout  land 
use  and  activity  planning. 

—   Post-mining  land  use  might  be  different  than  pre-mining. 

The  permit  application  review  includes  an  extensive 
analysis  of  rec laimabi 1 i ty . 

First,  land  that  is  reclaimed  should  be  equal  to  or  better 
than  land  before  it  was  mined.   "Some  degree  of  reclamation  is 
possible   does  not  meet  the  standards  of  SMCRA.   Also,  does  this 
statement  mean  that  municipal  watersheds,  floodplains,  and 
critical  habitat  can  be  effectively  reclaimed  and  that  other  areas 
,sucn  as  farmland  cannot  be  effectively  reclaimed? 

Second,  because  post-mining  land  use  might  be  different  than 
pre-mining  land  use  does  not  absolve  a  mine  company  nor  Interior  from 
analyzing  the  potential  to  reclaim  land.   The  key  word  is 
potential.   If  land  does  not  have  good  reclamation  potential, 
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then  it  should  not  be  leased  for  mining. 

Interior  seems  to  assume  that  as  long  as  there  are  good 
regulations  pertaining  to  reclamation  and  that  enforcement  is 
good  then  reclamation  efforts  will  also  be  effective.   Interior 
assumes  a  great  deal  given  the  record  of  reclamation  enforcement 
in  the  West.   For  example,  in  North  Dakota,  the  Public  Service 
Commission  issued  only  two  Notices  of  Violation  in  1982  and  1983, 
even  though  other  violation  were  noticed.  From  January,  1984  to 
November,  1984,  the  PSC  issued  ten  NOV ' s .  This  surge  was  a  result 
of  public  pressure  on  the  PSC  to  issue  NOV s  when  such  violations 
were  noticed . 

North  Dakota  was  not  the  only  state  in  which  there  were 
noticeable  problems  with  reclamation  enforcement.  [Please  see 
Still  Strioping  the  Law  on  Coal,  by  C.  R.  Johnson  and  E. 
Hildebrandt,  Natural  Resources  Defense  Council,  1984.)   The 
problems  in  reclamation  enforcement  still  occur.   No  matter  how 
well  a  law  is  written,  if  enforcement  isn't  adequate,  then  the 
law  will  be  practically  meaningless. 

In  North  Dakota,  by  the  time  a  mine  company  applies  for  a 
mine  permit,  it  has  invested  a  considerable  amount  of  time  and 
money  on  a  tract  of  coal.   The  pressure  placed  on  the  Public 
Service  Commission  to  approve  the  mine  permit  is  severe.   The 
company  has  also  paid  a  bonus  t  id ,  and  expects  to  ba  able  to  mine 
that  particular  tract  of  coal.   It  isn't  fair  to  the  coal  company 
to  have  -o  give  up  a  tract  so  lab;  in  tne  process  after  hazing 
spent  considerable  resource:;  ro  develop  the  coal  tract.   I-  isn't 
fair  to  those  concerned  to  have  a  tract  of  coal  developed  that 
has  poor  reclanation  potential,  because  the  Public  Ser/ice 
Commission  bends  to  the  will  of  the  coal  company  and  approves  its 
permit  application.   A  more  palatable  solution  is  to  take  those 
tracts  of  coal  that  have  poor  reclamation  potential  out  of 
further  consideration  for  leasing  early  on.   This  can  be 
accompl ished  by  having  a  rec la mat ion  criterion. 

To  conclude,  if  information  isn't  adequate  to  support  claims 
of  good  reclamation  potential,  then  these  areas  should  be  taken 
out  of  further  consideration  for  leasing  until  research  proves 
that  those  areas  can  be  effectively  reclaimed. 

An  unsuitability  criteria  relating  to  reclamation  would 
possibly  prevent  environmentally  sensitive  areas  from  being 
leased  and  subsequently  mined.   Interior  should  consider 
developing  a  reclamation  unsuitability  criteria. 

CRITERION  7 

Criterion  7  should  be  reinstated  to  its  pre-1983  status.   In 
this  way,  areas  that  have  the  potential  for  placement  in  the 
National  Register  of  Historic  Places  can  be  better  protected  from 
mining. 


Page  25  of  the  Review  states,  "Approximately  80  percent  of 
those  commenters  took  the  position  that  the  Criterion  should  be 
reinstated  in  its  pre-1983  form ...  Environmental  groups.  State 
cultural  resource  agencies,  and  archeological  organization  were 
uniformly  in  favor  of  repealing  the  1983  changes."   With  this 
almost  overwhelming  response  to  reinstate  the  pre-1983  criterion, 
it  is  difficult  to  understand  Interior's  reservations  to 
reinstating  the  criterion. 

Interior  states,  on  page  27  that,  "Because  eligibility  and 
listing  on  the  NRHP  are  not  considered  to  be  different  categories 
of  site  significance,  some  think  that  Criterion  7  must  apply  to 
eligible  sites,  and  sites  so  identified  during  land  use  planning 
inventories  must  be  listed  prior  to  the  SMA  applying  the 
Criterion.   Such  an  extensive  listing  process,  if  required, 
during  land  use  planning  has  the  potential  for  dramatically 
increasing  the  workload  and  time  necessary  to  complete  the 
planning  process." 

"tet,  the  Review  gives  no  evidence  that  the  pre-1983 
Criterion  placed  any  undue  burden  on  Interior,  but  only  states 
that  reirstituting  tre  pre-1983  Criterion  might  create  a  d-3-natic 
increase  in  work  load. 

Page  26  of  the  Review  states,  "Ir  1982,  however,  a  total  of 
10,000  acres. ..in  a  single  area  near  Dunn  Center,  T4orth  Dakota, 
was  found  eligible  for  the  NRHP.   According  to  the  OTA  report, 
the  debate  over  ■zh.-.s    unsuitability  analysis  vas  largely 
responsible  for  the  regulation  change.   Situations  similar  to  the 
North  Dakota  case,  if  past:  experience  holds  true,  appear  to  be 
exceptional  rather  than  expected." 

If  past  experience  held  true,  then  there  was  no  problem  with 
the  pre-1983  Criterion.   The  Criterion  was  changed  on  the  basis 
of  one  special  case,  the  Knife  River  Flint  Quarries  in  North 
Dakota. 

To  reiterate.  Criterion  7  should  be  reinstated  to  its  pre-1983 
status.   Interior  did  not  state  that  the  Criterion  was 
particularly  burdensome  before  the  change,  but  from  the  flow  of 
comments,  the  criterion  as  written  now  is  burdensome  to  the 
public.   There  are  concerns  of  adequate  protection  of  cultural 
resources  not  now  listed  in  the  NRHP,  but  eligible  for  listing. 

Thank-you  for  the  opportunity  to  comment. 
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RESPONSES  TO  UNSUITABILITY  R8VIEW  COMMENT  LETTER  22 


The  Environmental  Protection  Agency's  comment  suggesting  notification 
of  affected  Class  I  area  federal  land  managers  would  not  apply  to  BLH 
because  BLM  is  not  a  permitting  authority  for  Prevention  of 
Significant  Deterioration  (PSD)  permits  for  specific  mines.   BLM 
coordinates  with  all  potentially  affected  parties  when  preparing 
mineral  lease  sales,  mainly  through  the  BIS  process. 

As  stated  in  the  Unsul tability  Review,  the  Department  of  the  Interior 
has  extensively  considered  the  option  of  Including  reclamation  as  one 
of  the  unsuitablllty  criteria.   Despite  points  made  by  several 
commenters,  the  Department  continues  to  consider  reasonable  its 
rationale  for  not  adopting  a  reclamation  criterion  (page  36  of  the 
Review).    The  amount  of  data  needed  to  fully  determine  reclamation 
during  land  use  planning  is  often  far  beyond  the  Department's  ability 
to  obtain  during  this  phase  of  the  leasing  process. 

If,  however,  during  the  collecting  and  analyzing  of  hydrologlcal, 
soils,  and  vegetation  data,  reclamation  clearly  appears  not  to  be 
feasible,  the  surface  manager  can  determine  that  the  areas  in 
question  should  be  dropped  from  further  consideration  for  leasing. 
Should  the  surface  manager  decide  at  this  point  not  to  drop  an  area 
for  reclamation  factors,  the  question  will  be  revisited  during  later 
phases  of  the  leasing  process,  namely  the  activity  planning  process 
of  tract  delineation,  review,  and  ranking.   Moreover,  if  leased,  the 
tract  must  still  be  subjected  to  the  development  of  a  reclamation 
plan. 

Since  1979,  the  Department  has  had  the  policy  of  using  the 
unsuitablllty  criteria  as  a  screen  that  makes  use  of  reasonably 
obtainable  data  and  not  a  screen  that  requires  the  extensive  data 
collection  that  a  reclamation  criterion  would  require. 

The  changes  in  criterion  7  reflect  a  Department  of"  the  Interior 
policy  decision  to  address  only  those  publicly  owned,  listed  National 
Register  sites  during  the  applying  of  the  unsui tability  screen.   This 
decision  is  based  on  the  language  in  Section  522(e)(3)  of  the  Surface 
Mining  Control  and  Reclamation  Act  (SHCHAJ .   BLH' s  obligation  to 
comply  with  other  sections  of  SMCRA  addmBsing  cultural  resource 
protection  and  the  provisions  of  the  National  Historic  Preservation 
Act,  however,  must  also  be  completed  during  the  planning  process. 
Cultural  resources  not  addressed  during  the  applying  of  unsuitablllty 
criterion  7  will  be  covered  during  the  applying  of  the  multiple  use 
screen  to  determine  needed  protective  measures. 

Instead  of  delaying  all  survey  and  evaluation  until  just  before 
surface  disturbance,  BLM  has  developed  a  phased  inventory  system  that 
is  completed  during  the  planning  process.   This  system  calls  for 
completing  a  literature  search,  a  resource  overview,  and  sample 
inventories  for  broad  areas  that  might  be  leased,  with  more  specific 
and  intensive  work  to  be  done  as  proposed  mining  tracts  become  better 
defined. 


The  provisions  of  Executive  Order  11593  were 
1980  amendments  to  the  National  Historic  Prese 
These  responsibilities  are  addressed  in  Secti 
cautions  federal  agencies  to  adequately  prote> 
under  their  jurisdictions  and  to  nominate  ellg 
National  Register.   Within  existing  program  co 
regularly  identifies  and  protects  the  most  va 
resources.   Given  the  high  costs  of  preparing 
BLM's  capability  to  have  all  publicly  owned  e 
the  National  Register  Is  limited.   In  the  past 
constructively  with  State  Historic  Preservatio 
Advisory  Council  on  Historic  Preservation  to  p 
properties  regardless  of  their  des Ignat Ion 


ncorporated  into  the 

rvation  Act  (NHPA) . 
110  of  NHPA,  which 
cultural  properties 

Ible  properties  to  the 

nstraints,  BLM 

uable  cultural 

nominations,  however, 

igible  sites  listed  in 
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ENVIRONMENTAL  IMPROVEMENT  DIVISION 

fO    Bi.  III.  Ion  Ft.   In  Minsi  i;iU-Bt»l 

(SOb)  ISS-002B 


April   16,  1985 


Ms.  Susan  Tixier 

Office  of  Policy  Analysis 

Department   of    Finance   and    Administration 

Room    403B 

State   Capitol   Building 

Santa  Fe,  New  Mexico  37502 


Re: 


Federal  Coal  Management  Program  -  SDEIS  1 2 1 ER 

A  Review  of  the  Unsuitabiiity  Criteria  in  Federal  Coal  Leasing 


Dear  Ms.  Tixier: 

EID   staff   have   reviewed   the   above-mentioned   documents   and   have   the  following 
comments   to   submit. 

In   general   we  endorse   the  recommendations  made  by   the  Office  of  Technology 
Assessment  in  their  report  on  Environmental  Protection  in  the  Federal  Coal 
Program.   Specific  concerns   include; 

I-      Land   Use  Planning:   Problems  with  inadequate  execution  by  BLM  of  required  land 
use   planning   have   been    frequent   throughout   the   life  of   the   federal  coal   program, 
and  in  particular  have  been  prevalent  in  the  San  Juan  Basin  coal  regions  of  New 
Mexico.   Adequate   and   diligent   land   use   planning   is   an  essential  underpinning  of  an 
environmentally    sensitive    and    economically    sound    coal    management    program,   and 
should   receive   the  highest  priority  in  the  execution  of  BLM  mandates  to  manage 
federal   lands  for  multiple  use.   Problems  with  land  use  planning  have  centered 
around   several  issues,  such  as: 

-The  inadequate  devotion  of  BLM  staff  resources  to  conduct  land  use 
planning.  The  agency  needs  to  assure  that  leasing  levels  are  set  at  low  enough  so 
that  land  use   planning  can  be  conducted  well  and  in  a  timely  manner  with  available 
agency  resources.  BLM  may  also  need  to  consider  either  an  increase  in  or  a  shifting 
of  present  capabilities  to  carry  out  more  and  better  overall  land  use  planning. 

-  The  use  of  deficient  existing  Management  Framework  Plans  as  a 
replacement   for   land  use  planning.  Related   to   the  above,  a  shortage  of  agency 
resources  cannot  be  used  as  an  excuse  for  relying  on  old  plans  which  were  not 
intended    to   provide    the   comprehensive,    multiple-use    information   required   by   the 
new    Resource    Management    Plans. 
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-  The  lack  of  available  data  for  use  in  all  levels  of  land  use  and  activity  planning. 
Also  largely  a  resource  dedication  issue,   too  often  lack  of  information  and  data  has 
resulted  in  a  deferral  of  decision   making  about  the  use  of  certain  lands  until 
increasingly   more  detailed   levels  of  the  planning  process,  and  often  to  the  mine 
plan  stage  itself. 

-The  lack  of  regulations  to  provide  more  clarity  and  strength  to  the  land  use 
planning  process.   The  current   reliance  on   field  instructions,  guidelines,  technical 


£3le 


manuals   and    other    non-binding    procedures   contributes   to    the   likelihood   of 
deferring   decisions   due   to   inadequate   data,   undermines  due   process   and   public 
participation   by  removing   many   substantive  aspects  of   the   program   from   public 
accountability,   and   reduces   public  confidence  in  the  quality  of  decision-making 
regarding  federal  coal   leases.   It   is  recommended   that  regulations  be  developed   to 
outline  the  required  procedures  at  ail  stages  of  the  coal  leasing  process. 

2.  Unsuitabiiity  Criteria:     Overall,  we  agree  with  the  Office  of  Technology 
Assessment   that   the    1979  criteria  more  consistently  provided   protection  to   the 
environment  that  do  the   19&2-3  revisions,  and  that  changes  in  the  criteria  do  create 
a  significant  adverse  impact  to  the  environment.  Specific  concerns  include: 

-The  1932-3  revised  criterion  Ul  significantly  reduces  the  protection  afforded 
to  sites  eligible  for  listing  on  the  National  Historic  Register.  It  is  recommended  that 
the  criterion  be  changed  back  to  its  original  version,  which  provided  for  protection 
of  those  lands  under  study  for  inclusion  on  the  Register,  as  well  as  those  already  on 
the  list.  In  order  to  prevent  the  possibility  of  premature  damage  being  done  to  a  site 
which  is  later  approved  for  inclusion  on  the  Register,  a  complete  inventory  of  sites 
should  precede  issuance  of  a  lease  on  any  potential  listing. 

-It  is  suggested  that  an  additional  criterion  be  added  to  the  list,  such  that  the 
long-term  reclaimabihty  of  a  given  site  be  assessed  before  granting  a  lease.  The 


iuiiK,-ici  hi   icLidinujiiiu   oi    a  given  sue  oe  assesseo  oeiore  granting  a  lease. 
potential   for  adequately  reclaiming  land  vanes,  and  those  sites  where  such 
reclamation  is  most  difficult  or  costly  should  be  declared  unsuitable  for  mining 
activity, 

-The  overall  application  of  the  unsuitabiiity  criteria  has  been  severely 
handicapped   by  the   inadequacy   of   available  data,  especially  in   the  inventorying  of 
archaeological    and    pal  eon  to  logical    resources,    threatened    and    endangered    species, 
and  historical  resources.  Other   methods,  such  as  computer  modelling  for  estimating 
the  location  of  archaeological  resources,  are  not  sufficient  to  predict  the  existence 
of  unsuitable  sites  in  a  given  area.  As  already  mentioned,  it  is  recommended  that 
BLM  make  a  strong  commitment  to  expanding  the  existing  data  bases  in  ail  areas  of 
land  use   planning  for  BLM  lands. 

-The  exclusion  of  the  analysis  of  the  unsuitabiiity  criteria  from  the  EI5  itself  is 
unsatisfactory.  An   integral  part  of  the  coal  leasing  program,  and  one  which  has 
been  the  focus  of  some  of  the  greatest  controversy,  the  unsuitabiiity  criteria  must 
be  assessed  in  conjunction  with  all  other  aspects  of  the  program  addressed  in  the  EIS 
before  any  decisions  regarding  leasing  are  made.  Separating  the  issues  into 
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23-4  I  different   documents   for  review   undermines   effective   public  participation  and  runs 
conl-  I  contrary  to  the  intent  of  NEPA  and  the  EIS  process. 

<f.  Public   Participation:   The  coal  leasing  program  has  been  hampered  in  the  past  by 
problems   with   inadequate  public  participation   at    many   stages  of  the  process.  BL.M 
must  undertake   to   improve   the   timeliness  and  quality  of  participation,  by  more 
actively  seeking  to  educate  the  public  about   the  complexities  of  the  coal  leasing 
program,    and    about    the    opportunities   and    mechanisms   for    public    input    throughout 
the  process.  Further,  especially  in  New  Mexico,  participation  by  special  affected 
groups  such  as  the  Navajo  tribe  needs  to  be  assured,  through  such  means  as  formal 
membership  on  the  area  Regional  Coal  Team.  The  EIS  should  address  in  more  detail 
the  specific  measures  that  will  be  used  to  increase  both  quantity  and  quality  of 
public  participation  in  federal  coal  leasing. 

5-  Environmental  Impacts:   Due  to  the  general  nature  of  this  EIS,  little  information 
was  provided   regarding   the  specific  environmental   quality   impacts  in  the  San  Juan 
Basin  region  as  a  result  of  federal  coal  leasing.   We  do  have  some  concerns,  however, 
about  the  discussion  in  the  EIS  of  water  quality  and  quantity  impacts  of  such 
development.     Specifically: 

-Contrary  to  statements  made  on  page  260  of  the  EIS,  water  levels  in  water 
wells  or  springs  in  the  spoil  aquifer  after  the  cessation  of  mining  would  not  return 
to  approximate    premining   levels.   Overburden  spoils  are   not   the   original  water- 
bearing unit.   Therefore,   the  spoil  aquifer   has  a  different  bedding  character, 
porosity,  permeability,   transmissivity,  storativity,  etc.,  which  modifies  the  water 
level  and  prevents   it   from   attaining  premine  conditions. 

-Water   quality  in  the  spoil  aquifer  would  be  significantly  impacted  as 
mentioned  on  page  260  of  the  EIS.  Not  only  would  the  total  dissolved  solids 
concentration    increase,    but    additional   ground    water    quality   parameters    would 
increase   because   the   mineral  composition   of   the  overburden  spoil  constituting   the 
spoil  aquifer  is  reworked.  This  reworked  material   is  capable  of  producing  a  leachate 
which  could  be  extremely  detrimental  to  the  ground  water  quality.  As  stated  in  the 
EIS,   the  water  quality  impacts  from  the  degraded  ground  water  moving  through  the 
system    and   down-gradient   to  surrounding   areas    may   last   for   hundreds  of   thousands 
of  years  because  ground  water  flow  in  general  is  slow  and  tortuous. 

-The  impact  on  rural  water  supplies  is  potentially  significant,  because  of  the 
dependence   on   ground   water   from   the   shallow   coal   area  aquifers.  Replacing 
degraded   ground   water   supplies   by   installing   new   wells   in   deeper  aquifers  (page 
260)  may   result  in  contamination  from  shallow  disturbed  aquifers  if  wells  are 
improperly  installed  and  completed.  This  leads  to  an  additional  increase  in  the 
water  users  costs   of   operation  and   maintenance,   and   degradation  of   a  usable 
ground    water    supply. 

-Alteration  of   the  ground   water-surface  water  interaction  (page  260)  may 
affect  regional  flow  significantly  if  the  mining  area  is  a  major  recharge  zone.  The 
lack  of   information   presented   on    the   ground   water-surface  water  interaction 
makes  it  difficult  to  analyze  the  possibly  significant  ramifications. 
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-No  data   is  presented   to  support  the  claim  that  ground  water  would  move 
more  freely  after  coal   bed  removal  (page  261).  More  likely,  the  opposite  would 
occur,   resulting   in  reduced  ground  water  supply  and  quality  because  the  original 
water  bearing  unit  is  no  longer  in  existence. 

-Water  in  the   region  is  fully  appropriated  and  rearrangement  of  water  rights 
and  uses  may  not  be  possible  to  meet  all  appropriated  needs.  This  issue  was  not 
addressed  in  detail  in  the  EIS. 

-  The  potentially  significant  impacts  to  groundwater  are  only  given  cursory 
mention  in  Chapter  6,  Trade-offs  and  Commitment  of  Resources.  This  is  misleading, 
as  many  impacts,  such  as  disruption  of  the  shallow  coal  area  aquifers,  are  in  effect 
permanent,  taking  as  long  as  hundreds  of   thousands  of  years  to  return  to  premine 
conditions.  In  an  arid  region  such  as  New  Mexico,  such  a  long-term  commitment  of 
limited  water  resources   must  be  weighed  carefully  against  other  possible  uses. 

Finally,  the  discussion  of  other  environmental  impacts  of  concern  to  EID,  such  as  air 
quality,  is  superficial,  given  the  generic  scope  and  content  of  a  nationwide  EIS. 
Actual  environmental   impacts  can  only  be  assessed  with  more  area  and  project 
specific  information.  The  EIS  does  conclude,  however,  that  the  impact  of  new 
federal  coal  leasing  in  the  San  Juan  Basin  would  not  cause  any  significant 
environmental   impacts,    since  it   assumes  production  attributable  to  such   leasing 
would    replace    existing    production,   and    therefore   that   any  environmental   impacts 
of   new   production  would   be  offset   by  cessation  of   mining  on  non-federal  lands. 
This  is  based  on  the  erroneous  assumption  that  the  quantity  and  quality  of   the 
impacts  of  mining  on  all  sites  are  identical,  and  that  only  the  location  of  impacts 
would  vary.  The  final  EIS  should  include  a  more  accurate  assessment  of  the  relative 
environmental   impacts   of   coal   leasing  and  mining  on  federally  owned  land   versus 
private  holdings  in  each  region. 

Thank   you  for  the  opportunity  to  comment  on  these  documents.  If  you  have  any 
further  questions,  please  call  Sharon  Murray  at  98^-0020,  extension  2**. 


Sincerely  yours, 


Denise  D.  Fort 
Director 
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RESPONSES  TO  UNSUITABILITY  REVIEW  COMMENT  LETTER  23 


The  Department  of  the  Interior  will  ensure  that  staffing  levels  will 
be  adequate  to  conduct  required  land  use  planning  activities. 

See  response  to  Category  11,  Land  Use  Planning,  in  the  Categorical 
Analysis  of  Comments  section  of  Chapter  7. 

The  Department  of  the  Interior  will  establish  procedures  and  data 
adequacy  standards  to  ensure  that  data  is  adequate  to  make  land  use 
planning  and  federal  coal  leasing  decisions,  as  described  in  Chapter 


The  Department  of  the  Interior  believes  that  properly  developed  and 
supervised  procedures  and  guidelines  are  at  least  as  effective  as 
regulations  in  assuring  conduct  of  programs  in  accordance  with 
departmental  policies . 

The  changes  to  criterion  7  reflect  a  Department  of  the  Interior 
policy  decision  to  address  only  those  publicly  owned,  listed  National 
Register  sites  during  the  unsuitability  planning  screen.   This 
decision  is  based  upon  the  language  In  Section  522(e)(3)  of  the 
Surface  Mining  Control  and  Reclamation  Act  (SMCRA).   BLM's  obligation 
to  comply  with  other  sections  of  SMCRA  addressing  cultural  resource 
protection  and  the  provisions  of  the  National  Historic  Preservation 
Act  (NHPA),  however,  also  must  be  completed  during  the  planning 
process.   Cultural  resources  not  covered  during  the  applying  of 
unsuitability  criterion  7  will  be  covered  during  the  multiple  use 
screening  to  determine  needed  protective  measures. 

Rather  than  delay  all  survey  and  evaluation  work  until  just  before 
surface  disturbance,  BLH  has  developed  a  phased  inventory  system  that 
is  completed  during  the  planning  process.   This  system  calls  for 
completing  a  literature  search,  a  resource  overview,  and  sample 
inventories  for  broad  areas  that  might  be  leased,  with  more  specific 
and  intensive  work  to  be  undertaken  as  proposed  mining  tracts  become 
better  defined. 

The  provisions  of  Executive  Order  11593  were  incorporated  into  the 
1980  amendments  to  NHPA,  which  cautions  federal  agencies  to 
adequately  protect  cultural  properties  under  their  jurisdictions  and 
to  nominate  to  the  National  Register  those  properties  found 
eligible.   Within  existing  program  constraints,  BLH  regularly 
identifies  and  protects  the  most  valuable  cultural  resources.   But 
given  the  high  costs  of  preparing  nominations,  BLM's  capability  is 
too  limited  to  have  all  publicly  owned  eligible  slte3  listed 
National  Register 


In  the  past,  BLH  has  worked  constructively  with 
State  Historic  Preservation  Officers  and  the  Advisory  Council  on. 
Historic  Preservation  to  protect  Important  properties  regardless  of 
their  designated  status. 


See  response  to  Category  13,  Unsuitability  Criteria,  in  the 
Categorical  Analysis  of  Comments  section  of  Chapter  7. 

In  respoose  to  the  OTA  (1984)  report,  the  Secretary  of  the  Interior 
and  BLM  are  strongly  committed  to  Improving  the  data  bases  for  land 
use  planning  and  other  stages  of  coal  leasing.   They  are  particularly 
committed  to  improving  the  data  bases  for  activity  planning,  in  which 
even  a  greater  degree  of  data  adequacy  is  required,  before  specific 
tracts  can  be  delinoated  and  ranked.   Data  standards  are  being  set 
for  each  unsuitability  criterion  and  for  many  specific  resources  to 
be  considered  in  the  multiple  use  screen.   In  activity  planning, 
science  advisors  are  being  proposed  for  a  key  role  in  assisting 
regional  coal  teams  In  evaluating  data  adequacy  for  specific 
resources. 

The  Department  of  the  Interior  intends  for  the  unsuitability  criteria 
to  have  a  full  and  proper  role  in  the  coal  leasing  process.   To 
assist  In  reviewing  this  function,  a  special  review  was  held,  which 
was  published  (BLH  1985d)  (Appendix  1)  as  an  adjunct  to  the  draft 
supplemental  EIS.   An  expanded  discussion  of  the  unsuitability 
process  is  included  In  Chapter  2  of  this  final  supplemental  EIS. 

See  response  to  comment  33-3,  in  Chapter  7. 

Investigators  have  not  yet  determined  to  what  extent  water  levels 
would  return  in  overburden  spoils.   Initial  results  of  some 
investigators  reported  in  the  draft  supplemental  BIS  found  that  the 
hydrologic  characteristics  of  spoils  are  more  uniform  and  the  spoils 
more  porous  than  the  premining  system  but  that  yield  and  storage 
maintain  the  same  order  of  magnitude.   Much  of  this  initial  porosity, 
however,  may  be  lost  as  the  spoils  resaturate. 

The  EIS  hydrologist  believes  that  for  the  expected  postmlning  water 
use  the  spoil  aquifer  will  yield  and  store  amounts  of  water  similar 
to  that  of  the  premining  aquifer.   New  water  levels  may  vary  from 
premining  levels  but  should  be  similar  in  depth  and  gradient. 
Aquifer  yield  and  storage  characteristics  would  also  change  but 
should  still  be  on  the  same  order  of  magnitude  as  under  premining 
conditions. 

Analysis  of  ground  water-surface  water  interactions  is  a  highly 
site-specific  problem-   This  supplemental  EIS  doe3  not  analyze 
site-specific  data:   it  identifies  only  general  or  usual  impacts. 
Considering  all  of  the  region's  ground  water-surface  water 
interactions  would  not  usually  reveal  significant  impacts  on  a 
regional  scale.   The  text  has  been  changed  to  clarify  this  position. 

This  statement  addresses  the  case  where  underground  mining  has  opened 
a  room  and  ground  water  has  refilled  the  open  room  after  the 
completion  of  mining.   In  this  case,  the  aquifer  would  have  large 
cavities  filled  with  water,  and  ground  water  would  probably  move  more 
freely  through  this  system. 
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The  draft  supplemental  BIS  states  that  water  is  not  readily  available 
for  coal  development  (page  266,  "water  in  the  region  ia  fully 
appropriated").   Whether  a  source  of  water  should  be  switched  fron 
one  use  to  another  is  not  within  the  scope  of  this  supplemental  SIS; 
the  document  can  state  only  that  coal  development  would  require 
either  an  outside  source  of  water  or  a  switch  is  water  use.   Analysis 
of  the  impacts  of  conversion  facilities  Is  also  not  within  the  scope 
of  this  supplemental  SIS  (see  draft  supplemental  BIS,  page  123). 

The  footnote  should  read  "hundreds  or  thousands  of  years."  According 
to  a  geochamical  model  commonly  accepted  to  describe  this  ground 
water  quality  impact  (Groanevold  and  others  1980),  once  mine  spoils 
are  replaced,  the  accelerated  oxidation  reactions  should  subside  and 
the  more  soluble  minerals  would  be  leached.  A  "no"  was  used  to 
describe  ground  water  quality  impacts  because  the  increased 
mineralization  process  would  be  reversed.   An  extremely  long  time 
would  be  needed  to  retrieve  the  original  ground  water  resource.   "Of" 
has  been  changed  to  "or"  in  footnote  A  of  Table  6-1. 

SLH  agrees  with  the  statement  in  the  commenter's  second  sentence  that 
environmental  impacts,  such  as  to  air  quality  mentioned  in  the 
previous  sentence,  can  only  be  assessed  with  more  area-  and 
project-specific  information.  The  scope  of  this  supplemental  SIS 
(see  Chapter  4,  Scope  of  the  Analysis,  page  121.  draft  supplemental 
EIS)  is  limited  to  analyzing  program-level  impacts  that  would  apply 
to  all  land  ownership — federal,  state,  Indian,  and  private.   Impacts 
cannot  be  analyzed  by  separate  land  ownerships  at  the  programmatic 
level. 
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APPENDIX  1 

4.  We  concur  with  the  BLM's  recommendation  to  change  the  words  "most 
critical"  to  "crucial"  with  regard  to  species  of  high  state  interest.   We 
believe  that  this  would  better  satisfy  the  intent  of  criteria  15  and  would 
help  eliminate  a  lot  of  confusion. 

5.  We  also  concur  with  BLM's  recommendation  that  the  coverage  of  sensitive 
plants  can  be  made  either  under  criteria  20  or  during  application  of  the 
multiple  resource  trade-off  screen.   Information  on  such  plant  species  should 
be  solicited  from  each  BLM  state  office  as  well  as  from  State  and  Federal 
wildlife  agencies.   The  BLM  should  be  aware  that  a  Montana  Natural  Heritage 
Program  was  recently  funded  by  the  State  Legislature.  As  this  program 
develops  in  the  coming  years,  it  should  assist  the  BLM  in  identifying 
potential  coal  lease  areas  having  threatened  or  endangered  plant  and  animal 
species . 

RESPONSE:   BLM  agrees  with  the  substance  with  this  comment.   Regional  coal 
teams  will  work  closely  with  state  wildlife  agencies  to  achieve  these  ends. 


Comments  from  the  Colorado  Department  of  Natural  Resources 

COMMENT  50-2:   The  document  appears  to  accurately  describe  the  impacts  of 
the  coal  program  on  wildlife  and  is  an  improvement  over  the  1979  version.   We 
are  concerned  about  a  possible  change  in  the  Unsuitability  Criterion  15  as 
described  in  the  Unsuitability  Criteria  Review  document.   If  that 
recommendation  is  followed,  impacts  to  resident  wildlife  could  be  more  severe 
than  described  in  the  Draft  Supplement.   Clarification  should  be  provided  as 
to  how  the  recommended  change  affects  the  analysis  in  the  draft. 

RESPONSE:   The  scope  of  Criterion  15  would  not  be  so  greatly  changed  as  to 
alter  its  meaning  or  intent.   Therefore  no  added  impact  would  occur  other  than 
that  described  in  the  draft  supplemental  EIS.   Likewise,  the  recommendation 
does  not  affect  the  analysis  in  the  draft  supplemental  EIS. 
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COMMENTS  AND  RESPONSES 

Comments  from  the  State  of  Montana,  Office  of  the  Governor 

COMMENT  47-2:   To  help  alleviate  this  problem,  Montana  recommends  that  data 
adequacy  standards  should  be  set  by  each  RCT  for  its  specific  region.  We 
further  recommend  that  data  adequacy  standards  be  adopted  through  the 
following  process: 

1.  The  BLM  should  provide  each  regional  coal  team  with  a  listing  of 
potential  subjects  for  data  adequacy  standards. 

2.  Regional  coal  teams  should  review  the  list  of  potential  subjects  and 
develop  a  list  of  areas  of  possible  standards  which  corresponds  to  the 
critical  environmental,  socioeconomic  and  coal  resource  issues  in  the  region. 

3.  Regional  coal  teams  should  propose  draft  data  standards  in  each  region 
and  solicit  public  comment.   Following  a  review  of  comments,  the  team  should 
publish  the  data  standards  for  the  region. 

RESPONSE:   At  its  March  21,  1985,  meeting,  the  Federal-State  Coal  Advisory 
Board  recommended  to  the  Secretary  of  the  Interior  that  BLM  be  directed  to 
delegate,  insofar  as  possible,  specific  decisions  on  data  adequacy, 
particularly  on  issues  and  concerns  that  are  best  addressed  at  the  regional 
level.  The  Secretary  will  decide  on  this  recommendation  after  the  final 
supplemental  EIS  is  filed.   Also  see  response  to  Category  4,  Data  Adequacy,  in 
the  Categorical  Analysis  of  Comments  section  of  this  chapter. 

COMMENT  4 7-3 a:   The  BLM's  review  of  the  coal  program  unsuitability  criteria 
reflects  many  of  the  changes  suggested  by  the  Office  of  Technology  Assessment 
as  well  as  those  made  by  Montana  state  agencies  in  meetings  with  BLM  staff.  A 
continuing  criticism  of  the  process  is  that  lands  should  not  be  carried 
forward  as  acceptable  in  the  leasing  process  when  the  available  data  on  such 
lands  is  not  adequate  to  apply  the  unsuitability  criteria.   Instead  such  lands 
should  be  declared  "unsuitable  pending  further  study." 

RESPONSE:   Departmental  policy  is  to  consider  lands  as  suitable  until  enough 
data  exists  to  make  an  assessment  that  an  unsuitable  condition  exists. 

COMMENT  47-8:   Comments  Provided  by  the  Montana  Department  of  Fish,  Wildlife 
and  Parks  on  Unsuitability  Criteria  #15  (Resident  Species  of  High  State 
Interest) 

1.  Clear  and  concise  delineation  for  resident  species  of  high  state  interest 
should  be  incorporated  into  the  unsuitability  guidance  document.   These 
delineations  will,  of  course,  vary  from  state  to  state  and  between  coal 
regions.   The  DRWP  is  ready  to  assist  the  BLM  in  providing  these  delineations 
for  Montana's  species  of  high  state  interest. 

2.  Wildlife  inventories  on  potential  lease  tracts  must  occur  as  early  as 
possible  in  the  land  use  planning  process.   The  timing  of  these  inventories 
for  specific  species  should  be  coordinated  with  the  State  and  Federal  wildlife 
agencies. 

3.  The  BLM  should  establish  standards  for  the  length  of  time  to  conduct 
adequate  pre-leasing  wildlife  inventories. 
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COMMENT  46-24:   Issue  No.  24  -  (Wetlands)   Wetlands  in  western  coal  states 
are  a  unique  and  important  resource.   An  individual  wetland  area  can  serve  as 
a  crucial  habitat  for  fish  and  wildlife,  a  significant  ground  water  recharge 
source,  provide  flood  protection  and  serve  important  water  quality  functions. 

The  formal  inclusion  of  particular  language  associated  with  wetlands  as  an 
unsuitability  criterion  under  43  CFR  3461.1  would  further  refine  existing 
Department  of  the  Interior  policy  and  provide  for  protection  of  wetlands  at 
the  land-use  planning  level.  We  therefore  support  adoption  of  a  new 
unsuitability  criterion  specific  to  wetlands. 

RESPONSE:   The  issue  of  more  unsuitability  criteria  will  be  raised  to  the 
secretarial  level  for  consideration  after  the  final  supplemental  EIS  is 
distributed  and  the  30-day  comment  period  is  completed. 

COMMENT  46-25 :   The  potential  for  loss  of  important  ground  waters  and 
sole-source  water  supplies  makes  it  imperative  that  sole-source  water  supplies 
be  identified  and  protected  during  the  land-use  planning  stage  of  activity 
planning.   Identification  and  protective  measures  should  be  included  under 
Criterion  17. 

In  the  discussion,  we  suggest  that  the  term  "sole-source"  be  used  only  when 
discussing  specific  aquifers  included  in  the  Sole  Source  Aquifer  Program  under 
the  Safe  Drinking  Water  Act.  Your  discussion  of  aquifers  includes  the 
protection  of  critical  water  supplies  for  wildlife  and  livestock  use,  as  well 
as  for  domestic  use.  We  would  characterize  such  aquifers  as  Class  I  -  Special 
Ground  Waters  under  Ground  Water  Protection  Strategy.   While  EPA's  Class  I 
ground  waters  focus  more  directly  on  "substantial  population"  and 
"ecologically  vital"  areas,  EPA  feels  that  its  guidelines  for  classes  of 
waters  will  be  useful  to  BLM  in  assessing  and  describing  impacts.   We  would 
be  pleased  to  provide  assistance  on  this  matter. 

RESPONSE:   BLM  will  be  happy  to  work  cooperatively  with  EPA  in  developing  a 
land  use  planning  handbook. 
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Comments  from  the  U.S  Environmental  Protection  Agency 

COMMENT  46-21:   EPA  generally  agrees  with  the  analysis  provided  of  this 
issue.   However,  to  provide  added  protection  for  PSD  Class  I  air  quality 
areas,  we  offer  for  your  consideration  the  possibility  of  incorporating  the 
following  EPA  policy  (or  similar  one)  as  part  of  the  Federal  land  manager's 
responsibility  to  manage  for  Prevention  of  Significant  Deterioration  (PSD)  in 
Class  I  air  quality  areas. 

Section  165(d)  of  the  Clean  Air  Act  requires  that  the  Federal  land  manager  and 
the  Federal  official  charged  with  direct  responsibility  for  management  of  any 
lands  within  a  Class  I  area  that  may  be  affected  by  emissions  from  a  proposed 
major  facility  shall  be  notified  of  the  facility's  permit  application.   It  is 
EPA  policy  to  provide  that  notice  for  any  major  facility  which  will  be  located 
within  60  miles  (100  km)  of  a  Class  I  area.   With  respect  to  coal  mining, 
"major  facility"  means  a  facility  with  after-control  emissions  greater  than  or 
equal  to  250  tons  per  year  of  any  air  pollutant  regulated  under  the  Clean  Air 
Act.   If  the  PSD  Class  I  area  Federal  land  managers  are  consulted  at  the  coal 
program  planning  stage,  the  intent  of  Section  165(d)  will  be  satisfied. 

RESPONSE:   Through  their  attendance  at  regional  coal  team  meetings,  the 
National  Park  Service  and  other  agencies  and  entities  with  jurisdiction  over 
Class  I  areas  will  learn  at  an  early  stage  of  proposed  leasing  that  might 
affect  these  airsheds. 

COMMENT  46-22:   We  agree  that  additional  guidance  is  needed  on  this  issue, 
especially  in  terms  of  how  to  define  ground-water  basins  which  supply  specific 
wells.   Some  states  have  already  mapped  these  areas.   EPA's  Office  of 
Ground-Water  Protection  is  currently  developing  guidelines  for  classifying 
ground  water  for  EPA  actions.   These  guidelines  will  be  available  for  public 
comment  this  November,  and  will  likely  address  watershed-type  Issues.   The 
guidelines  should  prove  useful  for  evaluation  at  both  the  coal  leasing  and 
mine  permitting  states. 

RESPONSE:   See  response  to  Unsuitability  Review  comment  11-la. 

COMMENT  46-23:   Issue  No.  23  (Riparian  Habitat)   The  analysis  of  this  issue 
acknowledges  the  importance  and  uniqueness  of  vegetative  riparian  habitat, 
especially  in  western  coal  states.   Often  this  habitat  is  a  narrow  band  of 
vegetation  on  both  or  only  one  bank  of  the  water  source.   Little  or  no 
vegetation  is  likely  to  exist  as  productive  wildlife  habitat  beyond  the 
riparian  habitat.   We  believe  that  inclusion  of  more  definitive  protection  for 
riparian  areas  in  Criterion  16  (or  in  the  Criteria  14,  15,  and  16)  would 
promote  the  protection  of  this  vital  resource  in  western  coal  states. 

RESPONSE:   A  land  use  planning  handbook  will  be  prepared  for  field  use  in 
applying  the  four  planning  screens  associated  with  the  coal  program:   coal 
development  potential,  unsuitability  criteria,  multiple  resource  trade-offs, 
and  surface  owner  consultation.   Riparian  areas  will  be  protected  by  the 
guidance  for  criterion  14  (federal  lands  that  are  high  priority  habitat  for 
migratory  bird  species  of  high  federal  interest)  and  criterion  15  (federal 
lands  for  species  of  high  state  interest)  . 
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RESPONSE:   The  Department  of  the  Interior  proposes  to  prepare  a  handbook  for 
land  use  planning  that  will  describe  in  detail  the  application  of 
unsuitability  criteria  and  the  other  three  land  use  screens  as  establishing 
standards  for  data.   The  handbook  will  be  prepared  with  full  staff-to-staff 
coordination  with  the  Fish  and  Wildlife  Service  and  other  agencies. 

COMMENT  45-9:   Page  29,  Table  1-7  The  revision  that  allowed  the  application 
of  exceptions  to  tracts  having  more  than  one  criteria  should  be  added  to  this 
table. 

RESPONSE :   According  to  43  CFR  3461 .3-l(a) (1) ,  July  19,  1979,  "Exceptions 
should  only  be  considered  when  an  unsuitability  condition  exists  in  an  area 
free  of  other  unsuitability  conditions,  and  for  which  the  responsible  official 
would  otherwise  regard  coal  mining  as  a  likely  use." 

COMMENT  45-10:   Page  33,  Discussion  Item  4:   Floodplains  Criterion  16 
Previously,  this  criterion  provided  consideration  for  the  natural  and 
beneficial  values  of  floodplains.   The  FWS  believes  that  this  criterion  is 
still  needed  in  the  program.   We  note  that  Section  522(a)(3)(B)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of  1977  (SMCRA)  seemingly  provides 
sufficient  justification  for  inclusion  of  language  allowing  for  the 
consideration  of  the  natural  and  beneficial  values  of  floodplains  (i.e., 
affect  fragile  or  historic  lands  in  which  such  operations  could  result  in 
significant  damage  to  important  historic,  cultural,  scientific,  and  esthetic 
values  and  natural  systems  (emphasis  added)).   Additional  support  is  also 
provided  in  the  definition  of  fragile  lands  as  defined  in  Federal  Register 
48(179) :41351,  which  states  "fragile  lands  means  geographic  areas  containing 
natural,  ecologic,  scientific,  or  esthetic  resources  that  could  be  damaged 
beyond  an  operator's  ability  to  repair  or  restore  or  be  destroyed  by  surface 
coal  mining  operations.   Examples  of  fragile  lands  include  valuable  habitats 
for  fish  and  wildlife  .  .  .  areas  where  mining  may  result  in  flooding, 
environmental  corridors  .  .  .  ."  Thus,  the  intent  of  SMCRA  seems  clear,  and 
in  our  opinion,  provides  adequate  justification  for  including  the  deleted 
language  relative  to  the  natural  and  beneficial  values  of  floodplains. 

RESPONSE :   The  change  to  criterion  16,  floodplains,  which  deleted  the  words 
"natural  and  beneficial  values"  was  made  as  a  result  of  the  rule  in  Texaco  and 
National  Coal  Association  v.  Andrus  et  al ■  (Civil  No.  79-2448,  D.D.C.  August 
15,  1980).   The  Department  of  the  Interior  has  not  filed  an  appeal  to  this 
ruling,  and  therefore  the  criterion  will  remain  as  written. 

COMMENT  45-30:   Appendix  1  —  Coal  Unsuitability  Criteria  The  exceptions 
and  exemptions  for  each  unsuitability  criterion  are  not  provided.   We 
recommend  that  they  be  added  for  each  criterion,  since  the  effectiveness  of 
the  criterion  is  significantly  affected.   Also,  since  there  have  been 
regulatory  changes  to  the  criteria,  the  "official"  list  of  criteria, 
exceptions,  and  exemptions  in  a  single  source  would  be  helpful. 

RESPONSE:   See  Appendix  B  to  A  Review  of  the  Unsuitability  Criteria  in 
Federal  Coal  Leasing  (BLM  1985d) ,  which  has  been  included  in  this  final 
supplemental  EIS  (Appendix  1). 

COMMENT  45-31:   Page  301.  Next  to  Last  Paragraph  We  recommend  that  the 
regulatory  criteria  for  designating  lands  unsuitable  be  either  included  in  an 
appendix  or  referenced  (e.g.,  Federal  Register  48(179):   Wednesday,  September 
14,  1983,  Part  762.11) . 

RESPONSE:   See  response  to  comment  45-30  above. 
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Comments  from  Getty  Mining  Company 

COMMENT  35-28:   Pg.  299  Criteria  2,  3,  4 ,  and  5.   A  statement  should  be 
made  to  the  effect  that  these  unsuitability  criteria  can  be  exempted  through 
proper  mitigating  techniques. 

RESPONSE:   Appendix  B  to  A  Review  of  the  Application  of  Unsuitability 
Criteria  in  Federal  Coal  Leasing  (Appendix  1)  (BLM  1985d)  contains  the 
exceptions  and  exemptions  to  these  criteria. 

COMMENT  35-29:   Pg.  300  Criteria  6-18.   Industry  should  be  given  an 
opportunity  to  respond  to  unsuitability  designations  as  well  as  to  provide 
mitigating  measures  for  exemptions. 

RESPONSE:   BLM  proposes  to  reinstate  in  the  regulations  the  public  comment 
period  on  the  application  of  the  criteria.   The  public,  however,  has  always 
had  an  opportunity  to  comment  on  the  application  of  the  criteria. 

COMMENT  35-30:   State-adopted  unsuitability  criteria  should  be  given  ample 
time  and  opportunity  for  review  and  comment  by  industry. 

RESPONSE :   State  government  unsuitability  criteria  are  proposed  by  the 
state.   The  Department  of  the  Interior  follows  its  rulemaking  procedures, 
which  include  a  public  comment  period  before  a  criterion  is  formally  adopted 
by  the  Secretary  of  the  Interior. 


Comments  from  the  U.S.  Department  of  the  Interior,  Bureau  of  Indian  Affairs 

COMMENT  41-3:   We  do  suggest  that  alluvial  valley  floors  should  be  better 
defined. 

RESPONSE:   A  definition  of  "alluvial  valley  floor"  has  been  added  to  the 
Glossary. 

Comments  from  the  U.S.  Department  of  the  Interior,  Fish  and  Wildlife  Service 

COMMENT  45-lb:   If  the  proposed  action  is  to  meet  the  currently  stated 
objectives  of  promoting  efficient  and  environmentally  sound  patterns  of 
multiple  resource  use  in  western  States,  the  following  changes  are  suggested: 

1.  Emphasis  on  the  application  of  the  unsuitability  criteria  should  be 
reinitiated. 

2.  An  ongoing  and  systematic  approach  for  identifying  and  filling  data  gaps 
should  be  developed. 

3.  Data  base  development  and  application  of  the  criteria  should  be  closely 
coordinated  with  other  agencies. 
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RESPONSE:   BLM  recognizes  that  problems  have  arisen  in  the  past  in  correctly 
applying  the  unsuitability  criteria  at  appropriate  times  during  the  planning 
process.   Both  the  Review  of  the  Unsuitability  Criteria  in  Federal  Coal 
Leasing  (BLM  1985d)  and  the  Supplemental  Draft  Environmental  Impact  Statement 
appendixes  recognize  this  problem  and  attempt  to  better  define  the  sequence  of 
applying  the  program's  four  screens  during  land  use  planning.   In  1982,  the 
Office  of  Surface  Mining  (OSM)  Reclamation  and  Enforcement's  language 
addressing  the  application  of  the  unsuitability  criteria  was  changed  to 
reflect  a  policy  decision  by  the  Department  of  the  Interior  to  consider  only 
publicly  owned,  National  Register  listed  sites  as  defined  by  Section  522(e)(3) 
of  the  Surface  Mining  Control  and  Reclamation  Act  (SMCRA).   The  scope  of  BLM's 
unsuitability  criterion  7  was  later  revised  to  conform  to  OSM's  language. 
Reference  to  other  types  of  cultural  resources  covered  under  the  provisions  of 
the  National  Historic  Preservation  Act,  the  American  Indian  Religious  Freedom 
Act,  and  Sections  522(a)(3)(B)  and  522(b)  of  SMCRA  are  covered  under  the 
multiple  use  trade-off  screen  to  be  applied  during  land  use  planning.   This 
screen  would  address  all  cultural  resources  that  have  not  been  previously 
reviewed  as  part  of  the  unsuitability  screen. 

COMMENT  31-13:   The  issue  of  workload  considerations  brings  us  to  our  last 
major  concern  regarding  the  application  of  unsuitability  criteria,  and  that  is 
the  matter  of  data  adequacy.   The  determination  of  data  adequacy  and  the 
policy  on  how  to  proceed  with  leasing  decisionmaking  when  the  data  are 
inadequate  to  assess  suitability  were  two  of  the  largest  criticisms  of  the 
1982  program  raised  by  the  OTA  in  its  report,  Environmental  Protection  in  the 
Federal  Coal  Leasing  Program  (Hereinafter  1982  OTA  Report).   Unfortunately, 
neither  the  Unsuitability  Review  nor  the  DEIS  proposes  any  solutions  to  these 
serious  problems. 

RESPONSE :   In  summarizing  the  findings  and  conclusions  of  the  Unsuitability 
Review  (BLM  1985d) ,  BLM  noted  the  need  for  establishing  data  standards, 
guidelines,  procedures,  training,  workshops,  and  formal  agreements  among  the 
several  federal  agencies  involved  in  the  leasing  of  federal  coal.   Shortly 
after  publishing  the  Unsuitability  Review  in  March  1985,  BLM  issued  a  draft  of 
supplemental  program  guidance  (MS  1623.1)  for  the  coal  program  for  a  45-day 
public  comment  period.   The  land  use  planning  manual  section  for  coal  will  be 
issued  as  final  manual  guidance  after  the  Secretary  of  the  Interior  has 
decided  upon  the  issues  related  to  the  federal  coal  program  review.   Also  see 
response  to  Category  4,  Data  Adequacy,  in  the  Categorical  Analysis  of  Comments 
section  of  this  chapter. 

COMMENT  31-14:   According  to  the  DEIS,  the  "BLM  will  prepare,  in 
consultation  with  other  agencies,  data  adequacy  standards  and  guidelines." 
Id.   This  bald  assertion  simply  will  not  suffice  to  dispose  of  so  significant 
an  environmental  and  management  issue.   Not  only  does  this  language  suggest 
that  members  of  the  public  will  not  be  permitted  to  participate  in  developing 
the  "standards  and  guidelines,"  in  violation  of  the  public  participation 
guarantees  of  the  Federal  Land  Policy  and  Management  Act  (FLPMA) ,  it  also 
suggests  that,  contrary  to  the  OTA's  specific  recommendation,  the  Department 
does  not  intend  to  promulgate  regulations  governing  the  data  issue.   Cf.   OTA 
Report,  p.  x.  Nor  does  the  EIS  indicate  when  the  promised  standards  and 
guidelines  will  be  issued,  whether  they  will  address  "all  stages  of  the 
leasing  process,"  as  OTA  also  recommended,  id.,  or  whether  they  will  be 
applied  retroactively,  to  cure  the  severe  problems  detailed  by  OTA. 

RESPONSE:   See  response  to  Category  3,  Regulatory  Procedures  Versus 
Guidance,  in  the  Categorical  Analysis  of  Comments  section  of  Chapter  7. 
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By  postponing  any  consideration  of  reclaimability  until  the  later  permit 
application  stage  before  examining  the  reclaimability  issue,  the  SMA  may 
run  the  risk  of  leasing  an  area  without  sufficient  knowledge  of  the 
potential  for  successful  reclamation. 

RESPONSE:   See  response  to  Category  13,  Unsuitability  Criteria,  in  the 
Categorical  Analysis  of  Comments  section  of  Chapter  7. 

COMMENT  31-11:   The  second  unsuitability  issue  that  we  have  repeatedly 
raised  involves  the  applicability  of  the  unsuitability  criteria  to  existing 
leases.   At  best,  the  Department's  position  on  this  issue  has  been  ambiguous 
since  1982,  when  it  deleted  the  original  regulatory  provision  requiring 
application  of  the  criteria  to  these  leases.   Both  the  DEIS  and  the 
Unsuitability  Review  perpetuate  this  ambiguity.   Thus,  while  the  DEIS  states 
that  the  unsuitability  criteria  will  be  applied  to  existing  leases  under  the 
new  program,  DEIS  at  79,  no  regulatory  revisions  that  would  require  this 
result  have  been  proposed.   Moreover,  the  Unsuitability  Review  states  that 
only  those  unsuitability  criteria  listed  in  SMCRA  will  be  applied  to  existing 
leases,  as  a  result  of  the  decision  on  the  Texaco  case.   Unsuitability  Review 
at  9.  We  object  to  the  Department's  reliance  on  this  four-year-old, 
unpublished  and  legally  flawed  opinion  that  it  chose  not  to  appeal.   In  any 
event,  we  believe  that  the  Department  must  require  the  unsuitability  criteria 
to  be  applied  to  existing  leases.  We  also  believe  failure  to  consider  this 
issue  in  the  DEIS  violates  NEPA. 

RESPONSE:   The  draft  supplemental  EIS  on  page  79  states:   "The  Department  of 
Interior  applies  the  unsuitability  standards  of  SMCRA  to  existing  leases..." 
(emphasis  added).   This  is  to  say  that  those  mandatory  criteria  listed  in 
SMCRA  (Nos.  1,  2,  3,  6,  7,  and  19)  are  applied  to  leased  lands  at  the  time  of 
mine  permit  review.   The  Department  also  recognizes  that  it  must  apply  those 
criteria  based  on  other  laws  such  as  the  Endangered  Species  Act,  the  Eagle 
Protection  Act,  and  the  Migratory  Bird  Treaty  Act  (Nos.  9,  11,  12,  13,  and  14) 
during  mine  permit  review.   This  position  is  restated  in  the  Unsuitability 
Review  (BLM  1985d)  to  conform  to  the  ruling  in  the  Texaco  case.   The 
regulations  in  43  CFR  3461.4-2  state,  "The  unsuitability  criteria  shall  not  be 
applied  to  leased  lands."  Because  these  are  land  use  planning  regulations,  it 
does  not  mean  that  these  resource  conflicts  will  be  ignored.   The  regulations 
for  OSM  (30  CFR)  or  state  approval  of  the  mine  permit  require  that  these 
criteria  in  those  regulations  be  applied.   Therefore,  in  light  of  the 
existence  of  regulations  calling  for  applying  unsuitability  criteria  on  leased 
lands  in  the  Code  of  Federal  Regulations,  the  Department  saw  no  need  for  a 
rulemaking  proposal  in  the  draft  supplemental  EIS.   Because  this  issue  did  not 
need  to  be  considered  in  the  draft  supplemental  EIS,  the  claim  of  a  NEPA 
violation  is  moot.   Also  see  responses  to  Unsuitability  Review  comments  in 
Appendix  1. 

COMMENT  31-12:   The  third  concern  which  we  have  raised  in  the  past  to  no 
avail  in  the  newest  coal  program  is  the  elimination  of  sites  that  are  eligible 
for  inclusion  in  the  National  Register  of  Historic  Places  from  Criterion  7. 
See  pp.  27-28.   We  disagree.   Indeed,  we  believe  that  the  Department's  own 
case  studies  of  the  unsuitability  process  demonstrate  that  even  values  that 
are  specifically  identified  in  criteria  are  not  being  excluded  from  leasing. 
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The  Department  should  also  eliminate  the  practice  of  deferring  action  on 
criteria  and  exemptions  by  classifying  lands  as  "acceptable  pending  further 
study."  This  has  become  a  de  facto  exemption,  outside  of  the  regulations, 
which  allows  unsuitable  lands  to  proceed  through  activity  planning.   The  OTA 
Report  indicates  that  it  found  "numerous  instances  of  'acceptable  pending 
further  study*  determinations  relative  to  application  of  the  unsuitability 
criteria. ., in  the  five  leasing  regions."" 

RESPONSE:   Federal  coal  regulations  require  the  surface  manager  to  publish 
in  the  land  use  plan  a  statement  of  the  adequacy  and  reliability  of  the  data 
used  to  apply  the  20  criteria  (see  CFR  3461.3-l(b)  (1)).   The  Department  of 
the  Interior  has  proposed  a  rule  that  would  reinstate  the  public  comment, 
period  on  applying  the  unsuitability  criteria.   Such  a  comment  period  is  also 
open  to  discussions  of  the  use  of  exceptions  and  exemptions.   The  Department's 
policy  since  1979  has  been  that  lands  are  suitable  until  evidence  shows  that 
an  unsuitability  condition  exists. 

COMMENT  29-3c :   In  any  event,  guidance- -however  detailed- -cannot  effectively 
substitute  for  regulatory  requirements  and  standards  in  the  areas  we  have 
identified  in  these  comments.   The  demonstrated  problems  with  data  adequacy  in 
the  unsuitability  process  show  that  data  standards  are  integral  to  the 
protection  of  significant  natural  resources. 

RESPONSE:   The  use  of  manual  sections  and  detailed  handbooks  for  explaining 
the  procedures  and  standards  for  planning  is  a  more  efficient  method  for 
improving  the  process.   The  public  participation  requirements  of  the  planning 
and  coal  program  provide  opportunities  for  comment  on  the  standards  for 
decisionmaking  and  the  decisions  themselves.   The  Department  of  the  Interior 
believes  that  these  procedures  and  an  emphasis  on  training  and  workshops  will 
be  as  efficient  a  method  for  improving  the  process  as  would  issuing 
regulations.   Therefore,  the  Department  does  not  intend  to  establish  program 
guidance  through  amendments  to  the  Code  of  Federal  Regulations. 


Comments  from  the  Natural  Resources  Defense  Council 

COMMENT  31-10:   The  absence  of  a  criterion  for  reclaimability  has  been  a 
longstanding  failure  of  the  coal  program,  and  the  need  for  such  a  criterion 
has  become  much  more  acute  with  Departmental  consideration  of  leasing  large 
areas  of  land  in  the  Southwest,  where  many  questions  have  been  raised  about 
the  likelihood  of  successful  reclamation.   We  have  pointed  out  on  a  number  of 
occasions  that  the  exclusion  of  a  criterion  for  reclaimability  is  a  clear 
violation  of  the  Surface  Mining  Control  and  Reclamation  Act  (SMCRA).   See, 
e.g. ,  NRDC  v.  Burford,  supra.   The  Unsuitability  Review,  in  addition, 
identified  some  of  the  practical  advantages  of  adopting  a  reclaimability 
criterion: 

A  reclaimability  criterion  would  allow  industry  and  government  to  focus  on 
specific  reclamation  problems  early  in  the  planning  process  and,  if 
needed,  propose  studies  to  resolve  these  problems  before  a  specific  area 
is  leased. 
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the  planning  process.   Had  the  Department  of  the  Interior  not  adopted  these 
criteria,  the  provisions  of  the  Surface  Mining  Control  and  Reclamation  Act 
(SMCRA)  and  the  other  laws  that  underpin  the  20  criteria  would  still  prevail. 
The  listing  of  the  20  criteria  highlights  the  legal  responsibilities  of  the 
surface  manager.   Their  absence  from  a  list  would  not  excuse  the  surface 
manager  from  the  requirements  of  the  law.   To  say  that  the  multiple  resource 
trade-off  screen  is  a  cost-benefit  consideration  is  an  oversimplification  of 
the  process  the  surface  manager  must  go  through  to  reach  a  land  use  decision. 
The  multiple  resource  decisions  are  not  a  circumvention  of  the  unsuitability 
criteria;  they  are  another  step  in  the  planning  process  intended  to  identify 
lands  that  should  be  further  considered.   Chapter  2  of  the  supplemental  EIS 
has  been  expanded  to  further  describe  the  benefits  of  this  portion  of  the 
planning  process. 

COMMENT  29-3:   The  DEISS's  only  analysis  of  the  unsuitability  criteria  is 
contained  in  BLM's  Review,  a  separate  document.   That  report  was  prepared  on 
the  basis  of  a  series  of  6  case  studies  of  the  use  of  the  unsuitability 
criteria.   Unfortunately,  BLM  did  not  release  the  case  studies  to  the  public 
for  comment  and  analysis  and  NWF  was  forced  to  obtain  them  by  filing  a  Freedom 
of  Information  Act  request. 

RESPONSE:   See  response  to  comments  29-3a,  29-3b,  and  29-3c  below. 

COMMENT  2 9-3 a:   BLM  should  propose  amendments  to  the  unsuitability  criteria 
providing  data  adequacy  standards  for  application  of  the  criteria  and  specific 
requirements  for  applying  exemptions. 

The  problems  identified  in  the  case  studies  reveal  few  problems  which  were  not 
identified  by  the  OTA  Report.   They  demonstrate,  however,  that  the  problems 
which  OTA  identified  are  in  fact  widespread  and  "typical."  OTA  concluded  that 
specific  regulatory  data  adequacy  standards  were  essential  to  correct  these 
problems.  We  agree.   OTA  also  criticized  the  lack  of  documentation  required 
of  the  unsuitability  review  process  and,  in  particular,  the  use  of 
exemptions.  We  believe  that  the  regulatory  standards  must  also  address  this 
problem  and  specify  criteria  for  applying  exemptions. 

RESPONSE:   The  taskforce  that  prepared  the  Unsuitability  Review  noted  that 
the  difficulties  with  using  the  unsuitability  criteria  are  due  to  several 
factors,  including  the  field  staff's  lack  of  consistency  in  understanding  of 
the  coal  program  as  well  as  a  lack  of  data  standards.   Before  committing 
itself  to  solving  the  data  adequacy  problem  by  issuing  regulations,  BLM  will 
prepare  a  detailed  handbook  to  outline  procedures  and  standards  for  land  use 
planning.   Standards  for  data  in  the  handbook  will  be  prepared  at  the  national 
level  and  will  thus  be  general.   The  field  offices  will  be  directed  to  develop 
local  standards,  which  should  account  for  the  regional  differences  in  natural 
resources . 

COMMENT  29-3b:   The  Department  should  propose  specific  regulations  to  ensure 
that  the  "determinations"  called  for  are  documented  and  based  upon  adequate 
analysis.   In  particular,  the  Department  should  propose  regulations  which 
require  the  surface  management  agency  to  publish,  for  public  review  and 
comment,  an  analysis  supporting  its  proposed  determination  before  any 
exemption  is  allowed. 
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RESPONSES  TO  OTHER  UNSUITABILITY  REVIEW  COMMENTS 

The  following  Unsuitability  Review  comments  appeared  in  letters  that  mainly 
addressed  other  aspects  of  the  draft  supplemental  EIS.   Both  the  comments 
extracted  from  the  letters  and  the  responses  are  reproduced  here  to  allow  all 
Unsuitability  Review  comments  and  responses  to  be  consolidated  in  this 
appendix.   These  comments  retain  their  numbers  assigned  as  comments  to  the 
draft  supplemental  EIS.   The  letters  in  which  these  comments  appear  are 
reproduced  in  Chapter  7. 


Comments  from  the  National  Wildlife  Federation 

COMMENT  29-1:   The  Review  and  the  DEISS  fail  to  propose  the  addition  of  five 
critically  needed  unsuitability  criteria.   The  following  discussion  examines 
the  need  for  new  unsuitability  criteria  for  reclaimability,  wetlands,  Class  I 
air  quality,  sole-source  drinking  water  supplies  and  previously  leased  lands. 

RESPONSE:   Proposals  to  add  unsuitability  criteria  are  addressed  in  the 
response  to  Category  13,  Unsuitability  Criteria,  in  the  Categorical  Analysis 
of  Comments  section  Chapter  7.   Specific  responses  are  set  out  in  Appendix  1 
in  Unsuitability  Review  comments  12-7  (reclaimability),  11-2  (wetlands),  11-1 
(Class  I  air  quality),  11-3  (sole  source  water  supplies),  and  21-11  (leased 
lands) . 

COMMENT  29-2:   In  addition  to  the  need  for  the  five  new  criteria,  several  of 
the  existing  criteria  fail  to  protect  significant  natural  resources  due  to 
their  overly  restricted  scope.   The  DEISS  fails  to  propose  amendments  to  the 
existing  criteria  to  adequately  protect  cultural  and  historic  sites,  natural 
areas  and  sensitive  plants. 

RESPONSE:   See  response  to  comment  29-1  above. 

COMMENT  29-2a:   The  Review  proposes  to  resolve  most  of  the  problems  with  the 
inadequate  coverage  of  the  existing  unsuitability  criteria  through  the 
multiple  resource  trade-off  screen.   Fragile,  unreclaimable  soils,  wetlands, 
Class  I  PSD  areas,  sole-source  water  supplies,  eligible  cultural  and  historic 
sites,  riparian  areas,  Native  American  sacred  sites,  buffer  zones  for  wild  and 
scenic  rivers,  and  other  resources  would  rely  on  this  land-use  planning  screen 
for  protection  from  destruction. 

The  multiple  resource  trade-off  screen  would  provide  for  the  protection  of 
such  significant  areas,  however,  only  if  they  pass  a  "cost-benefit"  test. 
Notably,  these  resources  would  have  to  be  "clearly  superior"  to  the  coal 
resources  in  order  to  survive  the  screening  process.   Further,  the  MRT-0 
screen  would  not  require  that  proposed  mitigation  measures  be  determined  to  be 
feasible. 

RESPONSE :   For  land  administered  by  BLM,  whether  coal  is  found  in  the 
resource  area  or  not,  the  land  use  planning  process  is  conducted  in  a  manner 
such  that  the  manager  must  weigh  the  values  of  resources,  especially  where  the 
resources  are  competing.   The  unsuitability  criteria  make  up  a  unique  facet  of 
land  use  planning  in  the  federal  coal  regions.   They  were  made  a  part  of  the 
coal  program  in  1979  so  that  lands  with  some  obvious  environmental  conflicts 
with  surface  mining  would  be  eliminated  from  further  consideration  early  in 
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CHARTER 

FEDERAL-STATE  COAL  ADVISORY  BOARD 

Bureau  of  Land  Management 
United  States  Department  of  the  Interior 

1.  Official  Designation:   Federal-State  Coal  Advisory  Board. 

2.  Objectives  and  Scope:   The  board  and  its  subcommittees  advise  the 
Secretary  of  the  Interior  and  Director,  Bureau  of  Land  Management,  regarding 
the  Federal  coal  management  program  in  accordance  with  the  provisions  of  the 
charter  and  Title  43  of  the  Code  of  Federal  Regulations  Part  3400  (43  CFR 
Part  3400).   The  board  will  have  a  national  focus  and  play  a  key  role  in 
developing  and  reviewing  the  Department's  long-range  coal  planning  schedule 
and  the  various  coal  leasing  policies  of  the  Department.   The  board's 
subcommittees  (regional  coal  teams)  will  serve  as  the  Secretary's  major 
tools  for  balancing  regional  and  national  interests  as  a  way  of  assuring 
that  both  Federal  and  State  concerns  are  given  proper  consideration. 

3.  Period  of  Time  Necessary  for  the  Board's  Activities:   Since  the  board's 
functions  are  related  to  policies  established  by  regulation  for 
Federal-State  cooperation  in  the  management  of  Federal  coal  resources,  the 
need  for  the  board  and  its  regional  coal  teams  (RCTs)  is  expected  to 
continue  into  the  foreseeable  future.   However,  continuation  of  the  board 
and  its  responsibilities  for  Federal  coal  management  advice  will  be  subject 
to  review  and  biennial  renewal  as  required  by  Section  14  of  the  Federal 
Advisory  Committee  Act. 

4.  Official  to  Whom  the  Board  Reports:   Secretary  of  the  Interior  through 
the  Director,  Bureau  of  Land  Management.   The  Secretary  shall  accept  the 
recommendations  of  the  RCTs  except  in  the  case  of  an  overriding  national 
interest  or  in  the  case  that  he  accepts  the  advice  of  the  Governor(s) 
pursuant  to  43  CFR  3420.4-3(c).   In  cases  where  an  RCT's  advice  is  not 
accepted,  a  written  explanation  of  the  reasons  will  be  provided  to  the  RCT 
and  to  the  public. 

5.  Board  Officers:   The  Director,-  Bureau  of  Land  Management,  or  his/her 
designated  representative  will  chair  the  board. 

6.  Administrative  Support:  Administrative  support  for  activities  of  the 
board  will  be  provided  by  the  Director,  Bureau  of  Land  Management,  or 
his/her  designee. 

7.  Duties  of  the  Board  and  the  RCTs: 

a.  The  board  will  have  a  national  focus.   It  will  review  and  make 
recommendations,  on  an  annual  basis,  on  the  Department's  proposed  long-range 
coal  planning  schedule  and  the  steps  and  resources  needed  to  achieve  such  a 
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schedule.   It  will  also  assist  in  developing  appraisal  methodologies.   The 
board,  in  its  review  of  the  proposed  long-range  schedule,  will  consider  the 
advice  provided  by  the  RCTs  on  regional  schedules  and  possible 
environmental,  social,  and  economic  consequences. 

b.   The  RCTs  shall  guide  all  phases  of  the  coal  activity  planning 
process  for  regional  competitive  coal  leasing  in  accordance  with  43  CFR 
3400,  and  shall  serve  as  the  Secretary's  major  tools  for  Federal-State 
regional  conflict  resolution  so  that  both  Federal  and  State  concerns  are 
given  proper  consideration.   Specifically,  each  RCT  shall: 

(1)  Transmit  to  the  Secretary,  through  the  Director,  alternative 
leasing  levels  and  a  proposed  action  leasing  level  (all  in  ranges  of  tons  of 
recoverable  coal  to  be  offered  for  lease); 

(2)  Guide  tract  delineation  and  preparation  of  site-specific 
analyses  of  delineated  tracts; 

(3)  Rank  delineated  tracts,  select  tracts  that  meet  the  leasing 
level  established  by  the  Secretary,  and  identify  the  proposed  action  and  all 
alternative  tract  combinations  to  be  analyzed  in  the  regional  lease  sale 
environmental  impact  statement  (EIS); 

(4)  Guide  the  preparation  of  the  regional  lease  sale  EIS; 

(5)  Utilize  market  assessments  prepared  by  the  Bureau  and  requested 
by  the  RCT  and  recommend  a  regional  coal  lease  sale  schedule  to  the 
Secretary,  through  the  Director,  including  tracts  to  be  offered  and  timing 
of  the  sale(s) ; 

(6)  Conduct  a  post-sale  reassessment  of  the  need  for  additional 
sales  in  the  event  of  a  phased  sale; 

(7)  Recommend  a  lease  sale  schedule  for.  reoffering  tracts  that  were 
not  sold  in  earlier  lease  sales; 

(8)  Solicit,  to  the  maximum  extent  possible,  the  views  of  the 
public  at  each  decision  point; 

(9)  Consider,  as  a  group  with  a  regional  perspective,  comprehensive 
land  use  plans  to  be  used  for  regional  coal  activity  planning  to  determine 
data  strengths  and  weaknesses  and  to  identify  additional  data  requirements 
and  unresolved  issues  to  be  addressed  during  activity  planning; 

(10)  Advise  the  Secretary,  through  the  Director,  of  tracts  lacking 
adequate  information  or  analyses  to  support  sound  decisionmaking; 
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(11)  Serve  as  the  forum  for  Department-State  consultation  and 
cooperation  in  all  other  major  Department  coal  management  program  decisions 
in  the  region,  including  preference  right  lease  applications,  public-body 
and  small  business  set-aside  leasing,  emergency  leasing,  lease  transfers  and 
readjustments,  and  exchanges; 

(12)  Provide,  on  an  annual  basis,  advice  to  the  board  on  regional 
sale  schedules  and  possible  environmental,  social,  and  economic  consequences 
and  serve  as  the  Secretary's  major  tool  for  Federal-State  regional  conflict 
resolution  so  that  both  Federal  and  State  concerns  are  given  the  proper 
consideration;  and 

(13)  Take  all  necessary  steps,  including  publication  of  newsletters, 
conducting  information  meetings,  etc.,  needed  to  inform  the  public  of 
decisions  and  issues  before  the  RCT  and  solicit  the  views  of  the  public  at 
each  key  decision  point.   The  RCT  chairperson  shall  be  responsible  for 
ensuring  that  all  documents  prepared  during  activity  planning  or  the 
relevant  documents  developed  or  prepared  during  land  use  planning  are 
readily  available  to  the  public. 

8.  Board  Composition:   The  board's  membership  will  comprise  the  Bureau 
Director  (or  a  designated  alternate)  who  serves  as  board  chairperson;  a 
Bureau  official  and  the  Governor  (or  their  designees)  from  each  of  the 
following  States:   Alabama,  Colorado,  Montana,  New  Mexico,  North  Dakota, 
Oklahoma,  Utah,  and  Wyoming;  and  the  chairperson  of  each  RCT. 

9.  Subcommittees  of  the  Board:   Unless  changed  in  accordance  with  43  CFR 
3400.5,  the  board  will  have  as  its  subcommittees  one  RCT  for  each  of  the 
following  regions:   Green  River-Hams  Fork;  Uinta-Southwestern  Utah;  Powder 
River;  Fort  Union;  San  Juan  River;  and  Southern  Appalachian  (Alabama 
Subregion). 

a.   Membership ■   Membership  of  the  RCTs  will  be  as  follows: 

(1)  Voting  Members.   To  provide  a  membership  that  is  balanced  in 
terms  of  points  of  view  represented  and  functions  to  be  performed,  each  RCT 
will  comprise  three  (for  a  one-State  region)  or  five  (for  a  two-State 
region)  board  members,  who  shall  be  voting  members  of  the  RCT,  as  follows: 

(a)  An  RCT  chairperson,  designated  by  the  Director,  who  will 
be  the  Bureau  State  Director  with  the  greatest  direct  concern  in  the  region 
("lead  State").   The  chairperson  will  designate  an  alternate  to  serve  in  his 
or  her  absence,  provided  that  the  alternate  is  not  an  existing  member  of  the 
RCT.   The  chairperson  shall  vote  only  in  case  of  a  tie; 

(b)  One  or  two  Bureau  officials,  or  their  designated 
representatives,  from  the  State(s)  in  the  region..  Each  Bureau  official 
shall  be  the  State  Director  —  unless  the  State  Director  from  the  lead  State 
is  already  the  RCT  chairperson,  in  which  case  an  additional  representative 
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shall  be  appointed  as  a  voting  member  from  that  State.   If  the  region  is  a 
multi-State  region  under  the  jurisdiction  of  one  Bureau  State  Office,  the 
State  Director  shall  also  designate  a  representative  for  the  other  State  in 
the  region;  and 

(c)  One  or  two  Governors,  or  their  designated  representatives, 
of  the  State(s)  in  the  region. 

(2)  Non-Voting  Members.   Each  RCT  will  also  have  a  non-voting 
member  who  will  be  a  Washington  official  responsible  for  articulating  for 
the  Secretary  the  national  interest  perspective  for  Federal  coal  leasing. 
In  accordance  with  43  CFR  3400,  the  RCT  chairpersons  may  request  assistance 
from  appropriate  representatives  of  affected  Federal,  State,  and  local 
agencies  or  governments. 

(3)  .Alternates.   The  RCT  members  should,  at  the  time  of  their 
appointment,  designate  in  writing  to  the  board  and  RCT  chairpersons  their 
alternates,  who  may  represent  the  members  at  board  and  RCT  meetings. 

(4)  Changes  in  Membership.   The  RCT  members  may  be  changed,  provided 
that  the  State  or  Bureau  official  responsible  for  each  RCT  member  assures 
that  a  substitute  or  replacement  is  always  available  to  conduct  the  business 
of  each  RCT. 

b.  Working  Groups.   To  ensure  that  a  broad  array  of  interests  is 
represented  in  RCT  deliberations,  the  RCTs  are  encouraged  to  use  regional 
working  groups  that  will  include  representatives  of  the  various  interests 
within  the  community. 

c.  Staff  Support.   Use  of  State  staff  support,  on  a  sale-by-sale  basis, 
is  encouraged.   Such  assistance  may  be  solicited  from  those  agencies  or 
governments  with  special  expertise  in  issues  being  considered  by  a  team  or 
with  direct  responsibilities  in  areas  that  may  be  affected  by  the  Federal 
coal  management  program. 

10.  Meetings :   The  board  shall  meet  subject  to  the  call  of  the  chairperson 
or,  with  the  approval  of  the  chairperson,  at  the  request  of  a  majority  of 
its  members,  but  in  no  case  less  than  once  annually.   Each  RCT  will  meet  at 
least  once  annually,  but  normally  more  frequently  based  on  continuing 
program  functions  and/or  special  needs. 

Meetings  of  the  board  will  be  called  to  acquire  a  national  perspective  for 
leasing  Federal  coal  and  to  carry  out  the  duties  specified  in 
paragraph  7a  of  this  charter.   Individual  meetings  of  an  RCT  will  be  held  to 
conduct  the  business  specified  in  paragraph  7b  of  this  charter.   RCT 
chairpersons  or  their  designees  will  call  and  attend  all  meetings  of  their 
respective  RCTs. 

All  meetings  of  the  board  and  the  RCTs  will  be  open  to  the  general  public 
and  news  media.   Any  organization,  association,  or  individual  may 
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attend,  file  a  statement  with,  or  appear  before  the  board  or  an  RCT 
regarding  topics  on  a  meeting  agenda.   All  agendas  will  be  formally  approved 
in  advance  of  board  meetings  by  the  board  chairperson  or  his/her  designee 
and  in  advance  of  RCT  meetings  by  the  RCT  chairperson  or  his/her  designee. 
To  facilitate  the  orderly  conduct  of  business,  the  board  chairperson  or 
his/her  designee  and  the  RCT  chairperson  or  his/her  designee  may  require 
prior  notification  by  those  desiring  to  be  heard  and  set  per-person 
presentation  time  limits. 

Notice  of  each  meeting  of  the  board  and  each  RCT  normally  will  be  published 
in  the  Federal  Register  and  distributed  to  the  news  media  30  days  in 
advance,  will  set  forth  clearly  and  precisely  the  issue(s)  for  which  the 
meeting  has  been  called  and  advice  is  being  sought,  and  will  identify  the 
time  for  the  public  to  be  heard  on  the  issues  identified  in  the  notice. 
Fifteen  days  advance  notice  of  a  meeting  may  be  provided  in  emergency 
situations  with  reasons  for  the  emergency  exception  explained  in  such  notice. 

11.  Board  Records  and  Proceedings:   Subject  to  the  Freedom  of  Information 
Act,  detailed  minutes  of  each  meeting  of  the  board  and  of  each  RCT  including 
recommendations  made  and  copies  of  all  studies  and  reports  received,  issued, 
or  approved  in  conjunction  with  activities  of  the  board  or  the  RCTs  will  be 
maintained  and  made  available  for  public  inspection  and  copying  during 
regular  business  hours  at  the  following  office: 

Division  of  Solid  Mineral  Leasing  (650) 
Bureau  of  Land  Management 
Department  of  the  Interior 
18th  and  C  Streets,  N.W. 
Washington,  D.C.   20240. 

In  addition,  the  same  information  for  each  RCT  meeting  will  be  maintained  in 
the  Bureau  State  Offices  for  the  States  included  in  the  respective  regions. 

12.  Estimated  Operating  Costs:   Activities  of  the  board  will  require  an 
estimated  $50,000  annually  (which  includes  5  work  months  of  Federal  employee 
support,  travel  and  per  diem,  and  other  expenses)  for  each  board  meeting; 
and  an  estimated  $150,000  (which  includes  3  person— ears  of  Federal  support) 
for  each  RCT. 

13.  Reimbursement  for  Member  Travel:   Travel  expenses  for  board  and  RCT 
voting  members  shall  be  paid  by  the  Bureau.   Travel  expenses,  including  per 
diem  (as  authorized  by  Section  5703  of  Title  5,  U.S.C.,  for  persons  serving 
intermittently  in  the  Government  Service),  may  be  authorized  by  the  board 
chairperson  or  an  RCT  chairperson  for  representatives  of  local  governments 
and  agencies  providing  assistance  to  the  board  and/or  RCTs,  based  on  the 
need  for  such  participation  and  an  inability  to  meet  associated  costs 
independently . 
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14.  Termination  Date:   The  board  will  terminate  two  years  from  the  date  this 
charter  is  filed  unless,  prior  to  that  date,  it  is  renewed  by  the  Secretary 
of  the  Interior  in  accordance  with  the  provisions  of  the  Federal  Advisory 
Committee  Act. 

1 5 .  Authority : 

a.  The  Federal  Land  Policy  and  Management  Act  of  1976  (43  (U.S.C.  1701 
et  seq.),  as  amended. 

b.  The  Mineral  Leasing  Act  of  February  25,  1920  (30  U.S.C.  181  et  seq.), 
as  amended. 

c.  The  Mineral  Leasing  Act  for  Acquired  Lands  (30  U.S.C.  351-359  et 
seq.)  as  amended. 

d.  Creation  of  the  Feder.al-State  Coal  Advisory  Board  and  its 
subcommittees  is  also  in  furtherance  of  the  Secretary  of  the  Interior's 
statutory  responsibilities  for  administration  of  the  lands  and  resources 
managed  by  the  Bureau  of  Land  Management. 

e.  Operation  and  administration  of  the  board  and  its  subcommittees  will 
be  in  accord  with  the  Federal  Advisory  Committee  Act  of  1972  (5  U.S.C. 
Appendix  1)  and  Department  of  the  Interior  and  Bureau  of  Land  Management 
guidance  and  regulations,  including  regulations  for  the  Bureau's  advisory 
committees  (43  CFR  1784). 


William  Claxk  OCT  2  1984 


Secretary  of  the  Interior  Date  Signed 


Date  Charter  Filed 
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Section  7  of  the  Endangered  Species  Act  of  1973  requires  that  any  federal 
agency  planning  any  action  that  might  affect  endangered  species  must  consult 
with  the  Fish  and  Wildlife  Service  (FWS)  concerning  the  names  of  threatened  or 
endangered  species  within  the  affected  areas.   This  appendix  presents  the 
responses  of  FWS  Regions  2,   4,  and  6  (covering  the  six  federal  coal  production 
regions)  to  BLM's  request  for  the  required  Section  7  listing  of  threatened  and 
endangered  species.   Table  A-5-1  combines  the  FWS  responses,  listing  species 
by  coal  region. 
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UNITED  STATES 

DEPARTMENT  CF  THE  INTERIOR 

FISH  AND  WILDLIFE  SEHVICE 

WOT   WTICE   00X   1306 
kL&XU&OJl.   KCW  KOI  CO  97103 

NOV  IS  1984 


IN  WPLT  MTER  TOi 


SE 


NOV  211554 

£|S  OFFICE 


Memorandum 
TO: 

FROM: 


Chief,   Division  of  EIS   Services,   Denver  Service  Center, 
Bureau  of  Land  Management,  Denver,   Colorado 

,..,  Assistant 
Regional   Director,   Region   2        (AFF) 


SUBJECT:      Updated  List    of  Threatened   and   Endangered   Species    for   the 

1985  Federal  Coal  Management  Program  EIS   Supplement   for  the 
San  Juan  Region 

This  responds    to  your  September  21,   1984,  request   for  an  updated   species 
list    for   the   subject   project.      As   discussed,   it   was   mutually   agreed 
to  have    this   information  to  you   prior  to   November  22,   1984.      The   following 
listed,    proposed,  and  Candidate  Category  1  species  may  be  affected  by 
coal  management  activities. 


Listed  Species 
Black-footed  ferret 


Status 


Endangered 


Bald  eagle  Endangered 

Knowlton  cactus  Endangered 

Mesa  Verde  cactus         Endangered 
Colorado  squawfish        Endangered 
Proposed  Species 
Mancos  milk  vetch  (Astragalus  humillimus) 


State , County 

NM,  McKinley,  Rio  Arriba, 
Sandoval,  San  Juan 

NM,  Catron,  Rio  Arriba 

NM,  Rio  Arriba,  San  Juan 

NM,  San  Juan 

NM,  San  Juan 

NM,  San  Juan 

Wt   Catron,  McKinley 


Rhizone  f leabane  (Erigeron  rhizomatus) 

Candidate  Category  1  -  These  candidate  species  have  no  legal 
protection  under  the  Endangered  Species  Act,  but  are  species  for 
which  the  Service  has  substantial  information  to  support  their 
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listing  as  endangered  or  threatened.   The  development  and  publi- 
cation of  proposed  rules  for  such  species  is  anticipated.   They 
are  included  in  this  document  for  planning  purposes  only. 

Pecos  sunflower  (Hellanthus  paradoxus)        NM,  Cibola 

If  *e  may  be  of  further  assistance,  please  call  FTS  474-3972. 

cc:   Field  Supervisor,  Ecological  Services,  Albuquerque,  NM 

Field  Supervisor,  Endangered  Species,  Salt  Lake  City,  UT 
Regional  Director,  Region  6  (SE) 
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OCT  18  1084 

iis  office       memorandum 


UNITED  STATES  GOVERNMENT 


Field  Supervisor,  FWS,  SE,  Jackson,  Mississippi 


subject:  Updated  List  of  Threatened,  Endangered,  or  Proposed  Species  for  the  1985 
Federal  Coal  Management  Program  Supplement 

TO:  Chief,  Division  of  Environmental  Impact  Statement  Services,  BLM,  Denver, 
Colorado 


The  list  for  the  Alabama  Sub-region,  Southern  Apalachian  Coal  Region 
should  be  undated  as  follows: 


Birds 


Mammal s 


Invertebrates 


1.  delete  Kirkland's  warbler 

2.  peregrine  falcon  should  be  American  peregrine 
falcon  (E) 

3.  add  Arctic  peregrine  falcon  (T) 

i.  delete  Eastern  cougar 
2.  add  Florida  panther  (E) 

1.  delete  entire  list,  the  freshwater  mussels  on  this 
list  that  occur  in  Alabama  are  found  in  north- 
central  or  northeast  Alabama  not  in  the  coal 
producing  region. 

Several  candidate  species  occur  in  the  Alabama  sub-region.  These  species 
are  undergoing  status  reviews  and  could  be  proposed  in  the  future.  These 
species  are: 

flattened  musk  turtle 
Marshall 's  mussel 
Curtis  mussel 
Judge  Tait's  mussel 
stirrup  shell  mussel 
penitent  mussel 

If  you  need  any  additional  information,  please  let  me  know. 
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OCT  1  9  1384 

MEMORANDUM 

To:      Chief,  Division  of  EIS  Services,  Denver  Service  Center 
Bureau  of  Land  Management,  Denver,  Colorado 

From:   '^Regional  Director,  Region  6. 

U.S.  Fish  and  Wildlife  Service,  Denver,  Colorado 

Subject:  Updated  List  of  Threatened,  Endangered,  or  Proposed  Species  for  the 
1985  Federal  Coal  Management  Program  EIS  Supplement 

This  responds  to  your  September  21,  1984,  request  for  an  updated  species  list 
for  the  subject  program.  From  the  very  general  map  provided,  we  believe  that 
the  following  species  could  be  found  in  the  coal  regions  or  be  affectea  by 
actions  in  the  coal  regions  and  therefore  should  be  added  to  your  1979  list. 

Fort  Union  Region 
North  Dakota 

Interior  least  tern  (Sterna  antillarum  athalassos)  (P) 
Green  River-Hams  Fork  Region 

Colorado  squawfish  (Ptychocheilus  lucius)  (E) 
Humpback  chub  (Gila  cypha )  (E) 
North  Park  phacelia  (Phacelia  formosula)  (E) 
Wyoming  toad  (Bufo  hemiophrys  BaxterTT"(E) 

Uinta-Southwestern  Utah  Region 

Bonytail  chub  (Gila  elegans)  (E) 

Dwarf  bear  poppy  (phaceMa  araillacea)  (£) 

Purple-spined  hedgehog  cactus  (Ecninocereus  ennelmannii  var.  purpureus)  (E) 

Spineless  hedgehog  cactus  (Echinocereus  tnglochidmus"  var.  inermis)  (E) 

Uinta  Basin  hookless  cactus  (Sclerocactus  niaucusl  (T)~ 

Wright  fishhook  cactus  (Sclerocactus  wnghViao)  (E) 

Slier  pincushion  cactus  ITedTocdctus  "sTieri )  (E) 

Heliotrope  milk-vetch  (Astragalus  lintnocharis  var.  montil)  (P) 

Welsh's  milkweed  (Asclepias  wel  shiTTTH 

Clay-loving  wild-buckwheat  (Eriogonum  pel inophilum)  (E) 
Maguire  daisy  (Erineron  magmrei  ^^r.   rnaqmrei  FTP) 
Last  Chance  townsendia  ( lownsendia  aprica)  (p) 
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San  Juan  River  Region 
'Colorado 

Knowlton's  hedgehog  cactus   (Pedlocactus  knowltonll )   (E) 
Mesa-verde  cactus   (Sclerocactus  mesae-verdae)    (T) 
Mancos  milk-vetch   (Astragalus  humillimus)    (P) 

We  have  only  two  deletions  at  this  time  Including  the  gray  wolf  and  the  Tule 
white-fronted  goose  from  the  Fort   Union  coal    region.     The  latter  species   is 
not  a  federally  listed  endangered  or  threatened  species.     The  bald  eagle  and 
American  peregrine  falcon  are  listed  1n  your  1979  table  as  only  migratory 
species  in  the  Green  R1ver-Hams  Fork  and  the  iHnta-Southwestern  Utah  Coal 
Region.     We  believe  that  these  two  species  also  nest  in  these  two  regions  so 
would  also  be  either  summer  or  permanent  residents. 

The  above  listing  includes  the  letters  "Pu  for  proposed  species,  "E"  for 
endangered  species,  and  "TM  for  threatened  species.     We  hope  this  will   help 
you  with  your  update  of  the  Federal   Coal   Management  Program  EIS. 


hi  Robsrt  H. 


*•"»'.-*  "tl/J'fi 
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TABLE  A-3-1 
FEDERALLY  PROTECTED  SPECIES 


Ret ion 


Fl»h 


Reptile! 
end  Amphlbianj 


Birda 


Mammal 8 


Plant! 


Fort  Union 


Whooping  crane  (E) 

(2) 
Bald  eagle  (E)(2) 
American  peregrine 

falcon  (E) 


Black-footed  ferret 

(E)(1) 
Northern  kit  fox*  (E) 


Powder  River 


Whooping  crane  (E)(2) 
Bald  eagle  (E)(1) 

American  peregrine 
falcon  (E)(1) 


Black-footed  ferret 
(E)(1) 


Creen  River- 
Hams  Fork 


Kendall  Warm  Spring! 

dace  (E)(1) 
Colorado  squawfiih 

(E)(1) 
Humpback  chub  (E)(1) 


Wyoming  toad 
(E)(1) 


Whooping  crane  (E)(2) 

(2) 
Bald  eagle  (E)(1) 
American  peregrine 

falcon  (E)(1) 


Black-footed  ferret 
(E)(1) 


North  perk  phacelie 
(E)(1) 


Uinte- 

Southweitern 

Utah 


Woundfin(EXl) 
Humpback  chub  (E)(1) 
Colorado  aquawfiih 

(B)(1) 
Bonytail  chub  (E)(1) 


Whooping  crane(B)(2> 
Bald  eagle  (E)(1) 
American  peregrine 
falcon  (E)(1) 


Utah  prairie  dog  (B) 

(1) 
Black-footed  ferret 

(E)(1) 


Rydberg  mill  vetch 

(TX1) 
Phacelia  arglllacea 

(B)(1) 
Dwarf  bear  poppy   (E) 

(1) 
Purple-aplned 

hedgehog  cactui    (E) 
(1) 
Spineleaa  hedgehog 

cactui   (E)(1) 
Wright  flahhook 

cactui   (E)(1) 
Slier  plncuihion 

cactua   (8X1) 
Clay-loving  wild- 
buckwheat   (E)(1) 
Uinta  Baaln  hookleia 

cactui   (TX1) 


San  Juan  River 


Apache  trout  (TX1) 
Colorado  squawfiih 
(B)(1) 


Whooping  crane  (E)(2) 
Bald  eagle  (E)  (1/2) 
American  peregrine 

falcon  (E>  (2) 
Black-footed  ferret 

(E)(1) 


Cray  wolf  (EX1) 


Knowlton's  hedgehog 
cactui  (E)(1) 


Alabama  Sub- 
region 


Watercren  darter 
(EX1) 


Bachman'i  warbler  (E)   Gray  bat  (EX1) 


(2) 

Red-cockaded  wood- 
pecker (E)(1) 

Bald  eagle  (E)  (1/2) 

American  peregrine 
falcon  (E)  (2) 

Arctic  peregrine  falcon 
(TX2) 


Indiana  bat  (EX1) 
Florida  panther  (E) 
(1) 


•Probably  not  a  resident  of  study  area, 
(E)   Endangered 
(T)  Threatened 

(1)  Permanent  reildent 

(2)  Migratory  species 


but  one  wai  trapped  in  Slope  County  in  1970. 
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SOCIOECONOMIC  METHODOLOGIES 

This  section  describes  the  data  sources  and  methods  used  to  analyze  the 
socioeconomic  impacts  of  more  coal  production.   It  is  divided  into  the 
following  subjects: 

affected  environment, 
general  impacts, 
coal  production, 
employment  and  population, 
royalties  and  severance  taxes,  and 
comparison  with  1979  projections. 


AREAS  OF  INFLUENCE 

No  further  coal  development  is  expected  in  large  portions  of  some  coal  regions 
during  the  period  considered  in  this  analysis  (1983-2000).  To  make  the 
socioeconomic  analysis  more  meaningful,  an  area  of  influence  is  defined  in 
each  coal  region,  including  only  those  counties  in  which  coal  development  or 
related  socioeconomic  impacts  are  expected  to  occur.   The  following  counties 
are  included  in  the  areas  of  influence: 


Fort  Union  Coal  Region 
Montana 
Carter 
Custer 
Dawson 
McCone 
Prairie 
Richland 
Wibaux 


North  Dakota 

Burleigh 

Dunn 

Golden  Valley 

McLean 

Mercer 

Morton 

Stark 


Powder  River  Coal  Region 
Montana 
Big  Horn 
Musselshell 
Powder  River 
Rosebud 


Wyoming 

Campbell 

Converse 

Crook 

Goshen 

Johnson 

Natrona 

Niobrara 

Platte 

Sheridan 

Weston 


Green  River-Hams  Fork  Coal  Region 
Colorado 
Jackson 
Moffat 
Rio  Blanco 
Routt 


Wyoming 

Carbon 

Lincoln 

Sweetwater 

Uinta 
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Uinta-Southwestern  Utah  Coal  Region 
Colorado 
Delta 
Gunnison 
Mesa 
Pitkin 


San  Juan  River  Coal  Region 
New  Mexico 
Catron  San  Juan 

Cibola  Socorro 

McKinley  Valencia 

Sandoval 


Arizona 
Apache 


Utah 

Carbon 

Emery 

Garfield 

Kane 

Sanpete 

Sevier 


Southern  Appalachian  Coal  Region,  Alabama  Subregion 
Alabama 
Fayette  Tuscaloosa 

Jefferson  Walker 


SOURCES 

Areas  of  influence  definitions 


Bolander,  Ronald.   1984.   BLM  Utah  State  Office.   Uinta-Southwestern 
Utah  Coal  Region. 

Brabson,  Donald.   1984.   BLM  Wyoming  State  Office.   Powder  River  Coal 
Region. 

Frey,  William.   1984.   BLM  Montana  State  Office.   Fort  Union  Coal 
Region,  Powder  River  Coal  Region. 

Jentgen,  Russell.   1984.   BLM  New  Mexico  State  Office.   San  Juan 
River  Coal  Region. 

Smith,  Kenneth.   1984.   BLM  Colorado  State  Office.   Green  River-Hams 
Fork  Coal  Region,  Uinta-Southwestern  Utah  Coal  Region. 

Population,  earnings,  personal  income:   U.S.  Department  of  Commerce,  Bureau 
of  Economic  Analysis  1984b. 

Employment:   U.S.  Department  of  Commerce,  Bureau  of  Economic  Analysis  1984a. 

Area:   Newspaper  Enterprises  Association,  Inc.  1983. 

Other  data:   BLM  1982a;  BLM  1983b;  BLM  1983c;  BLM  1983 i;  BLM  1984c;  BLM  1984d 
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GENERAL  IMPACTS 

Regardless  of  the  location  or  amount  of  additional  coal  development,  the  same 
elements  of  the  socioeconomic  environment  would  be  affected.   The  typical 
impacts  to  these  elements  are  described  in  the  General  Impacts  section.  The 
size  and  significance  of  impacts  would  vary  with  the  size  of  coal  development 
in  each  location,  the  size  and  infrastructure  of  affected  communities,  and 
other  concurrent  developments  in  that  location.   These  variations  can  be 
addressed  only  with  the  use  of  the  site-specific  data  included  in  the  separate 
EISs  for  each  of  the  coal  regions. 

Sources  of  information  used  in  the  General  Impacts  section: 

Briscoe,  Maphis,  Murray,  and  Lamont,  Inc.  1978 

Chalmers  and  Anderson  1977 

Gilmore  and  others  1976 

Halstead  and  others  n.d. 

Halstead  and  Leistritz  1983 

Leistritz  and  Maki  1981 

BLM  1983m. 


COAL  PRODUCTION 

Estimates  of  coal-related  employment  and  population  are  made  in  two  steps  to 
allow  for  the  portion  of  new  coal  mine  employment  that  would  be  filled  from 
local  labor  forces.   The  first  step  is  to  estimate  1983  (the  latest  year  for 
which  coal  figures  exist)  employment  and  population.   These  estimates  are 
needed  because  no  statistics  provide  total  primary  and  secondary  coal-related 
employment  and  population.   The  second  step  is  to  estimate  increases  in 
employment  and  population  between  1983  and  each  analysis  year.   In  1983,  all 
coal-related  employment  was,  by  definition,  part  of  the  local  labor  forces. 
Future  increases  in  employment,  however,  would  be  drawn  partly  from  local 
labor  forces  and  partly  from  in-migrant  workers.   Therefore,  the  percent 
nonlocal  (percent  of  primary  jobs  that  could  not  be  filled  from  the  local 
labor  force)  multipliers  are  not  used  for  the  1983  estimates  but  are  used  for 
the  estimates  in  all  future  years. 

Construction  employment  estimates  are  based  on  the  projected  change  in  a 
region's  coal  production.   The  need  for  construction  depends  only  on  additions 
to  a  region's  coal  production  capacity,  not  on  the  capacity  that  is  already  in 
existence.   Separate  calculations  were  made  for  surface  and  subsurface 
production.   Construction  employment  estimates  for  2000  were  kept  at  the  1995 
level  because  production  projections  beyond  2000  were  not  available. 

As  described  above,  the  two-step  operation  employment  estimates  are  made  from, 
respectively,  1983  coal  production  and  the  projected  change  in  production  from 
1983  to  the  year  of  analysis.   The  two  estimates  are  summed  for  the  final 
employment  projections. 
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EMPLOYMENT  AND  POPULATION 

Primary  employment  (coal  mining  and  benef iciation  employment) 
Method:   coal  production  times  multipliers. 
Multipliers  (employees  per  100,000  tons  coal  production). 


Surface  M 

ining 

Subsurface 

Mining 

Construction 

Operation 

Construction 

Operation 

Fort  Union 

4.4 

3.4 

NA 

NA 

Powder  River 

4.4 

4.0 

NA 

NA 

Green  River-Hams  Fork 

4.4 

8.3 

9.2 

25.0 

Uinta-Southwestern 

Utah 

4.4 

10.2 

9.2 

26.8 

San  Juan  River 

4.4 

7.5 

9.2 

25.0 

Alabama  Subregion 

4.4 

17.6 

9.2 

42.5 

NA:  Not  applicable.   These  regions  have  no  subsurface  mines. 

Sources  (see  References  Cited):  Mining  Informational  Services  1983 
Hamilton,  Kent.   BLM  Albuquerque  District  Office  1984. 
Marks,  Laurence.   BLM  Casper  District  Office  1984. 
BLM  n.d.;  BLM  1983b;  BLM  1983d;  BLM  1983i;  BLM  1984c;  BLM  1984d 

Construction  multipliers  are  averages  of  those  used  in  the  separate  regional 
coal  EISs.  Operation  multipliers  are  those  used  in  the  regional  EISs  except 
for  subsurface  mining  in  the  Uinta-Southwestern  Utah  Region,  whose  multiplier 
is  derived  from  current  statistics  on  larger  mines  (2,000  tons  or  more  annual 
production)  in  the  Keystone  Coal  Industry  Manual  (Mining  Informational 
Services  1983).   The  lower  multiplier  is  believed  to  reflect  the  introduction 
of  new  mining  technology  (longwall  and  continuous  mines)  in  the  larger  Utah 
mines.   Because  such  technology  requires  both  thick  coal  seams  and  other 
favorable  geology  and  economics,  a  large-scale  increase  in  its  use  in  the 
other  regions  appears  unlikely  in  the  near  future  (Moffitt  1984;  Smith  1984). 


POPULATION 

Method 

Primary  employment  x  %   of  primary  employment  that  is  nonlocal  =  nonlocal 
primary  employment. 

Nonlocal  primary  employment  x  secondary  employment  multiplier  -   secondary 
employment. 

Primary  and  secondary  employment  x  population  multiplier  =  population. 
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Multiplier 

Percent  nonlocal  (percent  of  primary  jobs  that  could  not  be  filled  from  the 
local  labor  force). 


Region 


Surface  Multiplier 


Subsurface  Multiplier 


Fort  Union 

Powder  River 

Green  River-Hams  Fork 

Uinta-Southwestern  Utah 

San  Juan  River 

Alabama  Subregion 


68 

100 

80 

80 

68 
0 


68 
100 
80 
80 
83 
10 


Secondary  employment  multipliers  (all  regions) 


Construction 
Operation 


0.55 
1.35 


Population  multipliers  (all  regions) 

Primary  construction  1.80 
Primary  operation  2.60 
Secondary  2.60 


Other  assumptions 

The  socioeconomic  analysis  assumes  that  all  secondary  employment  jobs  would  be 
filled  from  outside  the  local  labor  force.   Reasons  for  this  assumption  are 
(1)  secondary  employment  is  generated  only  by  nonlocal  primary  employment, 
implying  that  the  existing  local  labor  force  has  already  been  absorbed  by 
primary  jobs,  and  (2)  results  of  a  recent  study  showing  few  secondary  jobs 
filled  by  local  residents  or  the  dependents  of  primary  workers  (Halstead  and 
others  1984) . 

The  above  assumption  is  not  followed  in  the  Alabama  Subregion,  where  the 
analysis  assumes  that  all  secondary  jobs  would  be  filled  from  the  local  labor 
force.   Nonlocal  primary  employment  in  that  area  of  influence  is  assumed  to 
result  from  requirements  for  specialized  skills  not  fully  existing  in  the 
local  labor  force  rather  than  from  a  labor  shortage. 

Sources:   Percent  nonlocal  employment  is  derived  from  the  regional  coal  EISs 
(see  list  under  primary  employment  sources).   Nonlocal  employment  in  those 
EISs  was  determined  by  means  of  economic  models.   The  implied  percent  was 
estimated  by  calculating  total  employment  and  population  through  the  use  of 
their  multipliers  and  then  comparing  the  calculated  population  with  their 
population  estimates. 


A-222 


IETHODOLOGIES 


Exceptions  to  this  method: 

Fort  Union  Region:   Because  exact  population  figures  were  not  available, 
an  average  of  the  other  four  western  regions  was  used. 

Uinta-Southwestern  Utah  Region:   Because  the  calculated  percentage  was 
much  higher  than  in  the  adjacent  regions,  the  percentage  from  the  Green 
River-Hams  Fork  Region  was  used. 

Alabama  Subregion:   The  percent  is  given  in  the  regional  EIS. 

Secondary  employment  and  population  multipliers  were  both  derived  in  the  same 
manner.  An  average  was  calculated  from  the  multipliers  used  in  the  regional 
coal  EISs  (the  same  list  under  primary  employment  sources).  A  second  average 
was  obtained  from  a  source  (Halstead,  and  others  1984)  that  surveys  a  number 
of  other  impact  analyses.   The  two  averages  were  then  averaged. 


ROYALTIES  AND  SEVERANCE  TAXES 

Method 

Federal  royalty  -   coal  production  x  price  x  royalty  rate  x  %  federal 
coal  ownership. 

Annual  growth  in  price  is  the  projected  increase  in  coal  price  relative  to 
other  prices.   Royalty  rates  represent  averages  of  the  rates  applied  to 
surface  and  subsurface  coal  production,  along  with  upward  adjustments  for 
other  state  and  local  taxes  (excluding  income  and  rates  and  use  taxes)  and 
downward  adjustments  for  taxes  that  are  deductible  from  the  royalty  rate 
base.   Only  half  of  the  calculated  royalty  is  shown  in  Table  4-5  because  half 
is  returned  to  the  states. 

State  severance  taxes:   Coal  production  x  price  (if  needed)   x  tax  rate. 

Prices  and  rates 

The  following  tables  show  specific  rates  for  federal  coal  royalties  and  state 
severance  taxes. 
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FEDERAL  ROYALTIES 


Green 

Fort 
Union 

Powder 
River 

River- 
Hams  Fork 

Uinta-SW 
Utah 

San  Juan 
River 

Alabama 
SubreRion 

Price  per 

ton  (1983) 

$6.00 

$11.00 

$20.00 

$ 

26.00 

$15.00 

$35.00 

Annual 

growth 

in  price(%) 

0.5 

0.3 

0.3 

0.4 

0.4 

0 

Royalty  rate 

, 

1990 
1995 
2000 
Percent  fed. 

0.110 
0.125 
0.125 

0.080 
0.125 
0.125 

0.100 
0.110 
0.120 

0.075 
0.080 
0.080 

0.110 
0.110 
0.120 

0.075 
0.080 
0.080 

coal 

ownership(%) 

33 

80 

60 

80 

50 

5 

STATE 

SEVERANCE  TAXES 

Tax  Rate 

Basis 

Alabama 
Colorado 

$00.37 
00.60 

per  ton 
per  ton 

Montana 

24.62% 

percent 

taxable 

New  Mexico 
North  Dakota 
Wyoming 

00.50 
00.85 
13.5  7% 

value 
per  ton 
per  ton 
percent 

value 

taxable 

Prices  are  the  same  as  those  used  for  the  federal  royalty  estimates, 
Source:   Broderick  1984. 
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COMPARISON  WITH  1979  PROJECTIONS 

Large  differences  occur  between  the  projections  of  coal-related  employment, 
population,  and  revenues  made  in  the  Federal  Coal  Management  Program  FES  (BLM 
1979a)  and  those  in  this  EIS  supplement.   Part  of  the  differences  result  from 
the  inclusion  of  the  impacts  of  coal  transportation  and  conversion  in  the  1979 
FES  and  their  omission  from  this  one.   Others  are  caused  by  differences  in  the 
projection  of  coal  production  in  the  two  documents  and  differences  in  the 
impact  multipliers  Used.  A  further  difference,  however,  occurs  because  of 
changes  in  the  methods  of  estimating  impacts  used  in  the  present  analysis. 
This  section  provides  a  breakdown  of  the  differences  to  show  the  relative 
importance  of  the  four  factors  described  above. 

Because  many  regions,  years,  alternatives,  and  production  levels  are  included 
in  both  analyses,  a  breakdown  for  every  combination  would  become  too 
voluminous.  Therefore,  a  single  example  is  analyzed  in  depth.   Comparative 
figures  are  then  given  that  show  the  possible  variations  among  the  coal 
regions. 

Some  of  the  calculation  detail  behind  the  impact  results  in  the  1979  FES  are 
not  available.   Therefore,  those  calculations  must  be  estimated  with  the  use 
of  the  multipliers  given  in  that  document  and  the  undetermined  difference 
shown  as  a  separate  item. 

Table  A-4-1  provides  a  complete  analysis  of  one  example,  covering  all 
calculations  from  coal  production  to  population.   It  shows  that  the  major 
difference  between  1979  and  1985  projections  results  from  the  handling  of 
benef iciation  employment.   Although  the  multipliers  used  for  mining  in  1984 
exceed,  those  used  in  1979  and  their  difference  can  be  considered  a 
benef iciation  component,  these  multipliers  fall  far  below  the  combined  mining 
and  benef iciation  multipliers  used  in  1979.   Methods  used  to  derive  the  1979 
benef iciation  multipliers  were  not  described,  making  it  impossible  to  evaluate 
them.   Current  statistics,  however,  show  no  employment  factor  of  such  size. 

Other  important  differences  in  the  employment  projections  result  from  the  coal 
production  amounts  used  and  the  adjustment  for  locally  hired  primary 
employment.   Because  the  calculation  process  involves  a  sequence  of 
multiplications,  the  differences  are  compounded  at  each  step,  resulting  in  the 
extreme  difference  between  the  final  employment  projections. 

The  main  additional  difference  occurring  in  the  population  projections  is  the 
inclusion  of  conversion  employment  and  its  related  population.   The  mining  and 
benef iciation  employment  projections  alone,  however,  account  for  more  than 
half  of  the  population  differences. 

Table  A-4-2  compares  mining  and  benef iciation  employment  multipliers  for  each 
region.   In  most  cases  the  comparison  is  similar  to  that  in  the  Fort  Union 
Region.   The  1985  multipliers  for  mining  are  higher  than  those  for  mining 
alone  in  1979  but  are  far  lower  than  the  combined  mining  and  benef iciation 
multipliers  used  in  1979. 
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Table  A-4-3  compares   the   severance  tax  rates  used  in  the  two  documents.     Most 
of  the  rates  have  risen  since  1979.      Therefore,    the  differences   shown   in  Table 
4-5   result  largely  from  the  coal  production  amounts  on  which  they  are  based. 
Estimates  of  the  net    impacts  on  local  government  expenditures   are  not   included 
in  this   analysis  because,    even  more  than  population  and  employment,    those 
impacts   are   significant  only   in  relation   to  the   specific  communities   and  other 
local  governments   that  would  be  affected. 


TABLE  A-4-1 

COMPARISON  OF  1979  AND  1935  PROJECTIONS,  FORT  UNION  COAL  REGION 

NO  NEW  FEDERAL  LEASING,  MEDIUM  PRODUCTION  LEVEL,  1990 


1979  FES 

19S5 

EIS 

Multiplier 

Amounts 

Multiplier 

C 

Amoun 

ts 

locioecortomic  Factors 

Co 

nstruction  Operation 

Construe 

tion 

Operation 

Construction  Operation 

onstruction 

Operation 

Coal  Production  (100,000  tons 

1983 

194 

;;■; 

1990 

510«* 

240 

t* 

1995 

330 

;:\- 

Amount  used  for  projection 

510 

510 

6S 

230 

Primary  employment 

Mining 

3.21          3.30 

1,637 

1,683 

4.4           3.4 

290 

7  82 

Benef iciation  (composite)* 

6.36          0.74 

3,244 

375 

Total 

4,881 

2,058 

290 

782 

Nonlocal  primary  employment 

0.86          0.86 

248 

743 

Secondary  employment 

1.40          1.40 

6,333 

2,881 

0.55          1.35 

136 

1,003 

Coal  mining  and  benef iciation 

employment 

Subtotal 

16,653** 

Undetermined  difference 

687** 

Total 

17,340** 

2 

,211** 

Coal  conversion  employment  18,166 

Total  20,902** 

Total  all  employment  38,242** 

Population 

Married  employees  0.75**  28,682** 

Family  population  2.50**  71,705** 

Single  employees  0.25**  9,560** 

Population  related  to  nonlocal 

primary  employment 
Population  related  to  secondary 
secondary  employment 
Subtotal  81,265** 

Undetermined  difference  1,335** 

Total  82,600** 


1.80 

2.60 

466 

1,932 

2.60 

2.60 

354 
5,340** 

2,608 

'Composite  multiplier  is  derived  from  distribution  of  coal  production  by  benef iciation  methods  in  source  document,  p.  H-113. 
^Construction  and  operation  combined. 

(Vote:   The  secondary  employment  base  equals  primary  employment  in  1983  plus  that  portion  of  the  1983-1990  increase  in  primary 
employment  that  would  inmigrate  from  outside  the  region.   (Local  residents  shifting  from  other  jobs  to  coal  jobs  would  not 
change  secondary  employment.)   The  secondary  employment  base  for  operation  is  calculated  as  follows: 
1983  primary  employment  =  660 

1983-1990  primary  employment  increase  (156)  times 

nonlocal  employment  multiplier  (0.68)  at  106 

766 

Because  construction  employment  is  based  only  on  1990  construction,  the  secondary  employment  base  for  construction  equals 
primary  employment  (396)  times  the  nonlocal  employment  multiplier  (0.68)  =  269. 
Source  of  1979  projections:   BLM  1979a 

Primary  employment:   pp.  5-134,  5-136,  5-137,  5-138,  H-74 

Secondary  employment:   p.  H-91 

Population:   pp.  5-128,  H-91 
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TABLE  A-4-2 
COMPARISON  OF  EMPLOYMENT  AND  POPULATION  MULTIPLIERS 


1979  FES 


1985  EIS 


Construction   Operation  Construction   Operation 


Primary  employment  (workers  per  100.000  tons) 
All  regions 
Mining  construction 

Surface 

Subsurface 
Benef iciation 

Crushing  &  receiving 

Mechanical 
Mining  Operation 
Fort  Union  (surface) 
Powder  River  (surface) 

Montana 

Wyoming 
Green  River-Hams  Fork 

Surface 

Subsurface 
Uinta-Southwestern  Utah 

Surface 

Subsurface 
San  Juan  River 

Surface 

Subsurface 
Alabama  Subresion 

Surface 

Subsurface 


3.21 

4.4 

4.8 

9.2 

7.8 

0.9 

15.6 

2.67 

3.3 

4.1 
4.0 


4 
25 


6.0 
19.7 

4.9 
22.7 

17.8 
37.8 


3.4 
4.0 


8.3 
25.0 

10.2 
26.8 

7.5 
25.0 

17.6 
42.5 


Nonlocal  primary  employment  (ratio  to  total  primary  employment) 

Fort  Union  0.68* 

Powder  River  1.00* 

Green  River-Hams  Fork  0.80* 

Uinta-Southwestern  Utah  0.80* 

San  Juan  River 

Surface  0.68* 

Subsurface  0.83* 

Alabama  Subregion 

Surface  0.0* 

Subsurface  0.10* 


Secondary  employment  (ratio  to 
primary  employment) 

Population 

Married  employees  (ratio  to 

total  employment) 
Population  per  family 
Single  employees  (ratio  to 

total  employment) 
Primary  employment  (population 

per  employee) 
Secondary  employment  (population 

per  employee) 


1.4* 


0.75* 
2.50* 

0.25* 


0.55 


1.8 
2.6 


1.35 


2.6 
2.6 


Construction   and   operation   combined. 
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TABLE  A-4-3 
COMPARISON  OF  SEVERANCE  TAX  RATES 


1979  FES 

1985  EIS* 

Basis 

Alabama 

$   .335 

$   .37 

Per  ton 

Colorado 

Surface  mining 

$   .60 

$   .60 

Per  ton 

Subsurface  mining 

$   .30 

$   .60 

Per  ton 

Montana 

30.00 

24.62 

Percent  of 

taxable  value 

New  Mexico 

$   .38** 

$   .50 

Per  ton 

North  Dakota 

$   .60*** 

$   .85 

Per  ton 

Utah 

None 

None 

Wyoming 

10.50 

13.57 

Percent  of 

taxable  value 

*Rates  used  for  1985  represent  averages  of  rates  for  surface  and  subsurface 
coal  and  adjustments  for  other  state  and  local  taxes  (excluding  income,  sales, 
and  use  taxes ) . 

**Rate  for  steam  coal.   Rate  was  $.18  per  ton  for  metallurgical  coal. 
***Rate  was  scheduled  to  rise  1  cent  per  ton  for  each  one-point  increase  in 
the  wholesale  price  index  with  1977  as  the  base  year. 


HEALTH  AND  SAFETY  METHODOLOGY 

Table  A-4-4  compares  accidents  and  fatality  loading  factors  used  in  the  1979 
FES  and  in  this  supplemental  EIS. 


DISABLING  ACCIDENTS 

Recovery  and  Extraction 

Estimates  of  disabling  accidents  resulting  in  worker-days  lost  were  developed 
(as  shown  below)  for  both  underground  and  surface  mining,  on  a  national 
average  through  the  use  of  U.S.  Department  of  Labor,  Mine  Safety  and  Health 
Administration  (1984)  data. 


Underground  Accidents  =  10,467 

Total  Production  =  328,610,350  tons 

Rate  =  Accidents  -  coal  produced  (expressed  in  100,000  tons) 

Rate  =  10,467  -  3286.1  =  3.18523 

Use  3.19  accidents  per  100,000  tons  produced 

Surface  Mine  Accidents  =  2,082 

Total  Production  =  482,961,122  tons 

Rate  ■  2,082  -  4829.6  =  0.43109 

Use  0.43  accidents  per  100,000  tons  produced. 
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TABLE  A-4-4 

COMPARISON  OF  ACCIDENT  AND   FATALITY 

LOADING   FACTORS,    1979   FES  AND   1985    EIS 


Recovery  and  Extraction    (100,000  Tons)  Refining   and  Processing 

Underground  Mining                   Surface  Mining (100,000  Tons) 

1979    FES 1985   EIS        1979   FES 1985    EIS        1979   FES 1985    EIS 

Accidents            3.12                       3.19                 0.053                     0.43  0.0204                   0.16275 

Fatalities          0.04                       0.03                 0.011                     0.004  0.00025                 0.00117 


Refining  and  Processing 

Loading  factors  were  based  on  the   following: 

Average  hours  worked  to  process   100,000  tons  of  coal  -   7,787  hours 
(BLM   1979a). 

Average   accident   rate   (from  U.S.    Department   of  Labor   1984)    2.09 
accidents   per   100,000  hours  worked  or   2.09  X  10-5   accidents   per  hour 
worked . 

Calculated  national   average   accident   rate   from  the   above   factors   per 
100,000   tons  mined  =   7,787   x   (2.09   10~5)    =  0.16275. 

FATALITIES 

Recovery  and  Extraction 

The   average   surface  mining   fatality  rate    is   0.004   fatalities   per   100,000   tons 
mined;    the   average   underground  mining   fatality   rate   is   0.03   per   100,000   tons 
mined. 

Rates  were   calculated   from  the  U.S.    Department   of  Labor   1984   report   as   follows: 

Number  of  fatalities    in  underground  mines   -  83 
Total   production      =     328,610,350   tons 

Rate  ■  Number  of  fatalities  -   coal  processed  expressed   in 
100,000   tons 
83   -   3.286.1   =  0.03   fatalities   per   100,000  tons  mined 
Number  of   fatalities    in   surface  mines   =»   20 
Total  production      =     482,961,122   tons 

Rate   =  20  -   4,829.6   =  0.004   fatalities   per  100,000   tons 
mined. 

Refining  and  Processing 

Loading   factors  were   based  on   the   following: 

Average  hours   worked   to  process   100,000   tons   -   7,787   hours    (BLM   1979a). 

Average   fatality  rate    (U.S.    Department   of  Labor  1984)    *  0.015   fatalities 
per  100,000  hours   worked,    or  0.015   x   10~5    fatalities   per   ton  mined. 
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Calculated  from  the  factors  shown  above,  the  national  average  fatalities 
per  100,000  tons  of  raw  coal  processed  =  7,787  x  (0.015  x  lO"5)  -  0.0017. 


AIR  QUALITY  METHODOLOGY 

Normalized  emission  rates  specify  the  amount  of  fugitive  dust  produced  per 
million  tons  of  coal  mined.   Developing  such  rates  for  each  mining  dust  source 
provides  a  means  of  comparing  the  relative  amount  of  emissions  for  each 
source.   It  also  provides  a  simple  means  of  calculating  an  approximate 
emissions  inventory  for  any  particular  mine  without  detailed  mine  design 
information.   If  all  emission  rates  are  specified  per  million  tons  of  coal 
produced,  then  a  preliminary  mine  emissions  inventory  can  be  calculated  from 
the  annual  production  rate  at  the  mine. 

Although  normalized  emission  rates  are  highly  desirable  for  source  magnitude 
comparisons  and  simple  emissions  inventories,  their  development  is  not 
straightforward.   The  emissions  factors  associated  with  each  mine  dust  source 
required  a  variety  of  mine  design  parameters,  such  as  overburden  volume,  haul 
road  vehicle-miles,  and  exposed  acreage.   Because  the  values  of  these 
parameters  vary  from  mine  to  mine  depending  on  the  design,  it  is  difficult  to 
develop  a  set  of  normalized  emission  rates  that  apply  to  all  surface  and 
subsurface  coal  mines. 

Despite  the  great  variability  of  mine  design  data  for  surface  and  subsurface 
coal  mines,  much  of  the  variability  among  mines  can  be  reduced  to  two  key 
factors:   (1)  the  coal  production  rate  at  the  mine  and  (2)  the  mine  design 
type.  Variability  in  design  parameter  values  due  to  the  coal  production  rate 
can  be  reduced  by  using  normalized  data,  that  is,  parameter  values  per  million 
tons  of  coal  produced  (Morrison-Knudson  Co.  Inc.  1983). 

Normalized  emission  rates  have  been  conservatively  calculated  for  each  source 
of  particulate  matter  at  a  typical  surface  and  subsurface  coal  mine.   The 
results  of  these  calculations  are  presented  in  Table  A-4-5.   The  emissions 
listed  in  this  table  provide  a  method  of  computing  fugitive  dust  emissions  for 
a  typical  surface  and  subsurface  coal  mine.  The  emissions  given  in  Table 
A-4-5  are  uncontrolled  emission  rates.   Dust  control  strategies  for  an 
individual  mine  must  be  applied  to  each  source  to  compute  actual  emission 
rates. 

Because  the  emissions  are  normalized  on  the  basis  of  mining  1  million  tons  of 
coal  per  year,  estimated  regional  mine  emissions  can  be  computed  simply  by 
multiplying  by  a  predicted  coal  production  rate  factor.   This  calculation  has 
been  made  using  a  multiplier  of  1,200  tons  per  year  (tpy)  of  particulates  per 
million  tons  of  coal  produced  for  a  surface  mine  and  a  multiplier  of  400  tpy 
of  particulates  per  million  tons  of  coal  produced  for  a  subsurface  mine.   The 
multiplier  for  surface  mines  (1,200  tpy)  used  in  this  document  is  consistent 
with  the  multiplier  (also  1,200  tpy)  used  for  the  1979  FES  (BLM  1979a).   The 
1979  FES  did  not  break  production  into  surface  and  subsurface,  and  thus  no 
multiplier  was  used  for  subsurface  mines. 
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TABLE  A-4-5 

NORMALIZED  FUGITIVE  DUST  EMISSIONS  FOR  REPRESENTATIVE 

SURFACE  AND  SUBSURFACE  COAL  MINES 


Source 


EPA  Emission 
Factor8 


Normalized  Emissions  (Tons  per  year) 
Surface  Mines Subsurface  Mines 


Topsoil  removal 

0.38  lb/yd3 

Overburden  removal 

-  Scraper 

0.38  lb/yd3 

-  Shovel 

0.039  lb/ton 

-  Dragline 

0.053  lb/ton 

Coal  removal 

-  Shovel 

0.014  lb/ton 

-  Front-end  loader 

0.12  lb/ton 

Overburden  drilling 

1.5  lb/hole 

Coal  drilling 

0.22  lb/hole 

Overburden  blasting 

85.3  lb/blast 

Coal  blasting 

78.1  lb/blast 

Stockpile  handling 

-  Overburden 

None 

-  Topsoil 

None 

Coal  stockpile 

Handling 

-  Stacking 

0.0002  lb/ton 

-  Dozer 

b 

-  Reclaimer 

c 

-  Front-end  loader 

0.12  lb/ton 

Coal  crusher  load-in 

0.007  lbs/ton 

Coal  crushing 

-  Primary 

0.02  lb/ton 

-  Secondary 

0.06  lb/ton 

Coal  screening 

0.1  lb/ton 

Coal  conveying 

0.2  lb/ton 

Coal  stockpile  wind  erosion 

d 

Exposed  area  wind  erosion 

e 

Haul  roads 

-  Overburden 

f 

-  Coal 

f 

Access  roads 

f 

Road  maintenance 

-  Grading 

32  lb/hr 

-  Water  truck 

f 

Railcar  loading 

0.0002  lb/ton 

Railcar  blowoff 

d 

-  Grader 

32  lb/hr 

-  Tilling 

6 

Facility  site  construction 

None 

Equipment  exhaust 

-  Diesel 

h 

-  Light 

h 

TOTAL 

9.41 

123.92 
88.66 


0.70 
54.00 
4.51 
0.30 
8.53 
7.81 


0 

.01 

25 

.38 

6 

.00 

3 

.50 

10 

.00 

30 

00 

50 

00 

100 

00 

15 

66 

60 

45 

160 

55 

161 

70 

137 

28 

40 

29 

29 

95 

0 

10 

1 

57 

5 

34 

3 

37 

29. 

01 

9. 

73 

1,177. 

73 

0.01 
25.38 

6.00 
3.50 

10.00 
30.00 
50.00 
100.00 
15.66 


137.28 


0.10 
1.57 


3.86 


383.36 
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TABLE  A-4-5  (continued) 

*Emissions  are  based  on  EPA  Region  VIII  emission  factors  and  are  normalized  for  a  1 
million  ton  per  year  coal  production. 

aEPA  does  not  specify  an  emission  factor  for  each  source  listed. 

bEmission  Factor   =  (0.4)   0.33     lb/ton  throughput 

(PE/100)2 

where:   PE  =  Precipitation-evaporation  index 

cEmission  Factor   =     0.0018  (s/5)  (u/5)   lb/ton-throughput 

(M/2)2  (Y/6) 

where:   s  =  Silt  content  (%) 

u  =  Wind  speed  (mph) 

M  =  Moisture  content  (%) 

Y  =  Bucket  capacity  (yd3) 

Using  standard  values  and  a  2-yd3  bucket  gives  EF  =  0.002  lb/ton-throughput 
^Emission  Factor   =  1.6  u  lb/ac-hr 

where:   u  =  Wind  speed  (m/sec) 

using    u  =  4.47  m/s  (10  mph)  gives  EF  =  7.15  lb/ac-hr 

eEmission  Factor   =  AIKCLV  ton/ac-yr 

where  all  variables  are  identified  in  the  emission  factor  summary  section, 
using  standard  values,  EF  =  0.13  ton/ac-yr 

f  Emission  Factor  =  0.6  (0.81  s)  (S/30)  (d/365)  (w/4)  lb/VMT  for  30    S    50 
=  0.6  (0.81  s)  (S/30)2  (d/365)  (w/4)  lb/VMT  for  S    30 

where    s  =  Silt  content  (%) 

S  =  Vehicle  speed  (mph) 

d  =  Dry  days/year 

w  =  Number  of  wheels 

Standard  values  used  are  s  =  15%,  S  =  20  mph,  d  =  255.   Value  for  w  depends  on  truck. 

BEmission  Factor   =      1.4s     lb/ac 

(PE/50)2 

where:    s  =  Silt  content  (%) 

PE  =  Precipitation-evaporation  index 

Standard  values  give  20.19  lb/ac 

nSee  table,  Section  XXII,  Morrison-Knudson  Co.  Inc.  1983.   For  simplicity,  the  mix  of 
diesel  vehicles  is  represented  by  the  average  TSP  exhaust  emission  factors  for 
shovels/dragline  and  diesel  trucks  (a  value  of  0.654  gm/hp-hr).   The  mix  of  light 
vehicles  is  represented  by  the  TSP  exhaust  emission  factor  for  gasoline  vehicles  (3.16 
gm/hp-hr) . 
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SOILS  AND  VEGEtATION  METHODOLOGY 


The  land  disturbance  of  surface  and  subsurface  mining  and  coal  benef iciation 
was  calculated.   The  number  of  acres  needed  to  produce  1  million  tons  of  coal 
(by  coal  region)  is  based  on  land  disturbance  estimates  from  each  of  the 
regional  coal  EISs.   Loading  factors  were  derived  from  using  land  disturbance 
figures  from  the  base  and  maximum  coal  production  alternative  observed  in  each 
regional  coal  EIS.   The  maximum  coal  production  alternative  was  used  to 
provide  for  a  broader  land  disturbance  sample  opportunity.   See  Table  A-4-6 
for  land  disturbance  loading  factors  for  this  EIS  supplement  and  a  comparison 
with  the  1979  Coal  EIS. 


WATER  RESOURCES  METHODOLOGY 

In  general,  impacts  to  water  resources  were  summarized  from  the  regional  coal 
EISs.   Coal- related  water  use  was  estimated  by  using  multipliers  from  the 
regional  EISs,  Geological  Survey  Circular  1001  (Solley,  Chase,  and  Mann  1983), 
and  population  estimates  presented  in  the  Socioeconomic  section  of  this 
supplemental  EIS. 

One  assumption  made  in  estimating  water  use  was  that  the  most  recent  round  of 
leasing  or  proposed  leasing  in  each  of  the  regions  represented  a  typical 
combination  of  leasable  coal  reserves  with  typical  projections  of  future 
population  and  water  use.   Considering  the  production  levels  proposed  in  this 
EIS,  one  can  reasonably  assume  that  this  production  will  occur  near  the  areas 
scrutinized  by  these  most  recent  rounds  of  the  federal  coal  leasing  program. 
Therefore,  this  supplemental  EIS  relied  heavily  on  per-ton  multipliers 
developed  from  the  regional  EISs  for  water  use  by  mine  operations.   The 
population  estimates  were  also  based  on  this  assumption  and  are  presented  in 
the  Socioeconomic  section.   These  multipliers  are  presented  in  Table  A-4-7 
where  they  are  compared  to  similar  multipliers  developed  for  the  Federal  Coal 
Program  FES  (BLM  1979a). 

The  population  water  use  figures  were  derived  from  Geological  Survey  Circular 
1001,  Estimated  Use  of  Water  in  the  United  States  in  1980  (Solley,  Chase,  and 
Mann  1983).   All  water  to  be  used  by  the  increased  population  was  assumed  to 
occur  in  an  urban  situation  and  the  water  was  assumed  to  be  supplied  through  a 
municipal  system.   Circular  1001  lists  municipal  water  use  by  state.   To 
obtain  regionalized  numbers,  an  average  of  water  use  by  states  in  the  region 
was  figured,  weighted  by  the  projected  coal  production  from  each  state.   The 
regionalized  per  capita  water  use  was  then  multiplied  by  the  population 
projections  presented  in  the  Socioeconomic  section  to  arrive  at  the  additional 
water  use  by  coal-related  populations. 

Water  requirements  for  surface  and  underground  mines  were  derived  from  numbers 
presented  in  the  regional  coal  EISs.   The  maximum  development  alternative 
presented  in  the  most  recent  round  of  regional  environmental  analyses  was 
considered  to  be  representative  of  the  water  required  for  mining.   A  per- 
million-ton  estimate  of  water  required  was  calculated  for  each  region  for 
surface  and  underground  mining.   These  multipliers  were  then  used  with  the 
projected  coal  production  for  the  alternatives  and  production  levels  to 
determine  water  required  for  mining. 
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TABLE  A-4-6 

LAND  DISTURBANCE  LOADING  FACTORS 

FOR  1979  FES  AND  1985  EIS 


1979  FES  Loading  factor 

(ac/100,000  tons) 

Surface  Subsurface  Benef iciation 


1985  EIS  Loading  Factor* 
ac/1.000,000  tons   ac/100,000  tons 
Surface  Subsurface  Surface  Subsurface 


Fort  Union 


Short-Term 

4.8 

0 

0.85 

Long-Term 

0.5 

0 

0.25 

Total 

5.3 

0 

1.10 

48.7 


4.87 


Powder  River 


Short-Term 

2.2 

0 

0.85 

Long-Term 

0.6 

0 

0.25 

Total 

2.8 

0 

1.10 

18.1 


1.81 


Green  River-Hams  Fork 


Short-Term 

7.1 

0 

0.85 

Long-Term 

1.3 

0 

0.25 

Total 

8.4 

0 

1.10 

69.5 


4.8 


6.95 


0.48 


Uinta-Southwestern  Utah 


Short-Term 

5.2 

0 

0.85 

Long-Term 

1.1 

0 

0.25 

Total 

6.3 

0 

1.10 

5.5 


0.55 


San  Juan  River 


Short-Term 

7.1 

0 

0.85 

Long-Term 

2.2 

0 

0.25 

Total 

9.3 

0 

1.10 

41.1 


4.11 


Alabama  Subregion 


Short-Term 

11.4 

0 

0.85 

Long-Term 

3.6 

0 

0.25 

Total 

14.0 

0 

1.10 

335.1 


33.51 


*Land  disturbance  from  coal  benef iciation  is  combined  with  surface  and  subsurface  mining 
land  disturbance. 
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TABLE  A-4-7 

COMPONENT  WATER   REQUIREMENT  MULTIPLIERS 

AND   COMPARISON  WITH   1979   FES 


1979    FES 


1985   EIS 


Pop.      Surface     Subsurface       Pop.      Surface     Subsurface 
GPD*          Mine              Mine              GPD*  Mine  Mine 
AF/MTon**     AF/MTon** AF/MTon**     AF/MTon** 


Fort  Union 

125 

62.9 

— 

116 

13.1 

— 

Powder  River 

125 

57.1 

— 

259 

49.0 

— 

Green  River-Hams  Fork. 

125 

50.5 

36.8 

243 

24.2 

24.2 

Uinta-Southwestern  Utah 

125 

60.8 

36.8 

503 

— 

15.5 

San  Juan  River 

125 

60.8 

36.8 

240 

76.0 

46.0 

Alabama  Subregion 

125 

44.6 

58.8 

210 

60.3 

376.0 

*GPD  =  gallons  per  day  per  capita. 

**AF/MT  =  acre-feet   of  water  required  per  million  tons   of   coal  mined. 


Table  A-4-8   compares   projected  total  water   requirements   per  million   tons   of 
coal  mined  for  the  1979  FES  and  this   supplemental  EIS.      The  figures   are  one  or 
two  orders  of  magnitude  larger  for  the  1979  FES  because  the  1979  FES 
considered  powerplant   facilities   and  this    supplemental   EIS  does   not.      To   a 
small  degree,    differences   are  due  to  some  water  use   factors  varying  more  by 
region   in   this   supplemental   EIS   than   in   the   1979   FES. 


TABLE  A-4-8 

TOTAL  REGIONAL  WATER  REQUIREMENT  MULTIPLIERS 

AND  COMPARISON  WITH  1979  FES 


Acre-Feet/Million  Tons  Coal 


1979   FES 

Fort  Union 

2,700 

Powder   River 

370 

Green  River-Hams   Fork 

850 

Uinta-Southwestern  Utah 

2,400 

San   Juan   River 

1,400 

Alabama  Subregion 

13,200 

1985    EIS 

39 

136 

212 

803 

170 

458 
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RECLAMATION  AND  EROSION  CONTROL 

ON  SURFACE-MINED  LANDS 


INTRODUCTION 

This  appendix  discusses  several  aspects  of  reclamation  activity,  including 
regulatory  programs  governing  reclamation  activity,  site  characteristics  that 
affect  reclamation,  the  reclamation  process  and  estimates  of  reclamation 
control  effectiveness,  reclamation  research  on  surface  coal  mined  land  in  the 
West,  and  future  research  needs. 


REGULATORY  PROGRAMS 

Concern  by  society  over  reclamation  of  surface  mines,  including  those  in  the 
western  United  States,  has  led  to  legislation  requiring  mine  operators  to 
restore  mined  land  to  a  stable,  productive,  and  aesthetically  acceptable 
condition.  Moreover,  the  coal  mining  industry  has  realized  that  uncontrolled 
mining  and  failure  to  achieve  reclamation  is  not  acceptable  to  society. 

Reclamation  of  mined  lands  began  in  the  1920s  as  experimental  programs  to 
establish  quick-growth  forests  on  ungraded  spoils.   That  forests  could  be 
reclaimed  successfully  was  shown  in  West  Virginia.   Soon  thereafter, 
strip-mined  land  in  Indiana  was  successfully  reclaimed  to  pasture  and  row 
crops.   Following  early  demonstrations,  state  mined-land  reclamation  laws  were 
enacted  in  West  Virginia  (1939),  Illinois,  Indiana,  Pennsylvania,  and  Ohio 
(1940s),  and  Kentucky  (1954).   Under  these  early  laws,  regulation  was  limited 
to  requiring  revegetation  of  mined  land  and  in  some  cases  reducing  spoil-pile 
slopes.   In  the  1950s  and  60s,  more  states  enacted  mined-land  reclamation 
laws,  and  the  scope  of  regulation  requirements  was  enlarged  to  include  soil 
conservation,  roads,  bank  stabilization,  prompt  revegetation,  and  onsite  water 
pollution  control.   In  the  late  1960s,  the  Department  of  the  Interior  issued 
surface  protection  regulations  (43  CFR,  Part  23)  requiring  reclamation  of  land 
disturbed  by  mining. 

In  the  1970s,  many  federal  and  state  environmental  laws  were  enacted, 
including  the  Federal  Water  Pollution  Control  Act  of  1972  and  the  Clean  Air 
Act  of  1970.   Before  the  enactment  of  the  Federal  Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  on  August  3,  1977,  the  Federal  Government  did  not 
regulate  mining  and  reclamation  of  state  and  privately  owned  (fee)  coal  except 
via  the  Federal  Water  Pollution  Control  Act,  the  Clean  Air  Act,  and  the 
Federal  Mine  Safety  and  Health  Act.   In  1976,  of  the  26  states  containing 
recoverable  coal,  24  had  some  form  of  state  regulation  for  surface  coal 
mining;  most  of  these  states  applied  their  regulations  to  fee  and  federal 
coal.   Before  SMCRA1 s  enactment,  the  extent  of  state-regulated  coal  mining 
varied  greatly,  ranging  from  few  to  extensive  and  detailed  requirements  for 
reclamation,  revegetation,  and  pollution  control. 

With  SMCRA,  Congress  established  a  nationwide  program  to  protect  society  and 
the  environment  from  the  adverse  effects  of  surface  coal  mining.   Recognizing 
the  diversity  in  terrain,  climate,  biological,  chemical,  and  other  physical 
conditions  across  the  United  States,  Congress  established  minimum  national 
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standards  for  coal  mining  and  reclamation  but  vested  the  main  governmental 
responsibility  for  regulating  the  coal  mining  industry  with  individual 
states.   SMCRA  established  the  Office  of  Surface  Mining  Reclamation  and 
Enforcement  (OSM)  in  the  Department  of  the  Interior  as  the  main  federal  agency 
for  implementing  and  administering  its  provisions. 

Reclamation  in  the  past  was  not  always  successful,  due  in  part  to  inadequate 
reclamation  practices  or  noncompliance  with  applicable  reclamation  practices 
and  continuing  follow-up  measures.   But  reclamation  efforts  have  been 
improving  in  recent  years  due  to  (1)  a  more  dedicated  stewardship  commitment, 
(2)  improved  methods  and  plant  varieties,  (3)  improved  kinds  of  machinery  to 
implement  practices,  and  (4)  stronger  emphasis  on  compliance  and  monitoring 
programs  (Brown  and  Hallman  1984). 

Recent  reclamation  efforts  have  been  guided  by  both  existing  and  proposed 
federal  and  state  regulations  (Imhoff  and  others  1976).   In  the  1970s, 
government  agencies  and  certain  mining  concerns,  working  in  part  with 
universities,  developed  much  of  what  is  now  known  about  western  reclamation 
technology.   The  state  of  the  art  is  now  believed  to  be  advanced  enough  that 
while  research  and  development  continue,  more  emphasis  can  be  placed  on 
assuring  that  reclamation  technology  is  available  to  users  (Scholz  1978) . 
Many  of  the  results  of  the  Forest  Service's  Surface  Environment  and  Mining 
Program  (SEAM)  (discussed  later  in  this  appendix)  and  other  similar  government 
and  university  researcy  (Burbank  1978)  have  been  applied  in  cooperation  with 
mining  companies  through  experimental  techniques  at  mines.   Mining  companies 
are  also  conducting  tests  and  experiments  on  their  own  as  new  techniques  are 
developed  or  are  mandated  by  government  regulations. 

The  Surface  Mining  Control  and  Reclamation  Act  (SMCRA)  provides  administration 
and  control  of  surface  mining  and  reclamation.   SMCRA  also  assists  and 
monitors  programs  for  the  research  and  development  of  improved  surface  mining 
and  reclamation  techniques  designed  to  reduce  adverse  environmental  and  social 
effects.   An  essential  feature  of  SMCRA  is  its  calling  for  cooperative 
development  of  legislation  and  for  technical  organizations  at  the  state  level 
to  enforce  surface  mining  and  reclamation  requirements  of  SMCRA. 


SITE  CHARACTERISTICS  THAT  AFFECT  RECLAMATION 

Site  characteristics  believed  to  most  significantly  affect  revegetation 
success  are  discussed  below  by  both  their  effects  on  the  total  reclamation 
process  and  by  operating  procedures  used  to  enhance  their  beneficial  effects. 
Because  reclamation  deals  with  an  interrelated  system  of  plants,  soils, 
topography,  and  climate,  a  procedure  used  to  change  any  one  characteristic  is 
likely  to  affect  all. 


CLIMATE 

Of  the  site  characteristics  affecting  reclamation,  climate  is  the  most 
important  and  the  least  controllable.   The  main  climatic  factors  affecting 
plant  growth  are  precipitation,  temperature,  and  wind.   Separately  or  in 
combination,  these  factors  affect  the  germination,  growth,  and  distribution  of 
plants.   Although  temperature  extremes  and  the  frost-free  growing  season 
affect  the  time,  rate  of  growth,  and  yield  (biomass)  potential  and  although 
wind  may  bury  and  abrade  seeds  and  plants  or  expose  them  to  desiccation,  the 
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amount  of  moisture  plants  can  obtain  is  the  governing  factor  in  successful 
revegetation.  Because  of  the  high  evaporation  rates  in  the  western  coal 
areas,  the  presence  of  soil  moisture  is  the  critical  element  in  seed 
germination,  early  growth  of  plants,  establishment  of  transplants,  and 
continued  growth. 

No  realistic  way  exists  to  modify  adverse  effects  of  climate  except  by  adding 
moisture  through  irrigation,  but  procedures  have  reduced  unfavorable 
conditions  at  the  microclimatic  level.  Ground  temperatures  that  affect  seed 
germination  and  growth  can  be  changed  by  using  mulches  or  temporary  cover 
crops,  by  altering  slope  aspect,  or  by  establishing  other  shading  devices, 
such  as  rows  of  trees  and  shrubs,  rock  piles,  or  snow  fences.   These 
procedures  also  reduce  wind  and  water  erosion  and  conserve  soil  moisture. 


LANDFORM 

The  federal  coal  regions  extend  over  several  landform  types,  including  high 
and  dissected  plateaus  and  mountainous  foothills.   Elevations  of  active 
surface  mines  range  from  1,200  feet  to  more  than  6,000  feet.   Steepness  of 
slope,  length  of  slope,  land  shape,  and  aspect  are  important  site 
characteristics  that  strongly  affect  reclamation  procedures  and  success. 


OVERBURDEN 

The  chemical  and  physical  characteristics  of  the  geologic  material  overlying 
coal — overburden — or  lying  between  coalbeds  where  more  than  one  bed  is  to  be 
mined — interburden--are  important  to  reclamation  success.   These 
characteristics  are  especially  important  where  spoils  make  up  all  or  part  of 
the  new  growth  media  because  they  control  internal  drainage  and  contribute 
harmful  or  plant  growth-limiting  materials. 

Clayey  materials  generally  present  the  greatest  problem  in  western  reclamation 
because  they  are  slow  to  absorb  moisture  and  often  have  high  salt  content. 
These  properties  are  responsible  for  poor  revegetation  potential  at  many 
sites.   Sodium-rich  expanding  clays  particularly  impede  seed  germination  and 
growth.   Where  both  sandy  and  clayey  materials  occur  in  the  overburden,  they 
can  be  intermixed  in  the  stripping  process  to  reduce  the  undesirable 
characteristics  of  the  clayey  materials.   More  intensive  use  of  effective 
revegetation  and  erosion  control  measures  are  needed  to  achieve  successful 
reclamation. 

The  greatest  technical  challenge  occurs  when  the  entire  overburden  has  a 
harmful  character,  such  as  in  the  sodic  clay  sequences  in  some  of  the  North 
Dakota  lignite  coal  fields.   Generally,  the  salvage  and  replacement  of  topsoil 
have  effectively  overcome  harmful  overburden.   The  use  of  plant  species 
tolerant  to  sodium-rich  soils  would  not  completely  solve  the  problem  because 
plant  diversity  would  be  limited.   Most  raw  spoils  have  low  inherent  nutrients 
and  little  biological  activity  to  make  plant  nutrients  available. 
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Nitrogen  levels  are  also  low.   Adding  fertilizers  is  usually  a  short-term 
solution,  even  though  it  may  help  establish  plants.   In  some  cases,  the  annual 
plant  debris  does  not  decompose,  and  nutrients  do  not  recycle  into  the  soil. 
Adding  topsoil  to  the  raw  spoil  helps  reestablish  soil  microorganisms  whose 
biological  activity  returns  nitrogen  to  the  spoils.   Thus,  OSM's  general 
requirements  for  topsoiling  should  help  to  ensure  reestablishing  of  the 
nutrient-recycling  needed  for  revegetation  and  soil  development. 


SOILS 

The  replaced  growing  medium  for  revegetation  is  important  in  all  stages  of 
reclamation  and  is  probably  one  of  the  most  significant  factors  in  long-term 
successful  reclamation.   The  original  soils  are  a  product  of  the  long-term 
interaction  of  the  climate,  parent  material,  landform,  vegetation,  and  animal 
life  that  developed  on  and  in  them.   Soils  form  a  critical  part  of  the 
ecological  system;  they  contain  a  living  system  of  their  own.   Their 
chemistry,  texture,  and  thickness  are  adjusted  to  the  land  surface  slope,  and 
to  elevation,  temperature,  and  exposure.   In  theory,  successful  long-term 
restoration  would  require  original  soils  to  be  replaced  with  a  reconstructed 
soil  having  similar  characteristics.   Complete  restoration  of  the  genetic 
(natural)  soil  profile,  however,  is  not  an  achievable  goal  in  reclamation 
because  it  is  technically  impractical.   The  enormous  complexity  of  dealing 
with  ecological  systems  can  be  seen  by  examining  a  soils  map  of  a  mining 
property. 

The  use  of  original  soil  materials  on  newly  shaped  mined  lands,  even  if  mixed 
during  salvage,  is  generally  preferable  to  raw  spoil  materials  for 
revegetation.  Original  soil  materials  (1)  provide  a  seedbed  with  more 
desirable  physical  properties;  (2)  introduce  more  plant-available  nutrients; 
(3)  act  as  a  better  medium  to  absorb  and  hold  moisture;  (4)  provide  a  source 
of  native  seeds  and  native  plants;  and  (5)  provide  bacteria,  algae,  fungi,  and 
other  lifeforms  that  can  theoretically  reestablish  the  soil-forming  process. 

BIOLOGICAL  FACTORS 

Biological  factors  affecting  revegetation  exist  both  above  and  below  the 
surface.   Subsurface  biological  components  such  as  bacteria,  fungi,  and 
arthropods,  briefly  discussed  in  the  preceding  discussion  of  soil,  are 
believed  to  be  needed  to  establish  a  self-  sustaining  vegetation  community 
where  large  areas  are  disturbed  by  mining  (Cundell  1977). 

The  greatest  biological  detriment  to  reclamation  is  overgrazing  by  livestock. 
Allowing  cattle  and  sheep  into  planted  areas  before  they  are  fully  established 
has  destroyed  some  plantings  and  has  greatly  weakened  others  (Schumacher  and 
others  1977).   Most  coal  mining  companies  do  not  permit  grazing  on  land  they 
are  trying  to  reclaim  during  the  period  of  mining. 

Reclamation  success  is  also  affected  by  wildlife.   The  first  effect  of 
wildlife  on  revegetation  is  loss  of  seeds  and  the  overbrowsing  of  young  woody 
plants,  particularly  where  these  plants  are  sparse.   Wildlife  heavily  browse 
most  mine  demonstration  and  test  plots  that  are  not  fenced.   Berg  (1975) 
stated  that  where  deer  and  elk  are  plentiful,  revegetation  of  some  species 
could  be  difficult  because  of  overbrowsing.   Seeded  or  planted  woody  species 
can  be  protected  from  overbrowsing  if  they  are  surrounded  by  herbaceous 
vegetation. 
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VEGETATION 

The  natural  vegetation  in  the  western  coal  regions  is  typically  western  zonal, 
responding  to  precipitation,  latitude,  altitude,  and  aspect.   Overall,  plant 
species  and  density  are  closely  related  to  soil  characteristics  and  climate. 
The  lands  to  be  mined  are  grassland,  shrubland,  or  mixtures  of  the  two  and  in 
places  grade  into  open  woodland.   The  trees  are  largely  pinyon  and  juniper  in 
the  south  and  ponderosa  pine  in  the  north.   Some  coal  lands  are  covered  by 
mixed  aspen-oak  brush  and  mixed  high-altitude  shrubs  called  mountain  brush. 
Spruce-fir  forests  cover  the  land  over  some  of  the  subsurface  coal  mines  of 
Utah  and  Colorado. 

Except  in  North  Dakota,  the  vegetation  of  the  western  coal  regions  is  mostly 
native  and  is  only  occasionally  interrupted  by  pasture  and  cropland.   In  North 
Dakota  much  of  the  land  overlying  coal  areas  is  planted  in  grain  or  hay.   By 
far,  the  dominant  use  of  land  is  for  livestock  range.   The  federal  lands  are 
managed  under  a  multiple  use  policy  for  both  livestock  grazing  and  wildlife 
habitat.   The  planned  postmining  uses  are  basically  the  same  as  those  that 
existed  before  mining,  whether  the  land  is  owned  privately  or  by  the  Federal 
Government. 


RECLAMATION  PROCESSES  AND  ESTIMATES  OF  RECLAMATION 
AND  EROSION  CONTROL  EFFECTIVENESS 

Reclamation  is  best  planned  and  implemented  on  a  case-by-case  basis.   No 
single  reclamation  planning  method  is  suitable  for  all  mines.   Although  the 
widest  differences  are  regional,  adjacent  mines  within  the  same  district  or 
even  different  parts  of  a  single  mine  may  present  distinct  reclamation 
challenges  and  require  individual  adjustments  tailored  to  the  differences  in 
soil  materials,  elevation,  slope,  aspect,  time  and  amount  of  precipitation, 
and  growing  season.   Ignorance  of  site-specific  characteristics  of  mined  areas 
has  often  hampered  revegetation,  caused  inaccurate  statements,  and  required 
excessive  expenditures  (Narten  and  others  1983). 


LAND  SHAPING  AND  GRADING 

The  reshaped  form  of  the  mined  land  surface  strongly  influences  the  potential 
for  reclamation  success.   In  the  past,  this  surface  included  (1)  the  nearly 
vertical  highwalls  that  remained  at  the  end  of  the  mine  pit  area  and  (2)  mine 
pits  or  other  depressions  that  would  be  perennially  or  seasonally  flooded. 
Most  of  the  other  disturbed  ground  consisted  of  piles  of  spoil  that  formed 
coalescing  hills  and  ridges  with  steep  slopes  and  loose  materials. 

Erosion  is  greater  on  steep  slopes  and  on  long  slopes  where  seeds  or 
seedlings,  even  if  they  can  be  established,  are  likely  to  be  washed  away  or 
buried  by  eroding  material.   Even  if  they  consist  of  porous  material,  steep 
slopes  are  dry  because  the  rainfall  rapidly  runs  off  them. 

Aspect,  the  direction  that  a  slope  faces  relative  to  the  sun,  also  affects 
plant  growth.  North-  and  east-facing  slopes  are  cooler  and  more  moist  and  are 
usually  easier  to  revegetate.   South-  and  west-facing  slopes  are  hotter, 
drier,  and  generally  more  difficult  to  revegetate.   Seed  mixes  tailored  to 
slope  aspect  have  not  been  widely  used  in  reclamation. 
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Most  surface  manipulations  that  help  catch  and  conserve  moisture  also  reduce 
erosion.   Regulations  now  require  that  the  new  surface  be  regraded  to  restore 
the  approximate  original  contour  of  the  land  with  all  high  walls  and  spoil 
piles  eliminated.   In  addition,  the  backfill  area  must  be  regraded  to  attain 
the  lowest  grade  practicable  but  in  no  case  more  more  than  the  angle  of  repose 
so  as  to  prevent  slides,  erosion,  and  water  pollution. 


SOIL  RECONSTRUCTION 

Original  surface  soil  is  segregated  to  provide  a  top  layer  having  optimum 
growth  characteristics.   Surface  mining,  however,  completely  alters  original 
soil  profile  characteristics,  requiring  soils  to  be  reconstructed  during  land 
restoration  and  reshaping.   Concerns  related  to  soil  reconstruction  include 
availability  of  favorable  plant  growth  material  and  the  varying  amounts  and 
sizes  of  rock  fragments. 

Reconstructed  soils  on  reclaimed  areas  have  properties  that  depend  upon  (1) 
the  amount  of  favorable  plant  growth  material  from  the  soil  types  affected  and 
(2)  the  process  of  effectively  using  those  materials  in  reshaping  and 
regrading.   Reconstruction  soils  often  consist  of  deep,  unconsolidated 
overburden  mantled  with  a  surface  layer  of  original  surface  soil  and  favorable 
plant  growth  material  averaging  12  inches  or  more  thick.   Even  though  this 
reconstructed  soil  has  no  structure,  the  texture  and  rock  fragments  allow  for 
favorable  water  infiltration,  permeability,  and  water-holding  capacity. 
(Soil-water  relationships  are  expected  to  be  enhanced  over  the  preconstruction 
condition  on  soils  shallow  over  bedrock.)   Soil  organic  matter  and  nutrient 
levels  could  be  most  strongly  affected  by  soil  reconstruction.   Adding  such 
organic  matter  as  crop  residues,  manure,  and  wood  fiber  improves  the  soil 
organic  matter  level.  Applying  commercial  fertilizers  containing  nitrogen  and 
phosphorous  is  effective  in  maintaining  soil  fertility,  especially  in  areas 
with  higher  amounts  of  normal  precipitation. 

One  of  the  major  concerns  in  soil  reconstruction  is  contamination  from  toxic 
materials  or  unfavorable  plant  growth  materials,  which  would  affect  soil 
reclamation  potential.   Alkaline  soils  are  a  particular  problem.  Onsite 
testing  and  reclamation  expertise  are  essential  in  mitigating  this  concern. 

The  reclamation  potential  of  the  reconstructed  soil  and  landscape  is  expected 
generally  to  be  suitable  if  overburden  and  favorable  plant  growth  materials 
are  effectively  used  in  soil  reconstruction  and  land  reclamation. 

The  premining  natural  (genetic)  soil  profile  cannot  be  completely  restored, 
but  the  soil  productivity  can  be  reclaimed  to  premining  levels  and  in  some 
cases  enhanced  if  an  intensive  soil  reconstruction  and  reclamation  program  is 
followed  (McCormack  1974,  1976). 


REVEGETATION 

As  well  as  being  the  final  objective,  revegetation  is  also  an  integral  element 
of  the  reclamation  process.   Quick-growing,  short-lived  species  are  planted  to 
provide  temporary  cover  on  stockpiled  material  and  occasionally  to  provide 
shade  and  mulch  for  slower  growing,  more  permanent  species.  A  permanent, 
all-season  cover,  however,  requires  perennial  plants. 
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The  main  goal  of  early  reclamation  attempts  was  to  stabilize  spoils  to  reduce 
erosion.   Perennial  grasses  planted  at  that  time  were  mostly  nonnative 
(introduced)  species  that  were  tough  and  adaptable  but  not  necessarily  useful 
for  grazing  or  conducive  to  establishing  a  diverse  native  plant  community. 
Later,  the  grass  species  being  planted  were  upgraded  to  more  productive 
strains  and  more  palatable  species,  including  native  plants.   Legumes 
(alfalfa,  white  clover,  and  yellow  clover)  were  also  included.   The  broadened 
objective  then  became  both  erosion  control  and  establishment  of  grazing  areas 
for  livestock. 

More  recently,  seedlings  or  seeds  of  woody  browse  species  are  being  planted. 
Introducing  fourwing  saltbush  by  seeding  has  been  particularly  successful  on 
saline  sites.  The  two  objectives  of  ground  cover-erosion  control  and 
biological  productivity  have  stayed  much  the  same;  the  additional  goal  of  a 
diverse,  effective,  and  permanent  vegetation  cover  has  come  under  regulatory 
programs  under  SMCRA.   The  regulatory  authority's  measure  of  success  is  made 
by  comparing  the  ground  cover  and  above  ground  productivity  to  the  selected 
success  standard.   The  selected  success  standards  are  either  undisturbed 
reference  areas  or  technical  standards  approved  by  the  regulatory  authority 
(OSM  1983) . 

Recreating  the  original  vegetation  communities  could  be  extremely  difficult 
and  virtually  impossible  in  some  localized  areas  of  intricate  vegetation 
types,  given  the  changes  in  landforms  and  soils.   The  goal  of  the  regulatory 
authorities  enforcing  SMCRA,  however,  is  to  reestablish  plant  communities 
consistent  with  the  proposed  post  mining  land  use. 

Much  work  has  been  done  and  is  being  done  in  selecting  better  plants  for  use 
in  reclamation.  Many  researchers  have  reported  on  the  variables,  made 
recommendations,  and  identified  problems  in  planting  (Monsen  and  Plummer 
1978),  but  only  limited  research  has  been  done  on  selecting  and  improving 
native  plant  species  to  support  the  needs  of  local  wildlife.   Many  of  the 
grasses  now  used  in  reclamation  planting  are  nonnative  cultivars  selected  for 
their  adaptability  over  wide  areas  and  under  adverse  conditions.   In  the 
western  states,  many  of  these  grasses  have  been  selected  by  the  Soil 
Conservation  Service's  Plant  Material  Centers  (Power  1978).   The  Forest 
Service  has  established  an  arid  land  shrub  selection  and  experimental  breeding 
program  (Monsen  and  Plummer  1978),  in  addition  to  its  long  standing  research 
on  both  native  and  nonnative  grasses  for  coal  mine  reclamation. 

The  Plant  Materials  Centers  make  the  selections  for  testing  on  the  basis  of 
each  plant's  expected  widespread  adaptability  to  the  type  of  site;  its 
persistence  after  establishment;  and  its  intended  use,  such  as  for  wildlife  or 
livestock  forage.   Because  the  evaluation  technique  is  based  on  monocultures 
of  the  tested  plant,  the  behavior  of  the  plant  when  competing  with  other 
species  is  unknown  (Power  1978).   Although  nonnative  plant  selections  were 
found  to  produce  significantly  more  range  forage  (but  provide  less  soil  cover) 
than  the  native  plants,  the  nonnative  species  have  a  tendency  to  be  displaced 
by  native  plants  over  time  in  all  types  of  western  reclamation  (Packer  and 
others  1982) . 

The  Plant  Materials  Centers  disseminate  plant  selections  through  cooperating 
federal  and  state  organizations  to  see  that  the  plants  get  into  the  commercial 
seed  markets.   The  centers  also  prepare  lists  of  the  seed  sources  for 
distribution  by  the  Soil  Conservation  Service.   The  centers  have  collectively 
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published  a  summary  handbook  on  plants  suitable  for  reclamation  work  in  arid 

and  semiarid  regions  (Thornburg  1982).   Some  200  plants,  about  50  percent  of 

them  native  species.. have  been  selected.   Attention  is  now  being  concentrated 
on  native  plants,  which  make  up  70  to  75  percent  of  most  recent  selections. 

In  addition,  forbs  (nongrass  herbaceous  plants)  and  shrubs  are  now  being 

selected  for  testing. 

Seed  has  been  sown  in  a  variety  of  ways  in  western  reclamation — by  aerial  and 
ground  broadcasting,  seed  drills,  and  hydro-seeding  with  mulch. 
According  to  Packer  and  Aldon  (1978),  there  are  preferred  times  and  depths  at 
which  to  sow  different  kinds  of  seeds  and  plants  for  the  best  results.  One  of 
the  problems  facing  reclamation  personnel  has  been  locating  adequate  sources 
of  seed  or  planting  materials  of  many  native  and  naturalized  species. 

Ensuring  adequate  soil  moisture  for  plants  has  been  approached  in  several 
ways,  not  only  to  enhance  seed  germination  and  early  seedling  survival  but 
also  to  provide  deeper,  continued  sources  of  moisture  as  plants  mature. 

Seeds  are  usually  sown  to  take  advantage  of  peak  precipitation  and  soil 
moisture  periods.  To  improve  soil  moisture  absorptions  and  retentions  and  to 
protect  newly  germinated  seeds,  straw  or  hay  mulch  is  commonly  added  to  the 
new  soil  surface.   In  most  places  such  mulching  must  be  partially  buried  to 
keep  it  from  blowing  away.   A  variety  of  slurried  spray-on  mulching  exists, 
and  some  types  have  been  tested  and  used  in  mine  reclamation.  Mulching  is  now 
a  general  requirement,  but  it  can  be  omitted  under  certain  circumstances. 

Such  techniques  as  building  of  terraces  and  small  scattered  depressions  and 
using  continuous  deep  grooves  or  furrows  along  the  contour  of  the  land  have 
been  developed  to  increase  the  amount  of  moisture  stored  in  reworked  soils  and 
spoils.   The  latter  techniques,  termed  deep  chiseling,  effectively  concentrate 
water  in  the  root  zone. 

Chiseling  was  also  effective  in  reducing  wind  destruction  of  small  seedlings 
that  grew  only  in  the  12-inch-deep  grooves.  Most  of  these  surface 
manipulation  techniques  serve  the  dual  purpose  of  reducing  the  amount  and 
speed  of  water  runoff  and  therefore  are  useful  in  erosion  control.   According 
to  Jensen  and  Schaefer  (1979),  both  replaced  soils  and  spoils  tend  to  have 
reduced  capacity  to  absorb  water  because  of  a  reduction  in  porosity. 
Topsoiling,  however,  has  proved  to  be  an  effective  procedure  for  increasing 
water  infiltration  because  the  topsoil  layer  acts  like  a  sponge. 

RECLAIMED  AREA  MANAGEMENT 

Proper  management  of  reclaimed  areas  will  improve  reclamation  success.  One 
management  problem  is  overgrazing  by  livestock.   Allowing  cattle  and  sheep 
into  planted  areas  before  they  are  fully  established  will  destroy  some 
plantings  and  greatly  weaken  others.   After  vegetation  has  been  established, 
however,  properly  managed  grazing  has  been  shown  to  improve  vegetation 
productivity  and  diversity. 


A-244 


RECLAMATION  AND  EROSION  CONTROL  ON  SURFACE-MINED  LANDS 


SUPPLEMENTAL  WATER 

Irrigation  allows  planting  over  a  longer  time  and  assures  the  highest 
percentage  of  seed  germination  and  initial  plant  survival.   Irrigation  was 
observed  as  an  operating  procedure  only  at  the  Navajo  and  San  Juan  mines  in 
New  Mexico,  where  powerplant  cooling  water  for  irrigation  can  be  readily 
obtained.   Irrigation  has  also  been  experimentally  used  at  other  mine 
reclamation  sites  (Ries  and  Day  1978).   Sprinkler  irrigation  has  proved  to  be 
the  most  satisfactory  method  under  field  conditions  (Aldon  and  others  1976). 
But  irrigation  must  be  scheduled  so  that  when  it  is  discontinued  some  plants 
will  survive  without  it  (Curry  1975).  On  some  irrigated  mine  spoils  in  New 
Mexico,  vegetation  thinned  out  significantly  after  irrigation  ended. 


COMPLIANCE  AND  PROPER  IMPLEMENTATION 

To  ensure  effective  reclamation  practices,  techniques  and  procedures  must  be 
implemented  in  a  proper  and  timely  manner.   A  strong  compliance  program  is 
paramount  in  effectively  implementing  reclamation  techniques. 


FOLLOW-UP  MONITORING  AND  MAINTENANCE 

A  monitoring  and  maintenance  program  is  needed  to  ensure  successful 
reclamation.   Effective  maintenance  and  monitoring  programs  identify  problem 
areas  (those  with  adverse  weather  conditions  during  restoration  periods)  or 
small  localized  areas  with  adverse  soil  properties.   Such  programs  would  also 
provide  corrective  measures  to  ensure  erosion  control  and  successful 
reclamation. 


RECLAMATION  RESEARCH  ON  SURFACE-MINED  LAND  IN  THE  WEST 

Three  basic  questions  are  most  commonly  asked  by  the  public,  managers,  and 
staff  people  involved  in  the  coal  leasing  program:   (1)  Can  the  area  be 
effectively  reclaimed?  (2)  What  are  the  major  characteristics  and  problems 
involved  in  reclaiming  the  area?  and  (3)  What  reclamation  measures  and 
techniques  are  needed  to  reestablish  the  desired  postmining  conditions?  To 
answer  these  and  related  questions  on  reclamation  and  to  develop  proper 
reclamation  policies  and  practices  in  the  diverse  environments  of  the  coal 
regions  of  the  United  States  requires  adequate  technical  information  gained 
from  experience  and  research. 

Research  on  reclamation  of  strip-mined  land,  especially  in  dry  regions,  has 
accelerated  greatly  since  the  1960s.   Before  the  1960s,  few  efforts  were  made 
to  reclaim  mined  land,  and  practically  no  specific  research  was  conducted. 
Research  began  in  the  1960s  at  a  few  scattered  sites,  usually  applying  almost 
strictly  a  field  approach  of  comparing  species  adaptability,  surface 
configuration,  and  other  such  practices.   Until  early  in  the  1970s,  little  of 
this  research  was  supported  by  laboratory  analysis  of  the  soils,  overburden, 
vegetation,  and  water. 

Including  analytical  data  added  a  new  dimension  to  reclamation  research  by 
defining  the  nature  and  properties  of  the  resources  being  used  in 
reclamation.   Analytical  data  allowed  for  defining  the  major  problems  in 


A-245 


APPENDIX  5 


reclamation  and  provided  a  scientific  basis  for  interpreting  results. 
Previously,  most  reclamation  research  was  by  trial  and  error  without  adequate 
definition  of  problems  or  interpretation  of  results. 

Also  in  the  early  1970s,  researchers  began  extensive  hydrological  and  geologic 
studies,  applying  the  best  scientific  techniques.   These  aspects  of 
reclamation  research  are  rapidly  proceeding  at  many  locations.   Funding  for 
this  research  has  also  greatly  increased. 

Several  aspects  of  reclamation  research  are  being  conducted  by  scientists 
employed  by  several  organizations,  mining  companies,  and  government  agencies 
throughout  the  United  States  and  Canada.   This  appendix  does  not  attempt  to 
review  all  these  studies  but  to  discuss  some  of  the  recent  studies  by  some  of 
the  leading  U.S.  authorities  in  this  field. 


EMRIA  STUDIES 

BLM  has  actively  funded  coal  development  studies  and  research  through  its 
Energy  Minerals  Rehabilitation  Inventory  and  Analysis  (EMRIA)  program 
conducted  from  1974  to  1982.   Table  A-5-1  lists  EMRIA  reports,  and  Map  A-5-1 
shows  the  locations  of  EMRIA  studies. 

The  EMRIA  program  was  established  to  expedite  the  collection  of  information  on 
reclamation  potential  needed  for  selecting  coal  mine  lease  sites  and  for 
developing  stipulations  to  assure  the  achieving  of  realistic  reclamation  goals. 

The  EMRIA  studies  are  a  multidisciplinary  integration  of  field  and  literature 
data  to  obtain  the  information  needed  to  evaluate  surface  mining 
reclamability.   Data  included  are  geology,  visual  resources,  overburden, 
hydrology,  climate,  soils,  vegetation,  and  land  use.   The  studies  found 
site-specific  problems  affecting  reclamation  potential  and  recommended 
reclamation  measures.  Mitigating  measures,  however,  can  be  developed. 

The  following  are  some  findings  from  the  EMRIA  reports:   (1)  reclamation  in 
the  lower  precipitation  areas  (less  than  8  inches)  is  difficult;  (2) 
successful  reclamation  can  be  accomplished  by  intensive  use  of  effective 
reclamation  measures;  (3)  mine  spoils  should  be  routinely  sampled  and  analyzed 
to  determine  proper  reclamation  techniques;  (4)  where  the  availability  of 
topsoil  and  other  favorable  plant  growth  material  is  a  concern,  extreme  care 
is  needed  in  selecting  arid  storing  suitable  material;  (5)  follow-up  and 
monitoring  are  essential;  (6)  some  small  areas  would  require  special 
reclamation  techniques;  and  (7)  on  most  grazing  areas,  forage  production  could 
be  enhanced. 


SEAM 

The  Surface  Environment  and  Mining  Program  (SEAM)  was  established  by  the 
Forest  Service  to  research  and  apply  new  technology  to  help  maintain  a  quality 
environment  while  meeting  the  Nation's  mineral  needs.   SEAM  is  a  partnership 
of  research,  land  management,  mining  industries,  universities,  and  political 
jurisdictions  at  all  levels  (FS  1979).   From  1973  to  1979,  SEAM  sponsored  more 
than  150  research  and  development  projects.   Together,  the  projects  have 
greatly  added  to  the  body  of  knowledge  on  managing  land  that  has  some 
potential  for  mining. 
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TABLE  A-5-1 
EMRIA  RECLAMATION  STUDY  AREA  REPORTS 


Number 

Distributed  by 

Year 

Title,  State 

(BLM  State  Office) 

Status 

1-75 

Otter  Creek,  MT 

Montana 

Reprinted 

2-75 

Hanna  Basin,  WY 

Wyoming 

Published 

3-75 

Taylor  Creek,  CO 

Colorado 

9/15/81  Reprint 

4-75 

Alton,  UT 

Utah 

Published 

5-76 

Bisti,  NM 

New  Mexico 

Published 

6-76 

Foidel  Creek,  CO 

Colorado 

Published 

7-76 

Red  Rim,  WY 

Wyoming 

Published 

8-76 

Bear  Creek,  MT 

Montana 

Reprinted 

9-76 

Horse  Nose  Butte,  ND 

Montana 

Reprinted 

10-77 

Beulah  Trench,  ND 

Montana 

Published 

11-7  7 

Pumpkin  Creek,  MT 

Montana 

Published 

12-7  7 

Hanging  Woman,  MT 

Montana 

Published 

13-77 

White  Tail  Butte,  WY 

Wyoming 

Published 

14-77 

Potter  Mountain,  WY 

Wyoming 

Not  Available 

15-77 

Henry  Mountain,  UT 

Utah 

Published 

16-77 

Emery,  UT 

Utah 

Published 

17-77 

Kimbeto,  NM 

New  Mexico 

Published 

18-77 

Fish  Creek,  CO 

Colorado 

Published 

19-78 

Ojo  Encino,  NM 

New  Mexico 

Published 

20-78 

Lay  Creek,  CO 

Colorado 

Published 

21-78 

Prairie  Dog  Creek,  MT 

Montana 

Published 

22-78 

Rattlesnake  Butte,  ND 

Montana 

Published 

26-79 

McCallum,  CO 

Colorado 

Published 

27-79 

Arkoma,  OK 

New  Mexico 

Draft 

28-79 

Overburden  Analysis,  AL 

Eastern  States 

Published 

29-79 

North  Beulah  Study  Area, 

ND   Montana 

Published 

30-79 

Cook  Mountain,  MT 

Montana 

Published 

34-80 

Collum  Gulch,  CO 

Colorado 

Published 

36-80 

Fattig  Study  Area,  MT 

Montana 

Published 

37-80 

Garrison,  ND 

Montana 

Published 

38-80 

Circle  2,  MT 

Montana 

Published 

39-80 

Thirteen  Mile  Creek,  MT 

Montana 

Published 

40-80 

Woodson  PRLA,  MT 

Montana 

Published 

41-80 

Burns  Creek,  MT 

Montana 

Published 

42-80 

S.W.  Glendive,  MT 

Montana 

Published 

43-80 

Williams  County,  ND 

Montana* 

Published 

44-80 

McKenzie  County,  ND 

Montana* 

Published 

*Dickinsoo  (North  Dakota)  District 
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To  get  the  knowledge  to  land  managers,  planners,  and  other  people  in  the 
field,  the  SEAM  program  prepared  guides  that  focused  on  specific  disciplines 
that  might  be  affected  by  mining.   The  guides  present  the  results  of  research 
and  provide  a  common  starting  point  to  ensure  that  impacts  are  reasonably 
mitigated  and  that  reclamation  meets  up-to-date  performance  standards. 


NARTEN  AND  OTHERS 

A  study  of  22  western  coal  mines  at  17  locations  in  North  Dakota,  Montana, 
Wyoming,  Colorado,  Utah,  Arizona,  and  New  Mexico  (Map  A-5-2)  conducted  by 
scientists  from  the  U.S.  Geologic  Survey,  BLM,  OSM,  and  the  Forest  Service, 
led  by  P.F.  Narten,  concluded  that  specific  long-term  results  of  reclamation 
cannot  be  predicted  with  certainty.   Guidelines,  however,  exist  for 
determining  the  potential  for  reclamation  success.  Moreover,  observations 
reveal  that  land  can  be  successfully  revegetated  under  a  planned  reclamation 
program.   Land  productivity,  however  measured,  can  eventually  be  returned  to 
nearly  the  original  level  for  soil  of  a  given  character  (Narten  and  others 
1983). 


OTHER  RESEARCH 

Since  the  enactment  of  SMCRA  in  1977,  coal  mine  reclamation  research  has 
focused  on  three  research  components:   experimental  practices  at  active 
reclamation  sites,  state  mining  and  mineral  resources  and  research  institutes, 
and  the  Abandoned  Mine  Land  (AMD  reclamation  program. 

In  addition,  research  and  the  development  of  innovative  practices  is  ongoing 
at  several  mines  in  the  West  as  a  result  of  site-specific  conditions  attached 
to  SMCRA  permits,  either  as  experimental  practices  or  through  other  regulatory 
provisions.   In  some  cases,  mine  operators  have  been  required  to  conduct 
applied  research  on  specific  reclamation  situations  through  permit 
conditions.   Permit  conditions  that  require  monitoring  cover  a  range  of 
topics,  including  the  extent  and  potential  for  erosion,  recontoured  spoil 
subsidence,  overburden  chemistry  (through  ground  water  monitoring,  leach 
tests,  and  mixing  studies),  soil  salinity/sodicity  and  salt  migration,  the 
effects  of  irrigation  water  on  soil  salinity,  and  alkalinity  and  molybdenum 
levels  in  vegetation  on  reclaimed  surfaces.  Other  conditions  require 
operators  to  conduct  research  programs  to  develop  criteria  for  judging  the 
success  of  wetlands  restoration  and  to  delineate  suitable  overburden  or  other 
alternative  materials  for  topdressing. 

Although  many  federal  agencies  have  sponsored  surface  mine  reclamation 
research,  most  of  this  involvement  was  discontinued  in  the  late  1970s  or  early 
1980s.   Some  discipline-specific  research  relevant  to  particular  aspects  of 
reclamation  continues  to  be  funded  at  a  much  lower  level.   Funding  for  the 
mineral  and  resources  research  institutes  was  discontinued  in  1982  although 
specific  applied  research  projects  continue  to  be  funded  by  OSM,  either  alone 
or  in  cooperation  with  other  agencies. 
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MAP  A-5-2    WESTERN  COAL  MINES  ASSESSED  IN  USGS-BLM-OSM-FS 
RECLAMATION  STUDY  (NARTEN  AND  OTHERS  1983) 
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Extensive  research  programs  have  also  been  conducted  by  university  research 
groups,  usually  in  cooperation  with  particular  mines,  dealing  with  all  aspects 
of  reclamation  (climate,  soils  and  soil  reconstruction,  overburden  analysis 
and  handling,  revegetation,  surface  and  groundwater  hydrology,  and 
supplemental  water).   Currently  participating  groups  include  Colorado  State 
University,  Montana  State  University—Reclamation  Research  Unit  and  Institute 
for  Natural  Resources,  North  Dakota  State  University — Land  Reclamation 
Research  Center,  Brigham  Young  University,  the  University  of  Utah—Institute 
for  Land  Rehabilitation,  and  the  University  of  Wyoming.   Some  state  agencies 
also  are  sponsoring  reclamation  research.   North  Dakota's  reclamation  law,  for 
example,  requires  the  regulatory  authority  to  provide  the  legislature  with  an 
annual  survey  of  past  and  present  reclamation  research,  current  and  future 
research  needs,  and  projected  estimates  of  funding  requirements  for  conducting 
and  administering  reclamation  research.   In  Wyoming,  however,  the  legislature 
has  determined  that  the  regulatory  authority  is  not  intended  to  be  a  research 
agency. 

Recent  published  research  concerning  surface  coal  mine  reclamation  in  the  West 
can  be  grouped  into  seven  general  categories:   geology,  acid-forming 
materials,  toxic  materials,  hydrology,  soils,  vegetation,  and  wildlife. 

GEOLOGY 

Geologic  information  from  the  minesite  and  surrounding  area  is  used  for 
evaluating  several  aspects  of  the  mining  operation  and  reclamation.   Among  the 
information  determined  is  (1)  mining  methods  and  operational  layout 
(determined  through  an  analysis  of  subsurface  rock  types,  location  and 
characteristics  of  the  coal,  and  structural  aspects  such  as  faulting  and 
fracture  orientation),  (2)  geomorphic  characteristics  of  the  site  (premining 
and  postmiming  topography,  postmining  slope  stability,  and  subsidence),   (3) 
hydrologic  assessment  (surface  water  drainage  characteristics  and  ground  water 
occurrence,  movement,  storage,  and  recharge),  and  (4)  overburden  material 
assessment  as  it  relates  to  reclamation  feasibility  (may  coincide  with 
hydrology  in  situations  involving  drainage  over  the  mine  area  or  subsurface 
aquifers  overlying  the  coal). 

The  methods  of  inventorying  the  geology  of  project  areas  have  been  well 
established  by  the  U.S.  Geologic  Survey  (USGS) ,  including  the  use  of  USGS 
topographic  maps  as  a  base  for  mine  planning  maps.  The  ongoing  studies  and 
publications  by  the  Bureau  of  Mines  and  BLM  concern  mining  methods  and  mine 
operation.   The  Bureau  of  Mines  is  concluding  subsidence  studies  on  several 
western  underground  mines  during  1985,  and  the  U.S.  Forest  Service  continues 
subsidence  studies  by  aerial  photography  on  individual  underground  mines  on 
Forest  Service  lands. 

OSM  has  developed  many  computer  applications  for  geologic  data  in  mining  as  it 
relates  to  the  reclamation  effort  (Kirk  1984).   And  OSM,  other  federal 
agencies,  mining  contractors,  and  the  mining  industry  continue  to  develop 
computer  models  to  simulate  and  predict  geology-related  impacts  on  mining  and 
reclamation  so  that  effective  methods  can  be  implemented  in  the  field. 
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ACID-FORMING  MATERIALS 


Acid-forming  materials  in  coal  mining  usually  consist  of  sulfide  minerals, 
such  as  iron  pyrite,  in  the  coal  that  react  with  air  and  water  to  form 
sulfuric  acid.   The  acid  in  turn  mixes  with  the  surface  or  ground  water  to 
reduce  the  pH  of  the  water.   The  resulting  acidic  water  can  then  begin  to 
leach,  transport,  and  concentrate  toxic  metals  from  the  surrounding  overburden 
and  soil. 

Overburden  strata  and  minesoils  containing  acid-forming  materials  occur 
throughout  mining  regions.   Dollhopf  (1984),  Sobek  (1984),  and  Fisher  (1984b, 
1985)  have  prepared  relatively  current  technical  review  papers  describing  the 
presence  of  acid-forming  materials.  Also  being  mapped  are  extremely  acidic 
naturally  occurring  soils  that  develop  from  parent  rocks  and  materials 
containing  acid-forming  materials. 

Acid  base  accounting  (Sobek  and  others  1978)  is  the  analytical  parameter 
relied  upon  for  measuring  acid-forming  material  in  soil  or  spoils  material. 

Analytical  methodologies  include  those  described  by  Sobek  and  others  (1978) 
and  Smith  and  others  (1974),  with  recent  contributions  from  O'Shay  (1982). 
Askenasy  (1984)  revised  the  acid-forming  material  accounting  procedure  used  by 
the  Texas  Railroad  Commission.   Russell  and  Dollhopf  (1984)  have  developed  a 
method  for  determining  the  total  lime  requirement  for  acid  sites.  Work 
continues  on  developing  a  weathering  chamber,  whose  results  are  important  in 
validating  results  from  acid  base  account  data  and  other  analytical  methods. 

In  revising  soil  and  overburden  guidelines  in  Montana  and  Wyoming 
respectively,  Carlstrom  and  Harrington  (1984),  and  Boon  (1985)  have  reduced 
the  number  of  microelements  needed  in  soil  and  overburden  testing  programs  as 
suggested  by  Munshower  (1982)  and  Munshower  and  Fisher  (1984b). 

Sandoval  (1983)  evaluated  sodium  concentrations  in  overburden  and  minesoil 
construction  concerns  at  the  San  Juan  Mine  in  New  Mexico.   Much  salinity  and 
sodicity  research  has  also  been  conducted  with  crop  plants  and  irrigation 
concerns  in  the  region.  The  dominant  publication  (Soil  Salinity  Staff  1954) 
is  being  revised.   Others  that  have  greatly  contributed  to  the  knowledge  of 
sodium  in  regional  soils  and  minesoils  include  Dollhopf  and  others  (1981), 
Gould  and  others  (1977),  Merrill  and  others  (1980),  Miyamoto  and  others 
(1975),  and  Sandoval  and  Gould  (1978). 


HYDROLOGY 

Potential  impacts  on  hydrologic  regimes  are  important  considerations  to 
successful  reclamation  (Simmons  and  others  1984).   Research  in  recent  years 
has  centered  on  predictive  hydrologic  modeling.  Much  money  has  been  spent  on 
developing  hydrologic  models  for  many  of  the  regions.   McWhorter  (1982,  1983) 
and  Van  Voast  (1982)  have  developed  hydrologic  principles  and  models  to  help 
refine  techniques.   Others  have  been  involved  in  developing  models,  and  some 
use  has  been  made  of  rainfall  simulation  studies. 
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TOXIC  MATERIALS 

Two  groups  of  substances  are  considered  potentially  toxic:  (1)  microelements 
such  as  boron,  selenium,  arsenic,  copper,  and  molybdenum  and  (2)  more  common 
chemical  components  occurring  in  high  concentrations  such  as  sodium  and 
soluble  salts. 

The  most  important  and  widespread  microelements  of  western  regional  concern 
are  boron  and  selenium.   In  addition,  a  wide  range  of  microelements  (including 
lead,  cadmium,  zinc,  manganese,  and  aluminum)  become  highly  soluble  and 
potentially  toxic  at  low  minesoil  pH  values  (Bradshaw  and  Chadwick  1980; 
Fisher  1984b) . 

Gough  and  other  (1979),  Gough  and  Severson  (1981,  1983),  and  Kabata-Pendias 
and  Pendias  (1984)  have  studied  the  uptake  by  plants  of  potentially  toxic 
microelements  in  soils  and  overburden.   Munshower  and  Neuman  (1978a,  1978b, 
1980)  have  studied  the  copper  and  molybdenum  concentrations  of  plants,  soils, 
and  overburden.   Rosenfeld  and  Beath  (1964)  and  Trelease  and  Beath  (1949) 
studied  the  distribution  of  selenium  in  western  ecosystems.  Munshower  and 
Fisher  (in  preparation)  have  recently  completed  a  review  of  selenium  and  its 
role  in  surface  mine  planning  and  regulation.   Boron  is  of  major  concern  in 
construction  of  minesoils  in  southwestern  Wyoming  coal  deposits  dominated  by 
evaporitic  depositional  environments  (Boon  1985;  Severson  1985).   Munshower 
(1984)  studied  nutrient  solutions  with  differing  levels  of  boron  using  several 
native  plant  species. 


SOILS 

Much  progress  has  occurred  in  developing  soils  information  and  analytical 
procedures  through  research  efforts  in  the  past  few  years.   Accurate  soils 
information  is  essential  in  surface  mine  reclamation.   Research  to  evaluate 
methods  used  in  laboratories  to  provide  quality  control  of  soil  analyses  and 
the  associated  analytical  procedures  have  been  undertaken  to  improve  the 
consistency  of  laboratory  results.   In  turn,  these  results  have  been  used  to 
revise  state,  university,  and  federal  guidelines  for  analyzing  soils  for 
evaluating  the  permitting  process. 

Carlstrom  and  Harrington  (1983,  1984)  have  conducted  laboratory  testing  of 
soil  in  Montana  to  improve  the  consistency  of  results  received  from 
laboratories  analyzing  soil  for  reclamation  purposes.  Williams  (1984,  in 
preparation)  is  editing  major  publications  on  soil  and  overburden  parameters 
for  surface  coal  mine  reclamation  and  will  develop  state-of-the-art 
interpretative  information  for  reclamation  planning.   Askenasy  (1984)  released 
informal  directions  for  soil  and  overburden  analysis  with  respect  to  mined 
land  reclamation. 


VEGETATION 

Recent  vegetation  research  has  focused  on  refining  the  quantitative  sampling 
of  vegetation,  manipulating  and  handling  data,  and  identifying  factors 
involved  in  establishing  permanent,  effective,  and  diverse  vegetation. 
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Baseline  vegetation  information  is  an  important  component  for  designing  a 
revegetation  program  and  for  evaluating  success  in  meeting  revegetation 
standards.   Research  on  methodologies  used  for  evaluating  baseline  vegetation 
and  revegetation  success  include  Prodgers*  (1983)  review  of  the  methodology 
for  baseline  data  collection  and  Chambers  and  Brown's  (1983)  review  of  the 
potential  use  of  data  collection  methods. 

Research  concerning  the  evaluation  of  the  chemical  effects  of  reclamation  on 
plant  physiology  include:  Gough  and  Severson's  (1981)  analysis  of  the  element 
concentrations  in  the  revegetated  species  from  13  coal  mines  in  five  western 
states,  Munshower  and  Neuman's  (1980)  analysis  of  the  elemental  concentrations 
in  native  plant  species  growing  in  minesoil  and  native  range,  Gough  and 
Severson's  (1983)  analysis  of  the  biogeochemical  variability  of  plants  on 
native  and  reclaimed  sites  in  the  San  Juan  Basin,  New  Mexico,  and  Sandoval's 
(1983)  evaluation  of  the  mined  land  reclamation  at  the  San  Juan  Mine  in  New 
Mexico. 


WILDLIFE 

Recent  reclamation  investigations  involving  wildlife  have  included  efforts  to 
recreate  biotic  and  abiotic  components  of  wildlife  habitats.   Some  of  these 
efforts  have  focused  on  components  known  to  be  essential  for  target  species  of 
wildlife,  for  example,  cliff-like  features  for  golden  eagles  and  prairie 
falcons  (Camenzind  1983,  1984).   Other  efforts  have  been  directed  toward 
general  wildlife  diversity  through  the  restoration  of  valuable  habitats  such 
as  wetlands  and  shrub-woodlands  (Martin  1984;  Jackson  1984).   A  recent 
OSM-funded  investigation  evaluated  the  effectiveness  of  standard  mitigation 
measures  for  wildlife  on  western  mines. 


FUTURE  RESEARCH  NEEDS 

More  research  will  be  needed  to  supplement  current  research.   Future  trends  in 
research  will  be  based  on  the  response  to  such  essential  ecosystem  processes 
as  nutrient  cycling,  mycorrhizal  activity,  and  soil  and  water  dynamics  as 
related  to  surface  mining  disturbance  (Hargis  and  Redente  1984). 

The  effects  of  mining-induced  changes  on  nutrient  cycling  and  availability  and 
the  diversity  of  the  reconstructed  soils  are  as  yet  not  fully  understood. 
Better  understanding  of  these  processes  are  needed  to  further  improve 
reclamation  technology  (Schafer  1984).   But  enough  research  has  been  conducted 
on  topsoil  and  subsoil  handling  on  surface  mines  in  the  West  to  offer 
practical  procedures  (Hargis  and  Redente  1984). 

The  state-of-the-art  in  soil  and  overburden  management  of  disturbed  land  in 
the  West  is  based  largely  on  the  response  of  plant  cover  and  biomass  to 
management  practices.   Under  current  trends  in  research,  in  another  5  years 
the  state-of-the-art  will  be  based  on  the  response  of  essential  ecosystem 
processes,  such  as  mycorrhizal  infection,  nutrient  cycling,  and  soil  water 
dynamics,  to  disturbance  and  management  practices.   This  state-of-the-art  will 
allow  mine  operators  and  others  to  make  better  premining  forecasts  of 
revegetation  potential  and  to  refine  management  techniques. 
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The  severity  of  the  soil  disturbance  that  occurs  during  surface  mining  and  the 
corresponding  complexity  of  the  recovery  process  require  that  revegetation 
experiments  be  monitored  long  enough  to  evaluate  the  biological  processes 
occurring.  One  of  these  processes  is  nutrient  cycling.   To  be  able  to 
understand  the  effects  of  reclamation  treatment,  vegetation  response  must  be 
monitored  long  enough  (5-10  years)  to  see  how  well  the  system  sustains 
vegetation  production.   Specific  nutrient  cycling  parameters,  such  as 
mineralization  and  immobilization,  must  be  monitored  to  determine  how  well  the 
system  functions  (Hargis  and  Redente  1984). 

Coupled  with  the  experience  of  mining  companies,  research  has  improved 
reclamation  of  mined  land  in  the  West.   Revegetated  mined  land  is  providing 
many  desired  postmine  land  uses,  but  problems  remain  in  establishing  important 
perennial  grasses.  Moreover,  weather  variations  from  month  to  month  and  year 
to  year  pose  risks  for  seeding  efforts. 

Dedication  to  quality  mined-land  reclamation  must  be  maintained.   Long-term 
adequacy  of  mined-land  reclamation  and  the  continued  productivity  and 
stability  of  reclaimed  mined  land  must  be  evaluated.   Research  is  needed  on 
concurrent  establishment  of  grasses  with  other  plant  species  because  increased 
diversity  in  plant  growth  forms  is  desirable  in  certain  situations  (Ries  and 
DePuit  1984) . 

Despite  the  problems  and  questions  that  remain,  the  degree  of  past,  present, 
and  future  progress  in  reclamation  technology,  as  exemplified  by  improved 
establishment  and  management  of  perennial  grasses,  is  encouraging.   If  the 
current  pattern  of  progress  is  maintained  in  coming  years,  the  outlook  for 
coexistence  of  mining  and  grass  agriculture  is  the  northern  Great  Plains  is 
promising. 

An  extensive  current  literature  search  of  studies  relating  to  reclamation, 
vegetation,  and  erosion  control  on  surface  mined  lands  and  other  disturbed 
land  is  being  made  and  can  be  reviewed  at  the  BLM  Division  of  EIS  Services  in 
Denver  or  the  BLM  Denver  Service  Center. 


SUMMARY 

Successful  erosion  control,  land  restoration,  reclamation,  and  revegetation 
are  expected  to  be  achieved  through  the  federal  coal  regions  if  the  coal 
industry  implements  effective  measures  and  practices  tailored  to  the  kinds  of 
land  disturbance  and  conditions  found.  A  strong  compliance  program, 
accompanied  by  an  effective  monitoring  and  maintenance  program,  is  needed  to 
ensure  that  measures  are  applied  in  a  timely  and  effective  manner  and  that 
follow-up  measures  are  carried  out.   Adverse  impacts  to  soils  and  their 
potential  to  produce  vegetation  and  crops  at  preconstruction  levels,  however, 
would  be  significant  if  erosion  control,  soil  reconstruction,  and  reclamation 
measures  are  not  implemented  in  noncompliance  with  approved  plans. 

The  results  of  research  and  experiences  reveal  that  current  reclamation 
objectives  can  be  met  when  the  reclamation  effort  is  designed  on  the  basis  of 
site-specific  need  and  when  existing  technology  is  used  (Narten  and  others 
1983).   Continuing  research  designed  to  meet  specific  needs  will  also  enhance 
efforts  to  ensure  successful  reclamation. 
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INTRODUCTION 


BACKGROUND 


The  analyses  in  Appendix  6  define  the  major  policy  decisions  that  would 
substantially  shape  the  detail  of  the  federal  coal  management  program 
described  as  the  Proposed  Action  in  the  EIS.   With  one  exception  (Screening 
Expressions  of  Leasing  Interest),  these  analyses  reflect  the  Department's 
evaluation  of  recommendations  contained  in  the  Report  of  the  Commission  on 
Fair  Market  Value  Policy  for  Federal  Coal  Leasing  (  LItiowp*  C555ISIOT  i5d 
Environmental  Protection  in  the  Federal  Coal  Leasing  Program,  a  report  by  the 
Office  of  Technology  Assessment: (Other  recommendations  require  legislation 
do  not  require  detailed  analysis,  were  rejected,  or  are  addressed  in  Appendix 
1  of  this  EIS— The  Review  of  Unsuitability  Criteria  in  Federal  Coal  Leasing 
comments  on  this  report,  and  the  BLM's  response.) — ' 

Former  Secretary  Clark  premised  the  acceptance  of  recommendations  in  these  two 
reports  on  the  submission  of  the  Department's  implementation  proposals  to  the 
general  public  for  full  review  and  comment.  Comment  opportunities  have 
included  public  meetings,  mailings  to  interested  parties,  notices  in  the 
Federal  Register,  and  inclusion  in  Appendix  6  of  the  Draft  EIS  Supplement  on 
the  Federal  Coal  Management  Program.  ~ ~  ■  .  ,  

The  impacts  of  incorporating  the  proposals  in  Appendix  6  have  been  studied  in 
separate  environmental  assessments,  including  a  recent  updating  for  those 
changes  brought  about  in  response  to  the  Linowes  Commission  Report.   Both 
assessments  are  included  in  Appendix  10  of  this  EIS. 

POST-EIS  DECISION  PROCESS 

Thirty  days  after  the  availability  of  the  EIS  is  formally  announced  in  the 
Federal  Register,  the  Secretary  may  implement  decisions  on  the  choice  of  a 
Federal  coal  management  program.  He  also  may  elect  to  have  no  program  at 
all.  The  decisionmaking  mechanism  will  be  a  Secretarial  Issue  Document 
(SID).   This  SID  will  serve  as  the  Record  of  Decision  for  the  supplemental  EIS 
by  answering  the  following  questions: 

1.  Should  the  Federal  Government  have  in  place  a  National  program 
to  consider  leasing  publicly  owned  coal  resources? 

2.  If  the  answer  to  the  first  question  is  yes,  what  should  be  the 
content  of  such  a  program? 

The  SID  will  provide  an  opportunity  for  the  Secretary  to  review  various 
program-related  administrative  actions  the  Department  has  taken  at  the  bureau 
and  assistant  secretarial  level  in  the  past  18  months.   These  administrative 
actions  cover  internal  Department  procedures  necessary  to  achieve  the  goals, 
objectives,  and  recommendations  in  the  OTA  and  Linowes  Commission  reports- 
they  represent  a  good  faith  effort  by  the  Department  to  incorporate  the  spirit 
of  the  recommendations  in  both  reports  without  foreclosing  any  options  as  to 
the  ultimate  choice  of  a  coal  program. 
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On  November  5,  1984  and  March  15,  1985  the  Department  proposed  rules  to 
implement,  respectively,  the  recommendations  accepted  from  the  Linowes 
Commission  and  OTA  reports.   The  SID  will  contain  an  analysis  of  public 
comment  on  the  proposed  rules  and  will  enable  the  Secretary  to  make  necessary 
decisions  that  would  allow  the  BLM  to  complete  a  final  rulemaking.   The 
Secretary  will  also  be  asked  to  make  decisions  setting  policies  or  providing 
guidance  to  the  BLM,  decisions  that  may  be  implemented  without  rulemaking. 
Appendix  6  of  this  EIS  contains  an  analysis  of  issues  in  these  rulemaking 
proposals. 

Another  category  of  actions  requiring  the  Secretary's  attention  in  the  SID  is 
the  resolution  of  other  issues  raised  by  commenters  on  the  draft  EIS  and  its 
companion  documents,  notably  the  Review  of  Unsuitability  Criteria  in  Federal 
Coal  Leasing.   Issues  that  will  be  brought  to  the  Secretary's  attention 
include  principally  those  relating  to  the  need  for  a  proposed  rulemaking  that 
would  incorporate  additional  unsuitability  criteria  into  the  regulations.   See 
the  comments  on  the  Review  and  their  responses  in  Appendix  1  of  this  final  EIS 
for  a  discussion  of  these  issues. 

If,  as  an  outgrowth  of  the  Secretary's  decisions  in  the  SID,  additional  rule 
changes  are  proposed,  necessary  National  Environmental  Policy  Act  compliance 
will  be  completed  in  tandem  with  the  rulemaking. 

The  Secretary  will  make  no  decisions  concerning  proposals  or  analysis  of 
amounts  of  coal  to  be  leased,  identification  of  potential  lease  tracts,  or 
proposed  lease  sale  schedules.  These  decisions  will  be  forthcoming  in  the 
normal  course  of  events  under  whichever  national  coal  leasing  program  the 
Secretary  selects. 

ISSUE  ANALYSES 

Each  issue  analysis  contains  the  following  information:   origin  of  the 
proposal  (whether  stemming  from  recommendations  by  the  Office  of  Technology 
Assessment,  Linowes  Commission,  or  other  source);  Secretary's  response  and 
tentative  commitment;  public  comment  summary,  if  applicable;  how  the  proposal 
would  be  implemented;  and  options  for  consideration  (to  adopt,  modify,  or 
reject).  These  issues  analyses  further  serve  to  document  the  Department's 
commitment  to  a  process,  begun  in  June  1984,  of  obtaining  public  comment  and 
documenting  its  responses  to  these  comments  for  all  proposed  coal  management 
program  changes . 

For  each  Appendix  6  item  a  statement  has  been  added  to  clarify  whether  the 
proposal  in  question  has  been  considered  a  part  of  the  Proposed  Action.  These 
statements  serve  to  clarify  the  scope  of  the  environmental  analysis  in  the 
EIS.  Where  several  possible  options  exist  for  the  Secretary's  choosing,  an 
indication  is  made  of  which  option  the  BLM  assumes  will  be  selected  for  the 
purpose  of  the  SEIS.  All  options  will  remain  open  to  the  Secretary,  however, 
in  his  subsequent  decisions  on  the  form  and  detail  of  the  Federal  coal 
management  program. 
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APPLICATION  OF  COAL  SCREENS 
I.   Origin  of  Proposal 

Office  of  Technology  Assessment  policy  option  7:   Incorporate  cumulative 
impact  assessment  in  pre-sale  planning  decisions. 

II.   Secretary's  Response 

"OTA  suggested  that,  generally,  but  not  always,  the  four  (coal)  screens 
should  be  applied  sequentially  from  the  top  down.   The  Department  agrees 
except  in  cases  where  there  are  indications  that  the  application  of 
later  screens  earlier  in  the  process  would  prove  more  efficient  because 
lands  would  be  deleted  from  further  consideration  without  expending 
added  resources".   (July  9,  1984,  page  28). 

Responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Branch  of  Coal  Leasing, 
Washington,  D.C.  (BLM) 

III.   Public  Comment  Summary 

A  copy  of  the  Bureau's  proposal  on  the  application  of  the  four  coal 
screens  was  sent  to  State  Governors  and  major  interest  groups  and 
organizations  in  November  1984.   Following  this  distribution  the 
Department  held  information  briefings  in  Denver,  Colorado  on  December  6 
and  7,  1984  and  Washington,  D.C,  January  8,  1985.   The  proposal  was 
also  published  in  Appendix  6  to  the  draft  Supplement  to  the  1979 
Programmatic  Coal  EIS  in  February  1985.   Comments  on  the  draft  EIS  were 
accepted  through  May  9,  1985,  which  included  a  30-day  extension  of  the 
public  comment  period. 

Comments  were  received  from: 

American  Mining  Congress /National  Coal  Association 
National  Wildlife  Federation 

One  commenter  pointed  out  an  apparent  inconsistency  between  the 
regulations  and  the  proposal  (i.e.  the  regulations  provide  for 
simultaneous  application  of  the  four  screens  whereas  the  proposal 
specified  sequential  application).   The  other  commenter  urged  the 
Department  to  restore  the  1979  regulations  which  required  sequential 
application  of  the  screens. 

Neither  comment  warranted  a  change  to  the  Bureau's  proposal.   Although 
the  first  comment  is  technically  correct.   The  sequential  application 
proposal  is  merely  a  restoration  of  the  1979  procedure  and  is  responsive 
to  OTA's  concern  that  the  screens,  generally,  be  applied  in  sequence. 
Further,  restoration  of  the  sequential  application  of  the  coal  screens 
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through  regulations  seems  unnecessary.   The  regulations  should  not  be 
cluttered  with  the  "recipe-like"  details  of  how  the  screens  should  be 
applied.   Rather,  the  regulations  should  remain  as  a  framework  of 
general  requirements  (e.g.  that  the  screens  be  applied),  reserving  the 
"how  to"  details  for  Bureau  manuals. 

IV.   Implementation 

The  Coal  Land  Use  Planning  Procedures  Handbook  will  specify  that  the 
coal  screens  are  to  be  applied  sequentially,  except  when  it  is  more 
efficient  and  effective  to  apply  a  later  screen  earlier. 

V.   Decision  Options 

1.  Adopt  the  proposal  and  include  as  Bureau  manual  procedure. 

2.  Reject  proposal  and  adopt  through  regulations. 

3.  Restore  requirement  to  regulations  that  screens  be  applied  in 
sequence. 

Based  on  review  to  date,  including  an  analysis  of  public  comment,  the 
Application  of  Coal  Screens  proposal  as  in  1  above  is  included  in  the 
Proposed  Action  description  in  Chapter  2  for  the  purpose  of 
environmental  analysis  in  this  EIS.   All  options,  however,  remain  open 
to  the  Secretary  in  his  determination  of  the  form  and  details  of  the 
Federal  coal  management  program  following  publication  of  this  EIS. 
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PUBLIC  PARTICIPATION  CALENDARS 
I.   Origin  of  Proposal 

Office  of  Technology  Assessment  policy  option  3  (Improve  the 
effectiveness  of  public  participation). 

II.   Secretary's  Response 

"At  the  beginning  of  both  the  land  use  and  activity  planning  processes, 
BLM  will  develop  and  release  calendars  clearly  identifying  each  point  at 
which  public  participation  is  encourgaged"   (July  9,  1984,  page  10). 

Responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Branch  of  Coal  Leasing, 
Washington,  D.C.  (BLM). 

III.  Public  Comment  Summary 

A  copy  of  the  Bureau's  proposal  on  public  participation  calendars  was 
sent  to  State  Governors  and  major  interest  groups  and  organizations  in 
November  1984.   Following  this  distribution  the  Department  held 
information  briefings  in  Denver,  Colorado  on  December  6,  and  7,  1984  and 
Washington,  D.C,  January  8,  1985.   The  proposal  was  also  published  in 
Appendix  6  to  the  draft  Supplement  to  the  1979  Programmatic  EIS  in 
February  1985.   Comments  on  the  draft  EIS  were  accepted  through  May  9, 
1985,  which  included  a  30-day  extension  of  the  public  comment  period. 

Only  one  comment  was  received.   A  mining  company  suggested  that  for  each 
RCT  meeting  public  response  should  be  limited  to  items  on  the  agenda  and 
a  transcript  of  salient  points  be  provided  to  the  appropriate  RCT 
chairman  or  respondent. 

The  proposed  procedures  for  public  participation  will  give  the  public 
advance  notice  of  the  availability  of  documents  and  topics/issues 
to  be  considered.   This  will  permit  the  public  more  time  to  review 
and  develop  comments.   Structuring  public  participation  in  this 
manner  should  focus  public  concerns  on  germane  issues/topics  and 
result  in  well  founded,  documented,  presentations.   The  commenter's 
concern  should,  therefore,  be  resolved  through  the  Departments  efforts 
to  enhance  the  quality  of  public  envolvement. 

IV.  Implementation 

The  Coal  Land  Use  Planning  Procedures  Handbook  and  the  Competitive 
Leasing  Handbook  (Chapter  2)  will  require  the  publication  of  public 
participation  calendars  for  resource  management  planning  and  activity 
planning.   Calendars  will  list  key  points  at  which  the  public  may 
participate,  including  the  expected  date. 

V.   Decision  Options 

1.  Adopt  proposal  for  public  participation  calendars. 

2.  Reject  proposal. 
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Based  on  review  to  date,  including  an  analysis  of  public  comments,  the 
public  participation  calendar  proposal  is  included  in  the  Proposed 
Action  description  in  Chapter  2  for  the  purpose  of  environmental 
analysis  in  this  EIS.   All  options,  however,  remain  open  to  the 
Secretary  in  his  determination  of  the  form  and  details  of  the  Federal 
coal  management  program  following  publication  of  this  EIS. 
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I.   Origin  of  Proposal 


Office  of  Technology  Assessment  policy  option  4:   Ensure  comprehensive 
area  planning  is  completed  before  a  lease  offering. 

II.   Secretary's  Response 

"The  Department  agrees  comprehensive  land  use  planning  is  necessary  for 
sound  activity  planning.  Moreover,  it  agrees  land  use  planning  must  be 
coordinated,  not  only  with  other  Governmental  bodies,  but  also  with 
interested  private  organizations.   The  Department  believes  this 
objective  can  be  reached  by  expeditiously  completing  resource  management 
plans  (RMPs)  and  by  initiating  new  coal  activity  planning  only  in  areas 
where  RMPs  have  been  completed"  (July  9,  1984,  page  15). 

Responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Branch  of  Coal  Leasing, 
Washington,  D.C.  (BLM). 

III.   Public  Comment  Summary 

Draft  guidance  for  implementing  the  Secretary's  proposal  was  sent  to 
State  Governors  and  major  interest  groups  and  organizations  in  November 
1984.   Following  this  distribution,  the  Department  held  informational 
briefings  in  Denver,  Colorado  on  December  6  and  7,  1984,  and  Washington, 
D.C,  January  8,  1985.   The  proposal  was  also  published  in  Appendix  6  to 
the  draft  Supplement  to  the  1979  Programmatic  EIS  in  February  1985. 
Comments  on  the  draft  EIS  were  accepted  through  May  9,  1985,  which 
included  a  30-day  extension  of  the  public  comment  period. 

Comments  were  received  from: 

Western  Interstate  Energy  Board 

National  Wildlife  Federation 

Natural  Resources  Defense  Council,  Inc. 

One  commenter  merely  stated  their  understanding  of  the  proposal  (i.e., 
RMPs  would  be  required  for  new  activity  planning  starts).   Two 
commenters  urged  that  the  Department  require  RMP ' s  for  all  coal  activity 
planning,  including  the  regional  activity  planning  efforts  suspended  in 
late  1983. 

The  Department  believes  that  the  land  use  plans  approved  prior  to  the 
suspension  of  regional  planning  activities  in  1983  are  consistent  with 
the  Federal  Land  Policy  and  Management  Act  pf  1976  and  the  implementing 
regulations  at  43  CFR  1600.   They  are  adequate  documents  upon  which  coal 
activity  planning  may  proceed  and  do  not  result  in  any  greater 
environmental  risk  than  posed  by  RMPs.   To  abandon  the  management 
framework  plans  (MFPs)  that  were  reviewed  and  updated  to  comply  with 
quality  standards  equivalent  to  RMPs  would  be  unnecessarily  expensive 
and  time-consuming.   This  would  not  be  efficient  or  effective  use  of 
scarce  fiscal  resources.   Therefore,  changes  to  the  draft  policyon  RMPs 
is  unnecessary. 
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IV.   Imp 1 emen  ta  t  i  on 

BLM  State  Directors  will  be  informed  by  Instruction  Memorandum  that  any 
new  activity  planning  starts  must  be  supported  by  resource  management 
plans. 

V.   Decision  Options 

1.  Adopt  requirement  that  RMP's  must  be  complete  prior  to  new  activity 
planning  starts. 

2.  Abandon  MFPs  and  require  RMPs  for  all  coal  activity  planning. 

3.  Reject  proposal 

Based  on  review  to  date,  including  an  analysis  of  public  comment,  the 
Resource  Management  Plan  proposal  as  in  1  above  is  included  in  the 
Proposed  Action  description  in  Chapter  2  for  the  purpose  of 
environmental  analysis  in  this  EIS.   All  options,  however,  remain  open 
to  the  Secretary  in  his  determination  of  the  form  and  details  of  the 
Federal  coal  management  program  following  publication  of  this  EIS. 
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SUMMARY  OF  LAND  USE  PLANS  (LUPs) 
I.   Origin  of  Proposal 

Office  of  Technology  Assessment  policy  option  6   (Provide  meaningful 
guidelines  and  standards  for  assessing  the  adequacy  of  the  data  base). 

II.   Secretary's  Response 

"...  to  better  integrate  the  land  use  and  coal  activity  planning 
process,  BLM  will  provide  RCTs  and  the  public  a  summary  of  the  land  use 
data  and  evaluations  made  during  land  use  planning".   (July  9   1984 
page  23).  '     ' 

Responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Washington  D.C.  (BLM) 

III.   Public  Comment  Summary 

A  copy  of  the  Bureau's  proposal  on  summary  of  land  use  plans  for  use  by 
the  regional  coal  teams  was  sent  to  State  Governors  and  major  interest 
groups  and  organizations  in  November  1984.   Following  this  distribution, 
the  Department  held  informational  briefings  in  Denver,  Colorado  on 
December  6  and  7,  1984  and  Washington,  D.C,  January  8,  1985.   The 
proposal  was  also  published  in  Appendix  6  to  the  draft  Supplement  to  the 
1979  Programmatic  EIS  in  February  1985.   Comments  on  the  draft  EIS  were 
accepted  through  May  9,  1985,  which  includes  a  30-day  extension  of  the 
public  comment  period. 

No  comments  were  received  on  the  proposal. 
IV.   Implementation 

The  Competitive  Leasing  Handbook  (Chapter  2)  will  give  guidance  for  the 
preparation  and  use  of  summary  of  land  use  plans.   Summaries  will 
highlight  residual  questions  concerning  data  adequacy,  resource  use  and 
values,  multiple  use  tradeoffs  and  surface  owner  consultation. 

V.   Decision  Options 

1.  Accept  proposal  to  prepare  summaries  of  LUPs 

2.  Reject  proposal 

Based  on  review  to  date,  the  summary  of  land  use  plans  proposal  is 
included  in  the  Proposed  Action  description  in  Chapter  2  for  the  purpose 
of  environmental  analysis  in  the  EIS.   All  options,  however,  remain  open 
to  the  Secretary  in  his  determination  of  the  form  and  details  of  the 
Federal  coal  management  program  following  publication  of  this  EIS. 
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DECISION  DOCUMENTS  FOR  COAL  ACTIVITY  PLANNING 

I.   Origin  of  Proposal 

Office  of  Technology  Assessment  Report,  Option  3:   Improve  the  effectiveness 
of  public  participation.   OTA  felt  that  attempts  by  the  public  to  participate 
in  the  Federal  coal  program  were  frustrated  by  the  lack  of  documentation  of 
leasing  decisions  and  the  variability  in  the  availability  of  documentation 
from  region  to  region.   OTA  suggested  that  all  documents  supporting  coal 
leasing  decisions  be  published  and  made  widely  available  and  describe  the 
basis  for  decisions  (including  supporting  technical  data  and  analyses). 

II.   Secretary's  Response 

The  Secretary  proposed  that  all  decision  documents  will  specify  the  nature  of 
the  decision,  the  key  factors  leading  to  it,  supporting  information,  and  an 
easily  understood  summary  (July  9,  1984,  page  10). 

The  author  of  this  issue  paper  was  Catherine  Roy,  Environmental  Protection 
Specialist,  in  the  Branch  of  Coal  Leasing,  BLM. 

III.   Public  Comment  Summary 

The  public  was  given  numerous  opportunities  to  review  and  comment  on  all 
aspects  of  the  Department's  response  to  the  Linowes  and  OTA  reports.   The 
following  list  is  for  those  actions  related  to  decision  documents. 

June  1984  mailing:  Initial  staff  drafts  of  Linowes  Commission  Issues 

July  23-24,  1984,  Meeting:   Denver 

Nov.  19,  1984,  Mailing:   Program  items 

Dec.  6-7,  1984,  Meetings:  Denver 

Jan.  8,  1985,  Meeting:   Washington 

Feb.  8,  1985,  Draft  Environmental  Impact  Statement  Supplement 

April  9,  1985,  Public  comment  period  extended  another  30  days 

The  written  comments  are  summarized  below.   Commenters  were  as  follows: 

Getty  Mining  Company 
National  Wildlife  Federation 

Analysis  of  Comments 

One  commenter  proposed  that  a  requirement  be  added  for  the  RCTs  to  summarize 
and  respond  to  issues  raised  during  their  deliberations.   This  would  help 
enhance  public  participation  and  ease  the  frustration  noted  by  the  OTA.   The 
commenter  also  suggested  using  the  precise  language  from  the  Secretary's 
response  dealing  with  the  type  of  data  required  for  tract  assessment  prior  to 
the  RCT  final  recommendations.   This  would  avoid  any  misunderstanding  on  the 
kind  of  data  which  the  Department  is  willing  to  require  for  the  decisionmaking 
process. 
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IV.   Implementation 

If  the  Secretary  chooses  this  proposal,  instructions  for  preparing 
documentation  for  coal  leasing  decisions  would  be  included  in  the  Competitive 
Leasing  Handbook.   Procedures  to  be  required  are  described  as  follows. 

These  procedures  refer  to  two  types  of  decision  documents:  the  regional  coal 
team  (RCT)  recommendations,  which  are  sent  to  the  Secretary  through  the 
Director,  and  the  other  decisions  made  and  steps  taken  during  activity 
planning,  such  as  the  decision  to  initiate  activity  planning,  tract  ranking 
and  selection,  and  development  of  alternatives  for  the  environmental  statement 
(EIS).   Preparation  of  both  types  of  documents  will  be  the  responsibility  of 
the  lead  State  Director. 

Recommendation  Documents.   These  documents  presenting  the  RCT  recommendations 
for  a  regional  leasing  level  or  a  final  sale  schedule  will  be  transmitted  to 
the  Secretary  for  his  decisions.   The  recommendation  document  will  articulate 
the  RCT  views  to  the  Director  and  the  Secretary.   This  is  particularly 
important  if  the  Secretary  will  be  accepting  the  RCT  recommendations  unless  a 
clear  reason  exists  not  to  do  so.   The  document  will  contain  the  following 
information. 

1«   The  recommendation  itself.   The  specific  recommendation  being  made 
by  the  RCT  would  include  either  a)  the  leasing  level  range,  or  b)  the  sale 
schedule  of  tonnage  to  be  offered,  specific  tracts  to  be  offered,  when  to 
offer  them,  and,  where  appropriate,  how  to  offer  them  (i.e.,  special  leasing 
opportunities,  intertract  bidding,  phased  sales,  cooperative  leasing). 

2.   The  key  factors.   The  RCT  will  consider  a  variety  of  factors  in 
arriving  at  a  recommendation  and  will  document  how  those  factors  have  been 
considered.   For  the  leasing  level  recommendation,  the  RCT  will  consider  the 
regional  market  analysis  (this  includes  expressed  industry  interest,  expressed 
interest  for  special  opportunity  sales,  expected  production  in  the  region, 
level  of  competition,  projections  of  future  demand,  and  the  nation's  energy 
needs)  and  advice  from  the  Governor  (if  available)  and  affected  Indian 
tribes.   The  RCT  will  also  note  any  constraints  on  the  options  and  consider 
those  constraints  in  the  recommendation.   These  may  include  surface  owner 
problems;  lack  of  coal  or  other  resource  information;  land  use  planning  data 
and  decisions,  especially  if  a  threshold  had  been  established;  Federal,  State, 
local  and  other  public  concerns,  and  other  factors  that  may  have  a  significant 
bearing  on  the  recommended  level  and  the  Secretary's  decision  (as  outlined  in 
the  regulations  and  elsewhere  in  the  competitive  coal  leasing  handbook). 

In  making  a  sale  schedule  recommendation,  the  RCT  will  consider  specific 
conclusions  or  results  of  the  EIS  analysis  (such  as  socioeconomic  impacts  or 
wildlife  habitat)  that  should  be  included  in  this  document.   It  will  also 
consider  the  current  market  and  tract  marketability  analysis  prepared  prior  to 
the  RCT  meeting  and  any  concerns  raised  by  the  State,  other  Federal  agencies, 
and  the  public  during  the  activity  planning  process. 

Data  adequacy  will  also  be  a  part  of  the  sale  schedule  recommendation.   The 
document  will  identify  separately  any  tracts  which  were  not  recommended 
because  data  were  insufficient  to  adequately  assess  the  tract  (except  data  not 
expected  until  the  mine  permitting  stage).  The  nature  of  the  data  inadequacy 
must  be  specified,  and  the  RCT  may  identify  which  of  these  tracts,  if  any, 
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might  have  been  recommended  had  the  data  been  adequate.   Tracts  lacking  data 
needed  for  adequate  impact  analysis  will  not  be  included  in  the  final  EIS  and 
thus  are  not  available  for  RCT  consideration. 

3.  The  supporting  information.   Any  information  which  the  RCT  relied  on 
in  its  recommendation  should  be  included  or  referenced.   For  example,  the 
technical  paper  (which  includes  the  regional  market  analysis  and  other  factors 
to  consider)  prepared  for  the  leasing  level  recommendation  should  be 
referenced  and  attached,  for  that  recommendation  document.   The  conclusions  of 
the  environmental  analysis  are  available  in  the  EIS  and  can  be  referenced, 
except  as  noted  in  the  previous  section,  and  the  EIS  attached  to  the  final 
recommendations  document. 

Public  comments  on  the  leasing  level  range  or  the  final  sale  schedule 
recommendations  will  also  be  attached,  along  with  the  response  the  RCT  gave  to 
those  comments.   In  cases  where  public  comments  were  extremely  lengthly,  a 
summary  may  be  prepared.   A  summary  of  the  issues  raised  and  how  they  were 
resolved  will  also  be  provided  by  the  RCT. 

4.  An  easily  understood  summary.   A  summary  of  one  to  two  pages  will 
also  be  prepared.   This  summary  will  serve  as  the  executive  summary  and  is  to 
be  clear  and  concise  and  yet  also  cover  all  parts  of  the  paper. 

Other  Decision  Documents.   For  each  of  the  other  decisions  made  in  the 
activity  planning  process,  a  decision  document  will  be  prepared.   This  paper 
will  include  all  of  the  sections  listed  for  recommendation  documents  above. 
For  decisions  made  during  an  RCT  meeting,  the  document  may  be  part  of  the 
minutes.   Anyone  who  was  not  at  the  meeting  or  is  not  totally  familiar  with 
the  program  should  be  able  to  read  this  paper  and  understand  what  the  decision 
was  and  why  and  how  it  was  made. 

These  decision  documents  -  both  the  RCT  recommendation  papers  and  the  other 
activity  planning  decisions  -  will  be  prepared  as  soon  as  possible  after  the 
decision  and  made  available  to  the  public. 

V.   Options  for  Decision 

The  only  options  are  to  accept  this  proposal  or  reject  it. 

Based  on  review  to  date  of  this  proposal,  including  several  phases  of  public 
comment,  this  proposal  is  included  as  part  of  the  Proposed  Action  for  the 
purpose  of  environmental  analysis  in  this  EIS  Supplement.   All  options, 
however,  remain  open  to  the  Secretary  in  his  determination  of  the  form  and 
details  of  the  federal  coal  management  program  following  publication  of  this 
EIS  Supplement. 
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SCREENING  EXPRESSIONS   OF   LEASING   INTEREST 

I.   Origin  of  Proposal 

Neither  Linowes  nor  the  Office  of  Technology  Assessment  addressed  the 
question  of  screening  expressions  per  se.   The  issue,  however,  arose  as 
a  result  of  discussions  involving  these  reports  at  the  July  23  and  24, 
1984,  and  January  8,  1985  meetings  in  Denver,  Colorado  and  Washington, 
D.C,  respectively.   Several  environmental  groups  expressed  concern  that 
large  numbers  of  tracts  were  being  delineated  from  expressions  and  that 
expressions  significantly  influenced  the  setting  of  what  they  perceived 
as  high  leasing  levels.   At  the  January  meeting  with  the  environmental 
organizations,  the  Deputy  Assistant  Secretary,  Land  and  Minerals 
Management  indicated  that  guidelines  and  procedures  for  screening 
expressions  of  leasing  interest  were  being  developed. 

II.   Secretary's  Response 

Not  applicable  (Not  a  Linowes  or  OTA  issue). 

Lead  responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Branch  of  Coal  Leasing, 
Washington,  D.C.  (BLM).   Other  contributing  staff  were: 

Don  Bieniewicz  -  Operations  Research  Analyst  -  Washinton,  D.C. 

(USDI) 
Walt  Rewinski  -  Chief,  Branch  of  Coal  Leasing  -  Washington,  D.C. 

(BLM) 
Paul  McNutt  -  Economist  -  Washington,  D.C.  (BLM) 

III.   Public  Comment  Summary 

Draft  procedures/guidelines  for  screening  expressions  of  leasing 
interest  are  being  made  available  for  review/comment  to  the 
regional  coal  teams.   Additionally,  comments  on  screening  expressions 
were  recieved  from  a  western  states  energy  group  prior  to  the 
development  of  draft  screening  procedures. 

This  group  urged  the  development  of  procedures  which  would  be  used  to 
screen  expressions  of  leasing  interest  in  order  to  focus  tract 
delineation  on  parcels  having  the  greatest  potential  for  development. 
The  commenter  also  recommended  that  the  screening  criteria  receive 
public  comment. 

The  Bureau  is  developing  draft  screening  procedures  which  have  been 
made  available  to  the  Green  River-Hams  Fork  and  Powder  River  regional 
coal  teams. 

IV.   Implementation 

Procedures  and  guidelines  for  screening  expressions  of  leasing  interest 
will  be  included  in  Chapter  2  of  the  BLM  Competitive  Leasing  Handbook, 


A-270 


PROPOSED  COAL  PROGRAM  CHANGES 

2 

if  adopted.   The  procedures  involve  a  two-step  process  by  which  the 
tract  delineation  team  (TDT),  considering  several  factors,  will  rate  an 
expression  of  leasing  interest  individually  and  by  parcel  for  which  an 
expression  has  been  submitted.   Ratings  will  be  either  high,  medium,  or 
low  for  each  category.   An  expression's  individual  rating  will  be  used 
in  the  expressions  of  interest  methodology  for  establishing  a  leasing 
level.   The  rating  of  the  parcel  will  be  used  by  the  TDT  to  determine 
which  expressions  should  receive  greatest  attention  in  delineating 
tracts. 

V.   Decision  Options 

1.  Adopt  procedures  for  screening  expressions 

2.  Reject  proposal  on  screening  expressions 

Based  on  review  to  date,  including  analysis  of  public  comments,  the 
proposal  is  included  as  part  of  the  Proposed  Action  for  the  purpose  of 
environmental  analysis  in  the  EIS.   All  options,  however,  remain  open  to 
the  Secretary  in  his  determination  of  the  form  and  details  of  the 
Federal  coal  management  program  following  publication  of  this  EIS. 
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TRACT  DEFINITIONS 


I.   Origin  of  Proposal 


Linowes  Commission  recommendation  V-l :   The  government  should  have 
leasing  policies  that  distinguish  between  new  production  tracts  and 
maintenance  and  bypass  tracts. 

II.   Secretary's  Response 

"To  better  distinguish  between  new  production  and  maintenance  and  bypass 
tracts,  the  Department  proposes  to  formalize  definitions  for  these 
tracts.   It  will  ensure  that  its  definitions  of  new  production  and 
maintenance  and  bypass  tracts  distinguish  captive,  single  bidder  tracts 
from  potentially  competitive  tracts".   (March  19,  1984,  page  19). 

A  task  force  convened  in  Denver,  Colorado,  May  2-4,  1984  to  analyze  and 
develop  the  proposal.   The  task  force  was  comprised  of  the  following 
staff: 

John  Carlson  -  Task  Force  Leader  -  Washington,  D.C.  (BLM) 

George  Mowat  -  Geologist  -  Billings,  Montana  (BLM) 

Tom  Abbey  -  Geologist  -  Salt  Lake  City,  Utah  (BLM) 

Don  Zoss  -  Mining  Eng.  -  Albuquerque,  New  Mexico  (BLM) 

Philip  Cloues  -  Mining  Eng./Min.  Econ.  -  Denver,  Colorado  (BLM) 

Neal  Jacquot  -  Economist  -  Casper,  Wyoming  (BLM) 

Rick  Hunter  -  Chief,  Br.  of  Solid  Minerals  -  Denver,  Colorado 

(BLM) 

Ken  Smith  -  Project  Manager  -  Denver,  Colorado  (BLM) 

Other  staff  contributing  to  the  development  of  the  proposal  was: 

Don  Bieniewicz  -  Operations  Research  Analyst  -  Washington,  D.C.  (USDI) 

III.   Public  Comment  Summary 

Draft  tract  definitions  were  mailed  to  industry  and  environmental  groups 
in  June  1984.   The  definitions  were  then  published  in  the  Federal 
Register  on  October  31,  1984,  and  in  Appendix  6  of  the  1979  Programmatic 
EIS  in  February  1985.   Comments  on  the  draft  EIS  were  accepted  through 
May  9,  1985,  which  included  a  30-day  extension  of  the  public  comment 
period.   Informational  briefings  were  also  held  in  Denver,  Colorado,  on 
July  23  and  24  and  December  6  and  7,  1984.   A  briefing  was  also  held  in 
Washington,  D.C.  on  January  8,  1985.   As  a  result  of  these  publications, 
mailings,  and  meetings,  the  Bureau  received  comments  from: 

Getty  Mining  Co. 
Western  Regional  Council 
National  Wildlife  Federation 

Two  of  the  commenters  endorsed  the  proposal  to  clearly  define  the  type 
of  tract  delineated.   Another  commenter  asserted  that  the  definitions 
should  have  been  published  along  with  comprehensive  procedures  and 
guidelines  for  delineating  Federal  coal  tracts. 
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Although  the  BLM  did  not  receive  any  adverse  comments  on  the  tract 
definitions  per  se,  closer  analysis  of  the  labels  (terms)  used  in  the 
earlier  version  suggests  that  changes  in  the  labeling  terminology  was 
warranted  to  more  accurately  describe  the  type  and  competitive  status  of 
a  tract.   The  terms  new  production  (NP)  and  production  maintainence  (PM) 
were  therefore  changed  to  new  mine  (NM)  and  mine  expansion/extension 
(ME),  respectively.   The  term,  bypass,  remains  unchanged.   Similarly, 
the  terms  non-captive,  limited  tract  (NCL)  and  non-captive  unlimited 
tract  (NCU)  were  changed  to  captive,  limited  tract  (CL)  and  non-captive 
tract  (NC).   The  term,  captive  tract,  remains  unchanged.   No  changes 
were  made  to  the  definitions. 

IV.   Implementation 

Tract  definitions  will  be  included  in  the  procedures  for  labeling  tracts 
as  found  in  the  Competitive  Leasing  Handbook  (Chapter  2). 
Tract  labels  will  be  assigned  by  the  tract  delineation  team  during  the 
tract  delineation  phase.   Tract  labels  may  be  changed  by  the  regional 
coal  team  (RCT),  provided  the  change  is  clearly  supported  and  documented 
by  the  RCT. 

V.   Decision  Options 

The  decision  options  are: 

1.  Adopt  the  proposed  definitions 

2.  Reject  all  definitions 

3.  Adopt  selected  definitions 

Based  on  review  to  date  of  this  proposal,  including  several  phases  of 
public  comment,  the  tract  definitions  as  proposed  are  included  in  the 
Proposed  Action  description  in  Chapter  2  for  the  purpose  of 
environmental  analysis  in  this  EIS.   All  options,  however,  remain  open 
to  the  Secretary  in  his  determination  of  the  form  and  details  of  the 
Federal  coal  management  program  following  publication  of  this  EIS. 
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I.   Origin  of  Proposal 


Linowes  Commission  recommendation  III-4  and  IV- 1 :   Seek  to  provide 
adequate  diversity  in  quantity  and  quality  of  Federal  coal  lease 
holdings  offered  for  sale  to  encourage  active  competition  among  mining 
companies  because  of  the  benefits  to  consumers  such  competition  may 
produce,  and  tracts  be  selected  in  such  a  manner  that  their 
characteristics  will  enhance  the  attainment  of  fair  market  value. 

II.   Secretary's  Response 

"One  of  the  objectives  of  the  planning  process  used  by  BLM  is  to  develop 
a  cross-section  of  maintenance  and  new  production  tracts.   This 
cross-section  assumes  tracts  offered  will  differ  in  size,  coal  type, 
geographic  location  and  mining  configuration.   The  tract  delineation 
recommendations  advocated  by  the  Commission  (IV-1)  and  supported  by  the 
Department  also  will  help  achieve  this  goal".   (March  19,  1984,  page  10). 

"The  BLM  will  develop  and  offer  for  public  comment  proposed  procedures 
for  assessing  alternative  tract  configurations.   Alternative  tract 
configurations  may  enhance  potential  competition  and  may  allow  the 
Department  to  experiment  with  smaller  tract  sizes."   (March  19,  1984, 
page  15). 

A  task  force  convened  in  Denver,  Colorado,  May  2-4,  1984  to  analyze  and 
develop  the  proposal.   The  task  force  was  comprised  of  the  following 
staff: 

John  Carlson  -  Task  Force  Leader  -  Washington,  D.C.  (BLM) 

George  Mowat  -  Geologist  -  Billings,  Montana  (BLM) 

Tom  Abbey  -  Geologist  -  Salt  Lake  City,  Utah  (BLM) 

Don  Zoss  -  Mining  Eng.  -  Albuquerque,  New  Mexico  (BLM) 

Philip  Cloues  -  Mining  Eng./Min.  Econ.  -  Denver,  Colorado  (BLM) 

Neal  Jacquot  -  Economist  -  Casper,  Wyoming  (BLM) 

Rick  Hunter  -  Chief,  Br.  of  Solid  Minerals  -  Denver,  Colorado 

(BLM) 

Ken  Smith  -  Project  Manager  -  Denver,  Colorado  (BLM) 

III.   Public  Comment  Summary 

Draft  procedures  for  delineating  alternative  tract  configurations  were 
mailed  to  industry  and  environmenal  groups  in  June  1984.   These 
procedures  were  then  published  in  the  Federal  Register  on  October  31, 
1984,  and  in  Appendix  6  of  the  draft  Supplement  to  the  1979  Programmatic 
EIS  in  February  1985.   Comments  on  the  draft  EIS  were  accepted  through 
May  9,  1985,  which  included  a  30-day  extension  of  the  public  comment 
period.   Additionally  information  briefings  were  held  in  Denver, 
Colorado,  on  July  23  and  24,  1984;  December  6  and  7,  1984;  and 
Washington,  D.C.  on  January  8,  1985.   The  Bureau  has  received  comments 
from: 
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National  Coal  Association 

Getty  Mining  Co. 

Western  Regional  Council 

James  Jennings 

Natural  Resources  Defense  Council,  Inc. 

North  Dakota  Lignite  Council 

National  Wildlife  Federation 

Western  Interstate  Energy  Board 

Some  of  the  mining  entities  and  industry  trade  groups  stressed  the 
importance  of  industry's  role  in  providing  resource  information  and  in 
configuring  tracts  that  will  stimulate  mining  and  subsequent  flow  of 
revenue  to  State  and  Federal  govenments.   Several  industry  and 
industry-related  organizations  also  strongly  opposed  the  proposed  tract 
delineation  procedures  which  would  permit,  in  some  situations,  the 
offering  of  multiple  configurations  of  the  same  parcel  of  land  for 
lease.   As  expressed  by  some,  this  approach  is  fraught  with  problems 
which  makes  comparison  between  the  tracts  virtually  impossible  and  may 
ultimately  deter  competition. 

One  commenter  expressed  a  belief  that  the  tract  delineation  procedures 
and  guidance  should  be  sufficiently  flexible  to  meet  regional  needs. 
Also,  any  State  Office  supplements  to  the  national  guidance  should  be 
subject  to  the  advice  of  the  regional  coal  teams. 

One  industry-related  group  expressed  concern  that  by  trying  to  increase 
the  competition  for  maintenance  and  bypass  tracts,  the  Department  will 
increase  the  cost  of  sales  and  over-inflate  the  price  of  the  coal  lease, 
possibly  forcing  a  company  to  bypass  the  Federal  coal.   Thus,  factors  to 
enhance  competition  should  be  limited  to  new  production  tracts. 

A  mining  company  suggested  that  the  Department  develop  a  policy  and 
procedure  allowing  for  tract  modification  prior  to  sale  where  new 
geologic  and  coal  data  become  available. 

One  industry-related  group  commented  that  the  Department  neglected  to 
consider  other  factors  recognized  by  the  Commission  in  tract  delineation 
(i.e.  providing  coal  to  consumers  at  low  prices  and  furthering  national 
security  through  greater  energy  independence).   This  group  also 
emphasized  that  the  delineation  process  should  result  in  tract 
configurations  that  will  stimulate  mining  and  that  every  effort  should 
be  made  to  accommodate  existing  operations  and  avoid  bypass  situations 
in  tract  delineation. 

The  proposed  tract  delineation  procedures  will  not  disregard  nor 
minimize  the  importance  of  industry's  role  in  tract  delineation. 
Expressions  of  leasing  interest  will  continue  to  provide  an  important 
source  of  information  on  when,  where,  and  what  type  of  coal  should  be 
leased.   The  Department  is  also  acutely  aware  of  the  importance  of 
delineating  and  leasing  tracts  that  will  come  into  production  timely, 
providing  an  important  flow  of  revenues  to  State  and  Federal  governments. 
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The  concept  of  multi-tract  configurations  has  been  developed  to 
stimulate  competition  rather  than  deter  it.   Further,  the  obvious 
complexities  associated  with  the  concept  will  limit  its  use  to  unique 
situations  where  two  or  more  configurations  having  like  charactersitics 
can  be  offered  for  sale.   Multiple  configurations  of  the  same  area  of 
land  to  enhance  competition  is  an  opportunity  which  the  Department  is 
obligated  to  consider  in  tract  delineation.   In  reality,  however,  it 
will  be  used  infrequently  because  the  special  requirements  necessary  to 
allow  the  concept  to  work  will  seldom  be  encountered. 

BLM  State  Offices  and  the  RCT's  will  have  considerable  opportunity  to 
supplement  national  level  guidance.   The  coal  leasing  handbook 
procedures  recognize  regional  variations  and  uniqueness  and  encourage 
field  units  to  develop  procedures  and  guidelines  to  meet  local  needs. 

The  Department  believes  that  opportunities  to  increase  competition  for 
maintenance  and  bypass  tracts  should  be  excercised.   This  will  help 
ensure  fair  market  value  while  not  significantly  increasing  the  cost  of 
offering  the  tracts.   Further,  the  tract  delineation  factors  are 
designed  to  enhance  competition.   Thus,  there  is  no  basis  for  arguing 
that  the  factors  will  over-inflate  the  price  of  coal  and  cause  Federal 
coal  bypass. 

Departmental  policy  and  procedures  already  allow  for  tract  boundary 
modification/adjustment  prior  to  lease  sale.   If  additional  information 
becomes  available,  the  RCT  may  request  the  tract  delineation  team  to 
change  tract  boundaries.   Any  changes,  however,  must  be  reflected  in  the 
regional  EIS.   Therefore,  the  RCT's  decision  to  make  a  change  will 
depend  upon  the  extent  of  change  and  its  ultimate  impact  on  the  regional 
EIS  and  the  activity  planning  schedule. 

The  Federal  coal  leasing  program,  including  tract  delineation,  is 
designed  to  provide  coal  consumers  with  adequate  supplies  of  Federal 
coal.   By  doing  so,  the  program  is  able  to  ensure  stability  in  market 
pricing  while  furthering  the  cause  of  energy  independence.   Further,  the 
tract  delineation  process,  and  activity  planning  in  general,  is  designed 
to  permit  leasing  of  Federal  coal  which  is  most  likely  to  be  developed, 
commensurate  with  other  environmental  values.   The  system  also  fully 
considers  the  needs  of  existing  operations  and  seeks  to  avoid  the 
creation  of  bypass  situations. 

IV.   Implementation 

Chapter  2  of  the  Competitive  Leasing  Handbook  contains  specific  guidance 
for  examining  each  tract  to  determine  if  competition  can  be  enhanced  at 
the  tract  delineation  stage.   Those  tracts  having  suitable 
characteristics  are  closely  examined  against  various  criteria.   If  the 
analysis  proves  that  competition  cannot  be  maintained  or  enhanced 
through  alternative  configurations,  a  single  tract  will  be  delineated. 
If  multiple  configurations  of  the  same  parcel  can  be  designed  while 
maintaining  or  enhancing  competitive  potential,  the  tract  delineation 
team  will  delineate  a  "package"  of  tracts  for  consideration  by  the 
regional  coal  team. 
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V.   Decision  Options 

The  decision  options  are: 

1.  Adopt  the  proposed  procedures. 

2.  Reject  the  proposed  procedures. 

Based  on  review  to  date  of  the  elements  of  this  proposal,  including 
analysis  of  public  comment,  the  tract  delineation  proposal  is  included 
in  the  Proposed  Action  description  in  Chapter  2  for  the  purpose  of 
environmental  analysis  in  this  EIS.   All  options,  however,  remain  open 
to  the  Secretary  in  his  determination  of  the  form  and  details  of  the 
Federal  coal  management  program  following  publication  of  this  EIS. 
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FACTORS  AFFECTING 
COMPETITION  IN  TRACT  DELINEATION 

I,   Origin  of  Proposal 

Linowes  recommendation  IV-1:   Tracts  should  be  selected  in  such  a  manner 
that  their  characteristics  will  enhance  the  attainment  of  fair  market 
value. 

II.   Secretary's  Response 

"The  Bureau  of  Land  Management  has  been  directed  to  study  and  list  the 
factors  assessing  the  degree  of  competition  in  the  process  of  tract 
delineation  and  tract  selection  .  .  .  these  factors  will  include  tract 
size,  ownership  configurations,  and  the  expectation  that  the  tract  will 
not  create  a  future  bypass  or  captive  situation."   (March  19,  1984, 
page  14). 

A  task  force  convened  in  Denver,  Colorado,  May  2-4,  1984  to  analyze  and 
develop  the  proposal.   The  task  force  was  comprised  of  the  following 
staff: 

John  Carlson  -  Task  Force  Leader  -  Washington,  D.C.  (BLM) 

George  Mowat  -  Geologist  -  Billings,  Montana  (BLM) 

Tom  Abbey  -  Geologist  -  Salt  Lake  City,  Utah  (BLM) 

Don  Zoss  -  Mining  Eng.  -  Albuquerque,  New  Mexico  (BLM) 

Philip  Cloues  -  Mining  Eng./Min.  Econ.  -  Denver,  Colorado  (BLM) 

Neal  Jacquot  -  Economist  -  Casper,  Wyoming  (BLM) 

Rick  Hunter  -  Chief,  Br.  of  Solid  Minerals  -  Denver,  Colorado 

(BLM) 

Ken  Smith  -  Project  Manager  -  Denver,  Colorado  (BLM) 

III.   Public  Comment  Summary 

Draft  factors  affecting  competition  were  mailed  to  industry  and 
environmental  groups  in  June  1984.   The.  factors  were  then 
published  in  the  Federal  Register  on  October  31,  1984,  and  in  Appendix  6 
of  the  draft  Supplement  to  the  1979  Programmatic  EIS  in  February  1985. 
Comments  on  the  draft  EIS  were  accepted  through  May  9,  1985,  which 
included  a  30-day  extension  of  the  public  comment  period.   Informational 
briefings  were  also  held  in  Denver,  Colorado,  on  July  23  and  24  and 
December  6  and  7,  1984.   A  briefing  was  also  held  in  Washington,  D.C.  on 
January  8,  1985.   Four  comments  were  received. 

Director,  National  Park  Service 
Rocky  Mountain  Energy 

Natural  Resources  Defense  Council,  Inc. 
Department  of  Justice 

A  Federal  agency  recommended  adding  a  factor  which  accounts  for  a 
tract's  proximity  to  National  Park  lands  for  screening  out  such  tracts. 
One  commenter  recommended  adding  coal  quality  as  a  factor.   Another 
commenter  objected  to  the  publication  of  the  proposed  tract  delineation 
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factors  apart  from  other,  related  portions  of  the  coal  program,  because 
it  did  not  allow  for  a  comprehensive  analysis  of  possible  impacts. 
Another  Federal  agency  expressed  concern  that  two  of  the  factors,  size 
of  tract  (tonnages)  and  numbers  of  tracts,  run  counter  to  the  interest 
of  promoting  competition. 

The  Secretary's  response  to  the  Linowes  Commission  directed  the  Bureau 
to  study  and  list  the  tract  delineation  factors  assessing  the  degree  of 
competition  in  the  process  of  tract  delineation  and  tract  selection. 
A  BLM  task  group  met  in  Denver,  Colorado,  May  2-4,  1984  and  reviewed  all 
the  factors  used  by  the  tract  delineation  teams  in  configuring  possible 
lease  tracts.   The  purpose  of  this  review  was  to  select  those  factors 
considered  as  having  the  greatest  potential  for  enhancing  competition  at 
the  tract  delineation  stage.   Identification  of  a  special  category  of 
factors  in  this  manner  was  intended  to  focus  the  tract  delineation 
team's  effort  to  ensure  that  full  consideration  will  be  given  to 
enhancing  competition  early  in  the  activity  planning  process. 

A  suggestion  to  include  a  factor  to  arbitrarily  screen  out  tracts  merely 
due  to  proximity  to  the  National  Park  System  is  counter  to  the  Linowes 
Commission  recommendation  and  the  Secretary's  response  -  i.e.,  identify 
factors  which  have  the  potential  to  enhance  competition.   Therefore,  the 
comment  did  not  result  in  any  changes  to  the  factors.   Rejection 
of  the  suggestion,  however,  does  not  mean  that  concern  for  National  Park 
lands  will  go  unnoticed  in  the  delineation  process  or  the  regional  coal 
team's  ranking  and  selection  of  tracts  for  consideration  in  the  regional 
EIS.   On  the  contrary,  a  tract's  proximity  to  National  Park  lands  will 
be  a  significant  factor  in  determining  the  tract's  ranking  and  selection 
for  further  study. 

The  recommendation  that  coal  quality  be  added  as  a  factor  was  also 
rejected.   In  its  deliberations  the  BLM  task  force  decided  that  coal 
quality  was  a  subfactor  of  minability.   Coal  quality  is  thus  accounted 
for  under  the  broader  term  "minability",  and  it  is  unnecessary  to 
include  it  as  a  separate  factor  or  subfactor. 

A  commenter's  position  on  program  changes  is  inconsistent  with  the 
report  of  the  Linowes  Commission,  as  it  relates  to  tract  delineation. 
Linowes  recommended  the  Department  to  study  and  list  the  tract 
delineation  factors  which  affected  competition.   This  purely 
administrative  function  did  not  require  the  development  of  a  "cook  book" 
description  of  the  entire  tract  delineation  process.   A  comprehensive 
treatment  of  tract  delineation  is  included  in  the  Coal  Leasing  Handbook. 

The  Department  believes  that  one  Federal  agency  has  misinterpreted  the 
purpose  and  intent  of  the  tract  delineation  factors.   It  is  not  BLM's 
intent  to  categorically  eliminate  large  tracts  or  set  limits  on  the 
number  of  tracts  which  can  be  offered.   Rather,  the  factors  provide 
guidance  so  that  the  optimum  size  and  number  of  tracts  are  delineated 
and  offered  for  lease. 
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IV.    Implementation 

Factors  affecting  competition  are  included  in  Chapter  2  of  the 
Competitive  Leasing  Handbook.   During  the  process  of  tract  delineation 
the  tract  delineation  team  (TDT)  will  examine  the  factors  and  their 
relevance  to  a  particular  parcel.   This  will  stimulate  and  encourage  the 
TDT  to  design  tracts  which  reflect  characteristics  that  promote 
competition. 

V.   Decision  Options 

The  decision  options  are: 

1.  Adopt  the  proposed  factors. 

2.  Reject  the  proposed  factors. 

Based  on  review  to  date  of  the  elements  of  this  proposal,  including 
analysis  of  public  comment,  the  factors  affecting  competition  in  tract 
delineation  proposal  is  included  in  the  Proposed  Action  description  in 
Chapter  2  for  the  purpose  of  environmental  analysis  in  this  EIS.   All 
options,  however,  remain  open  to  the  Secretary  in  his  determination  of 
the  form  and  details  of  the  Federal  coal  management  program  following 
publication  of  this  EIS. 
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WORKING  GROUPS 
I.   Origin  of  Proposal 

Office  of  Technology  Assessment  Report,  Option  3:   Improve  the  effectiveness 
of  public  participation.   The  OTA  suggested  greater  use  be  made  of  special  RCT 
task  forces  or  working  groups  to  increase  public  participation  and  promote 
constructive  dialogue  among  the  parties  involved  in  activity  planning  and 
thereby  improve  the  quality  of  leasing  decisions. 

II.   Secretary's  Response 

The  Department  proposed  to  encourage  RCTs  to  use  working  groups,  which  would 
include  representatives  of  all  segments  within  the  community  (July  9,  1984, 
page  7). 

The  author  of  this  issue  paper  was  Catherine  Roy,  Environmental  Protection 
Specialist,  in  the  Branch  of  Coal  Leasing,  BLM. 

III.   Public  Comment  Summary 

This  proposal  was  not  distributed  for  public  comment. 

IV.   Implementation 

If  this  proposal  is  adopted,  instructions  for  the  use  of  working  groups  would 
be  included  in  the  Competitive  Leasing  Handbook.   The  procedures  would  be  as 
described  in  the  following. 

Procedures  for  Use  of  Working  Groups.   Regional  coal  teams  may  use  working 
groups  under  the  following  conditions: 

o   The  duties  of  the  working  group  be  clearly  specified  at  the  time  of 
appointment. 

o   the  duties  not  overlap  with  those  of  other  groups  such  as  the  review 
council,  the  science  advisors,  or  staff  teams  (such  as  the 
Site-Specific  Analysis  team). 

o   the  length  of  time  the  working  group  is  to  operate  be  definite. 

o   the  working  group  be  chaired  by  a  voting  member  of  the  RCT. 

o   the  members  represent  a  wide  spectrum  of  interests  in  the  community. 

o   the  meetings  be  open  to  the  public  and  be  announced  in  appropriate 
newspapers  and  the  Federal  Register  at  least  30  days  before  each 
meeting. 

o   minutes  of  each  session  be  kept  in  accordance  with  the  Federal 
Advisory  Committee  Act. 
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o   travel  expenses  be  authorized  at  the  RCT  chairperson's  discretion, 

based  on  the  need  for  the  participation  and  an  inability  to  meet  these 
expenses  independently  (same  guidelines  as  for  ex  officio  members); 
such  expenditure  being  part  of  the  RCT  operating  budget. 

o  no  other  means  of  acquiring  the  information  be  feasible. 

V.   Options  for  Decision 

The  options  are: 

1.  Encourage  the  RCTs  to  use  working  groups.   The  specific  guidelines 
presented  here  may  be  reviewed  and  revised. 

2.  Give  no  guidance  on  working  groups;  let  the  RCTs  use  them  if  they  wish. 

Based  on  review  to  date  of  this  proposal,  option  1  is  included  as  part  of  the 
Proposed  Action  for  the  purpose  of  environmental  analysis  in  this  EIS 
Supplement.   All  options,  however,  remain  open  to  the  Secretary  in  his 
determination  of  the  form  and  details  of  the  federal  coal  management  program 
following  publication  of  this  EIS  Supplement. 
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SCIENCE  ADVISORS 
I.   Origin  of  Proposal 

Office  of  Technology  Assessment  policy  option  2:   Decentralize 
decisionmaking  authority. 

II.   Secretary's  Response 

"The  RCT's  function  will  be  expanded  to  include  a  review  of  the  adequacy 
of  available  information  and  the  quality  of  analysis.   This  review  will 
be  based  on  standards  and  guide  lines  developed  by  BLM.   Three  science 
advisors  will  be  made  available  to  the  RCTs  on  a  test  basis  to  review 
the  adequacy  of  scientific  data". 
(July  9,  1984,  page  7). 

Lead  responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Branch  of  Coal  Leasing, 
Washington,  D.C.  (BLM).   Other  contributing  staff: 

Walt  Rewinski  -  Chief,  Branch  of  Coal  Leasing,  Washington,  D.C. 
(BLM) 

III.   Public  Comment  Summary 

A  copy  of  the  Bureau's  proposal  on  science  advisors  was  sent  to  State 
Governors  and  major  interest  groups  and  organizations  in  November  1984. 
Following  this  distribution,  the  Department  held  informational  briefings 
in  Denver,  Colorado,  on  December  6  and  7,  1984,  and  Washington,  D.C. 
January  8,  1985.   Additionally,  the  proposed  guidelines  for  selecting 
science  advisors  were  published  in  Appendix  6  of  the  draft  Supplement  to 
the  1979  Programmatic  EIS  in  February  1985.   Comments  on  the  draft  EIS 
were  accepted  through  May  9,  1985,  which  included  a  30-day  extension  of 
the  public  comment  period. 

Comments  were  received  from: 

Western  Interstate  Energy  Board 

National  Wildlife  Federation 

Natural  Resources  Defense  Council,  Inc. 

One  commenter  merely  stated  that  science  advisors  can  include 
non-Federal  people,  in  which  the  BLM  would  pay  (salary  and 
expenses)  for  such  advisors.   This  comment  did  not  require  any  change 
because  the  proposal  allows  for  voluntary  or  paid,  non-Federal  partici- 
pation. 

Two  commenter 's  questioned  allowing  the  science  advisors  to  develop 
their  own  data  adequacy  standards;  both  commenters  argued  that  the 
science  advisors  should  use  guidelines  and  procedures  developed  by  the 
Bureau.   These  commenters  also  expressed  concern  that  the  science 
advisors  would  not  have  the  necessary  background  to  make  an  evaluation 
of  data  adequacy  for  specific  resources.   One  commenter  also  questioned 
if  the  science  advisors  would  prepare  a  report  and,  if  so,  would  it  be 
available  for  public  review. 
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The  Department  recognized  that  developing  and  applying  data  adequacy 
standards  would  be  a  long-term  project  which  would  involve 
extensive  development,  testing,  and  review.   Until  such  standards  and 
procedures  could  be  developed,  the  Department  proposed  to  employ 
science  advisors  as  an  interim  means  of  ensuring  some  degree  of 
consistency  and  continunity  in  the  quality  of  data  used  to  delineate 
and  evaluate  possible  lease  tracts.   In  doing  so,  the  Department 
intends  to  give  the  science  advisors  the  responsibility  to  use  their 
professional  knowledge  in  determining  the  level  and  detail  of  data  needed 
to  delineate  a  tract,  to  evaluate  the  environmental  impact  of  mining 
the  tract,  and  to  determine  its  fair  market  value.   Initially,  this  could 
result  in  some  variation  from  region  to  region.   However,  variation 
can  be  minimized  by  coordinating  the  science  advisory  functions  from 
one  region  to  another.   Further,  the  work  of  the  science  advisors  will 
aid  the  Department's  efforts  to  study  and  develop  standards  and 
guidelines  for  evaluating  data  adequacy. 

Science  advisors  will  also  have  access  to  specialists  in  various 
disciplines,  if  needed,  to  assist  them  in  determining  data  adequacy 
for  a  particular  resource.   The  availability  of  such  expertise, 
along  with  the  science  advisors'  academic  and  practical  experience 
should  permit  the  science  advisors  to  make  an  informed  recommendation 
to  the  RCT  on  data  adequacy  in  all  disciplinary  areas. 

The  science  advisors  will  prepare  a  written  report  which  will  be  made 
available  to  the  RCT  45  days  prior  to  the  RCT  meeting  for  which  it  is 
required.   The  report  will  also  be  made  available  to  the  public, 
through  BLM,  30  days  prior  to  the  RCT  meeting.   The  public  will  have 
an  opportunity  to  comment  on  the  report  prior  to  or  at  the  RCT  meeting 
for  which  the  report  has  been  prepared. 

IV.   Implementation 

The  BLM  will  incorporate  qualifications  and  procedures  for  selecting 
Science  Advisors  into  the  Competitive  Leasing  Handbook.   The  Handbook 
would  also  provide  the  regional  coal  teams  with  data  pertinent  to  the 
Science  Advisors  role  and  functional  responsibilities.   RCTs  would  have 
the  discretion  to  discontinue  the  use  of  Science  Advisors  if  the  RCT  no 
longer  finds  them  useful. 

V.   Decision  Options 

1.  Adopt  the  use  of  Science  Advisors  for  reviewing  data  adequacy. 

2.  Reject  the  proposal. 
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Based  on  review  to  date,  including  analysis  of  public  comment,  the 
Science  Advisors  proposal  is  included  in  the  Proposed  Action  description 
in  Chapter  2  for  the  purpose  of  environmental  analysis  in  this  EIS.   All 
options,  however,  remain  open  to  the  Secretary  in  his  determination  of 
the  form  and  details  of  the  Federal  coal  management  program  following 
publication  of  this  EIS. 
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ADEQUACY  OF  COAL  DATA 


I.   Origin  of  Proposal 

The  Linowes  Commission  expressed  concern  about  the  adequacy  of  coal  resource 
data.   Recommendation  III-5  was  "The  quantity  of  coal  leased  should  be 

determined  so  the  Government  will  receive  a  fair  return....".   Elsewhere  in 
the  report  the  Commission  expressed  concern.   They  stated  (page  92)  that 
leasing  objectives  require  "that  the  Government  be  at  least  as  well  informed 
as  private  coal  companies".  The  Commission  (page  117)  concluded  that  the 
"Department  has  inadequate  data  to  assess  accurately  the  the  quality  and 
development  prospects  of  existing  Federal  leases,"  and  that  information  on 
unleased  Federal  coal  was  poorer  still."  The  Commission  (page  180)  endorsed 
the  Bureau's  policy  "not  to  lease  coal  in  areas  where  sufficient  coal  resource 

information  does  not  exist". 

The  report  by  the  Office  of  Technology  Assessment  also  was  concerned  with 
adequacy  of  data.   OTA  placed  more  emphasis  on  environmental  and  other  (than 
coal)  resource  data  whereas  the  Linowes  Commission  emphasized  coal  data.   The 
OTA  option  6  (page  27)  was:   "Provide  meaningful  guidelines  and  standards  for 
assessing  the  adequacy  of  the  data  base."  The  report  recognized  that  internal 
BLM  memoranda  provide  some  guidance.  The  documents  are  not  binding  and  not 
subject  to  public  review  and  comment.   The  report  also  said  that  regulations 
should  be  sufficiently  flexible  to  accommodate  regional  differences  and  to 
explicitly  recognize  quality  and  quantity  of  data  for  various  decisions  of  the 
coal  leasing  process. 

II  Secretary's  Response 

In  the  March  19,  1984,  response  (pages  10-11)  to  the  Linowes  Commission,  the 
Secretary  agreed  with  Recommendation  III-5  that  the  quantity  of  coal  leased 
should  be  determined. 

In  the  July  9,  1984,  response  (page  3)  to  the  OTA  report,  the  Secretary 
stated:  The  Bureau  of  Land  Management  (BLM)  will  develop  guidelines  and 
standards  assuring  the  adequacy  of  pre-sale  data  and  analyses,  and  will 
compile  a  comprehensive  data  base. 

The  review  of  comments  and  the  preparation  of  this  proposal  to  establish  on  a 
trial  basis  a  Review  Council  to  determine  adequacy  of  coal  data  was  by  Jules 
MacKallor,  mineral  economist  of  the  Bureau  of  Land  Management,  Washington 
Headquarters.  The  Request  for  Public  comment  in  the  draft  EISS  incorporated 
ideas  developed  by  working  groups  consisting  of  BLM  field  and  Headquarters 
personnel  and  representatives  from  the  U.S.  Geological  Survey.   The  first 
group,  chaired  by  Jules  MacKallor  met  in  Washington,  D.C.,  the  week  of  May  7, 
1984;  and  the  second  group,  chaired  by  Ronald  Smith,  met  in  Denver,  Colorado, 
the  week  of  August  13,  1984. 
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The  primary  purpose  of  the  proposed  Review  Council  will  be  to  determine  if  the 
coal  data  is  adequate  to  make  a  reasonably  reliable  estimate  of  fair  market 
data.  This  proposal  responds  to  the  Linowes  Commission  concern  about  the 
Government  receiving  a  fair  return.   The  proposal  only  partially  responds  to 
the  OTA  concerns  regarding  adequacy  of  the  data  base.  Coal  data  is  only  a 
small  part  of  the  entire  data  base  that  must  be  considered  throughout  the 
various  steps  of  the  coal  leasing  process.  The  adequacy  of  this  base  is 
addressed  in  the  proposal  regarding  science  advisors  who  are  unlikely  to  have 
the  necessary  special  expertize  on  coal  data  requirements  to  make  monetary 
appraisals. 

III.   Public  Comment  Summary 

The  public  was  given  numerous  opportunities  to  review  and  comment  on  all 
aspects  of  the  Department's  response  to  the  Linowes  and  the  OTA  reports. 
Following  release  of  the  draft  Environmental  Impact  Statement  Supplement,  the 
comment  period  was  extended  30  days  to  May  9.  The  following  list  is  for  those 
actions  related  to  assuring  public  input  to  the  problem  of  determining 
adequacy  of  coal  data. 

June,  1984,  Mailing:   Initial  staff  drafts  of  Linowes 

Commission  Issues 
July  23-24,  1984,  Meeting:   Denver 
Nov.  19,  1984,     Mailing:   Program  items 
Dec.  6-7,  1984,    Meetings:  Denver 
Jan.  8,  1985,      Meetings:  Washington 

Feb.  8,  1985,  Draft  Environmental  Impact  Statement  Supplement 
Mar.  15,  1985,  Federal  Register  Notice:  Proposed  rules  in  response  to 
OTA  report. 

The  written  comments  regarding  adequacy  of  coal  data  are  summarized  below. 
Comments  on  the  broad  subject  of  data  adequacy  are  not  listed  unless  they 
contain  a  reference  to  or  provide  insight  for  data  adequacy  of  the  coal 
resource. 

COMMENTERS  WERE  AS  FOLLOWS: 

AMERICAN  MINING  CONGRESS 

GETTY  MINING  COMPANY 

MONTANA  OFFICE  OF  THE  GOVERNOR 

NATIONAL  COAL  ASSOCIATION  (JOINTLY  WITH  A.M.C.) 

NATIONAL  RESOURCES  DEFENSE  COUNCIL,  INC. 

NATIONAL  WILDLIFE  FEDERATION 

ROCKY  MOUNTAIN  ENERGY 

WESTERN  ORGANIZATION  OF  RESOURCE  COUNCILS 

Oral  comments  also  were  received,  and  they  closely  paralleled  or  duplicated 
the  written  comments  made  by  the  organizations  listed  above.   The  vast 
majority  of  comments  refer  either  to  setting  guidelines  and  standards  or  to 
the  functions  and  composition  of  the  Review  Council. 
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In  regard  to  National  guidelines  and  standards  there  was  general  agreement 
that  they  should  be  flexible  enough  to  accommodate  regional  differences  but 
they  should  not  be  so  loosely  quantified  that  they  become  meaningless.   One 
reviewer  commented  that  there  should  not  be  separate  standards  for  each  region 
but  that  each  region  should  be  allowed  to  further  define  or  add  to  the 

standards.   BLM  basically  agrees;  the  difficulty  is  in  writing  national 
standards  that  can  be  tailored  to  regional  conditions  but  not  so  flexible  as 
to  be  meaningless.   One  comment  was  that  there  seemed  to  be  two  definitions  of 
coal  data  adequacy:   (1)  the  prudent  man  (or  company)  doctrine  and  (2)  enough 
data  to  proceed  with  engineering  and  economic  evaluations.   BLM  believes  these 
two  definitions  are  merely  different  ways  of  expressing  the  same  concept.   The 
above  commenter  and  others  remarked  that  the  Federal  Register  Request  for 
Comments  contained  few  specific  standards.   BLM  certainly  agrees;  the  purpose 
of  the  F.R.  Request  was  to  get  public  input  before  setting  guidelines  and 
standards. 

It  was  suggested  that  different  levels  of  data  be  required  at  various  stages 
in  the  leasing  process.  The  Bureau  does  and  will  require  more  data  at  the 

later  stages.  Another  suggestion  was  that  different  coal  data  standards  be 
established  for  different  types  of  tracts.  This  has  merit  and  will  receive 
further  consideration. 

Several  comments  were  made  about  the  Review  Council.   Clarification  regarding 
its  relation  to  the  Science  Advisors  was  requested  and  whether  it  would  have  a 

role  in  tract  delineation.   The  use  of  a  Review  Council  was  well  received  but 
it  was  pointed  out  that  it  is  critical  to  have  experienced  members  familiar 

with  industry  practice.   Suggestions  were  made  for  minimum  qualifications, 
including  a  suggestion  that  industry  officials  be  included  on  the  Review 
Council.   The  Bureau  realizes  the  importance  of  getting  high  qualified 
personnel  knowledgable  of  specific  coal  regions.   Having  members  from  mining 
companies  could  create  problems  in  handling  proprietory  data  and  might  give 
the  appearance  of  a  conflict  of  interest. 

Concerns  were  expressed  that  significant  internal  memoranda  and  guidelines,  as 
well  as  doubt  about  data  adequacy,  might  be  concealed  from  the  public.   Such 
concerns  are  unfounded.   The  Secretary  is  committed  to  full  disclosure. 

One  industry  commenter  said  there  was  no  statistical  test  for  data  adequacy. 
Others  also  expressed  misgivings  about  reliance  on  statistical  tests, 
including  a  commenter  impling  that  "rules  of  thumb"  might  be  useful.   The  use 
of  the  term  "model"  created  some  concern.   It  is  used  in  a  broad  sense  to 
include  geologic  maps,  cross-sections,  etc.  to  depict  the  coal.   The  concern 
may  have  been  that  the  Bureau  was  referring  to  mathematical  or  statistical 
models. 

The  Bureau  agrees  with  various  comments  stressing  the  need  for  verification  of 
data,  particularily  in  regard  to  private  drilling  data  and  the  location  of 
holes 
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IV.  Implementation 

The  basic  documents  for  adequacy  of  coal  data  will  appear  in  "Coal  Land  Use 
Planning  Procedures"  and  the  "Competitive  Leasing  Handbook"."  Both  will  be 
released  to  the  public.   Other  Departmental  and  Bureau  documents  and 
instructions,  including  the  roles  of  the  Science  Advisors  and  the  Review 
Council  (if  established)  will  be  made  public. 

More  specific  regional  standards  and  guidelines  will  be  developed.   Before 
formal  presentation  to  the  appropriate  Regional  Coal  Team,  they  will  be 
available  in  draft  form  to  the  public  upon  request. 

V.  Options  for  Decision 

1.  Establish  Review  Councils. 

2.  Do  not  establish  Review  Councils. 

If  option  1  is  chosen  another  choice  must  be  made. 

(a)  Restrict  membership  to  BLM  employees. 

(b)  Restrict  memberships  to  Federal  employees. 

(c)  Restrict  membership  to  Federal  and  State  employees. 

(d)  Membership  may  include  private  consultants  provided  there  are  no 
conflicts  of  interest. 

Based  on  review  to  date  of  this  proposal,  including  several  phases  of  public 
comment,  the  proposal  to  establish  a  Review  Council  for  each  coal  region  is 
included  as  part  of  the  Proposed  Action  for  the  purpose  of  environmental 
analysis  of  the  EISS.   All  options,  however,  remain  open  to  the  Secretary  in 
his  determination  of  the  form  and  detail  of  the  Federal  coal  management 
program  following  publication  of  the  EIS. 
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I.   Origin  of  Proposal 


Office  of  Technology  Assessment  policy  option  6  (Provide  meaningful 
guidelines  and  standards  for  assessing  the  adequacy  of  the  data  base). 

II.   Secretary's  Response 

"BLM  will  expand  tract  profiles  to  include  assessments  of  the  coal  and 
other  data  available  on  each  tract  and  of  the  additional  data,  if  any, 
needed  for  an  adequate  evaluation  of  the  tract.   This  information  will 
then  be  used,  under  guidelines  established  and  published  for  comment  by 
BLM,  in  the  RCT ' s  ranking  of  potential  tracts  for  inclusion  in  the 
EIS."   (July  9,  1984,  page  23). 

Responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Branch  of  Coal  Leasing, 
Washington,  D.C.  (BLM) 

III.   Public  Comment  Summary 

The  Bureau's  proposal  on  tract  profiles/  ranking  was  sent  to  State 
Governors  and  major  interest  groups  and  organizations  in  November  1984. 
The  Department  also  held  information  briefings  in  Denver,  Colorado,  on 
December  6  and7,  1984,  and  Washington,  D.C,  January  8,  1985. 
Additionally,  the  proposal  was  published  in  Appendix  6  of  the  draft 
Supplement  to  the  1979  Coal  Programmatic  EIS  in  February  1985.   Comments 
on  the  draft  EIS  were  accepted  through  May  9,  1985,  which  included  a 
30-day  extension  of  the  public  comment  period.   Comments  were 
received  from: 

National  Wildlife  Federation 
Rocky  Mountain  Energy 

One  commenter  stated  that  the  proposal  to  expand  tract  profiles  was  not 
well  defined  (i.e.  does  the  proposal  restore  prior  format  or  represent  a 
new  format?).   Also,  they  suggested  adding  a  "poor"  category  to  the 
ratings  along  with  specific  quantifiable  standards. 

The  purpose  of  the  proposal  on  tract  profiles/tract  ranking  was  to 
respond  to  concerns  expressed  by  the  OTA.   Clearly,  OTA  encouraged 
the  Department  to  make  sure  that  RCTs  considered  data  quality  when 
ranking  and  selecting  tracts  for  study  in  the  regional  coal  leasing 
environmental  impact  statement.   The  proposed  guidance  responded  to 
OTA's  concern  that  RCTs  be  informed  of  data  adequacy  for  each  tract 
prior  to  their  deliberation  on  tract  ranking  and  selection.   No  effort 
was  made  to  establish  comprehensive  requirments  and/or  a  format  for 
the  Tract  Profiles. 

The  proposed  summary  ratings  apply  only  to  the  adequacy  of  data  used 
for  delineating  a  tract,  for  identifying  and  evaluating  environmental 
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impacts,  and  for  determininating  fair  market  value.   Data  adequacy 
ratings  will  be  but  one  of  several  factors  used  by  the  RCT  to  rank 
tracts  and  to  array  them  in  various  leasing  alterntives  for  study 
in  the  regional  coal  environmental  impact  statement.   A  tract  which 
carries  an  excellent  data  adequacy  rating,  for  example,  may  or  may 
not  be  ranked  by  the  RCT  in  the  highest  category,  because  other  ranking 
factors  may  reduce  the  overall  ranking. 

Additionally,  a  fourth  (poor)  rating  as  suggested  by  the  commenter  is 
unnecessary.   The  "fair"  category  contained  in  the  proposal  is  inclusive 
of  all  tracts  for  which  the  science  advisors  determine  that  a  minimum 
level  of  data  necessary  to  delineate  a  tract  is  available.   Any  lower 
category,  such  as  suggested  by  the  commenter,  would  be  superfluous  because 
the  quantity  and  quality  of  available  data  would  be  inadequate  to  permit 
delineation  of  a  tract. 

Another  commenter  apparently  misunderstood  the  purpose  of  the  summary 
ratings.   That  is,  the  ratings  do  not  exclude  any  tract  from  the  market 
place.   Rather,  they  merely  group  tracts,  for  which  the  science  advisors 
have  found  data  to  be  adequate,  into  three  categories.   These  categories 
or  ratings  will  be  used  by  the  RCT,  along  with  a  variety  of  other 
factors,  to  rank  and  select  tracts  for  study  in  the  regional  coal  leasing 
environmental  impact  statement. 

IV.   Implementation 

The  Competitive  Leasing  Handbook  (Chapter  2)  will  contain 
guidance  requiring  the  site  specific  analysis  team  to  include  data 
on  coal  and  other  resources  in  the  tract  profiles.   This  information 
will  be  made  available  to  the  regional  coal  team  for  use  in  ranking 
tracts. 

V.   Decision  Options 

1.  Adopt  proposal  for  including  assessment  of  data  adequacy  in  tract 
profiles 

2.  Reject  proposal 

Based  on  review  to  date,  including  an  analysis  of  public  comments,  the 
proposal  for  including  an  assessment  of  data  adequacy  in  tract  profiles 
for  use  by  the  RCT  in  ranking  tracts  is  included  in  the  Proposed  Action 
description  in  Chapter  2  for  the  purpose  of  environmental  analysis  in 
the  EIS.   All  options,  however  remain  open  to  the  Secretary  in  his 
determination  of  the  form  and  details  of  the  Federal  coal  management 
program  following  publication  of  this  EIS. 
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LONG  RANGE  PLANNING  SCHEDULE  RECOMMENDATIONS 

I.   Origin  of  Proposal 

Commission  on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing  report, 
Recommendation  I:   The  Government  should  establish  and  announce  in  a  timely 
fashion  a  coal  leasing  schedule  to  promote  predictability  and  stability  of 
Federal  leasing  actions.   In  doing  so,  the  Government  should  have  flexibility 
to  change  the  timing  of  lease  sales  and  the  quantity  of  coal  offered  based  on 
its  assessment  of  emerging  market  conditions. 

Commission  on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing  report, 
Recommendation  III-2:   To  maintain  a  responsive  and  orderly  coal  leasing 
process,  the  States,  through  their  participation  in  the  Regional  Coal  Teams 
and  the  Federal-State  Coal  Advisory  Board,  should  continue  to  play  a 
significant  role  both  in  establishing  leasing  levels  and  in  setting  leasing 
schedules.   The  inclusion  of  State  personnel  in  providing  staff  support  to  the 
Regional  Coal  Teams  is  encouraged. 

II.   Secretary's  Response 

In  response,  the  Department  proposed  to  continue  to  maintain  a  long  range 
planning  schedule  for  coal  leasing  and  to  seek  the  recommendations  of  the 
Federal-State  Coal  Advisory  Board  on  this  schedule.   (March  19,  1984,  pages  5 
and  8) 

The  author  of  this  issue  paper  was  Catherine  Roy,  Environmental  Protection 
Specialist,  in  the  Branch  of  Coal  Leasing,  BLM. 

III.   Public  Comment  Summary 

This  proposal  was  not  distributed  for  public  comment. 

IV.   Implementation 

If  adopted,  instructions  to  RCT  members  on  the  development  of  long  range 
schedule  recommendations  would  be  included  in  the  Competitive  Leasing 
Handbook.   The  proposed  procedures  are  described  in  the  following. 

The  Secretary  will  establish  a  long  range  coal  planning  schedule  based  on  a 
recommendation  from  the  Federal-State  Coal  Advisory  Board.   Once  this  schedule 
has  been  established,  the  advisory  board  will,  in  subsequent  years,  review  the 
schedule  and  make  recommendations  for  revision,  if  necessary.   The  advisory 
board  will  use  the  recommendations  from  the  individual  regional  coal  teams  as 
a  base  and  will  consider  a  variety  of  factors.   The  recommendations  from  the 
regional  coal  teams  will  be  based  on  these  same  factors. 

These  factors  include: 

1.  Long  range  market  analysis  (long  range  projections  of  the  nation's 
need  for  coal  and  long  range  projections  of  regional  production 
capacity,  including  the  status  of  the  PRLAs). 

2.  Concerns  of  State  and  local  governments  and  the  public. 
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3.  Impacts  on  the  human  environment. 

4.  Land  use  planning  (RMP  and  Forest)  schedules. 

5.  Magnitude  of  the  data-gathering  and  analyses  needed  to  resolve  issues. 

6.  Available  budget  and  personnel  resources  within  BLM. 

7.  Other  factors  of  relevance. 

The  advisory  board  will  review  this  schedule  at  its  annual  meeting.   Before 
this  meeting,  the  RCT  may  develop  a  long-range  schedule  recommendation,  unless 
the  timing  for  a  public  meeting  is  inconvenient.   In  that  event,  the  lead 
State  Director  may  draw  up  a  draft  regional  schedule  and  send  it  for  comment 
to  voting  and  nonvoting  members  of  the  RCT,  State  and  local  governments 
potentially  affected,  other  affected  Federal  agencies,  and  the  public.   The 
lead  State  Director  may  incorporate  these  comments  without  an  RCT  meeting,  but 
the  resultant  recommendation  would  be  presented  as  the  lead  State  Director's 
recommendation  with  RCT  and  public  comments,  rather  than  the  RCT's 
recommendation.   This  recommendation  will  be  carefully  documented  and 
available  before  the  advisory  board  meeting  to  anyone  requesting  it.   The  RCTs 
may  also  use  this  same  procedure  for  recommended  revisions  to  the  schedule,  as 
appropriate,  in  subsequent  years. 

The  recommendation  will  be  addressed  to  the  BLM  Director  as  chairman  of  the 
advisory  board.   The  Bureau  will  prepare  an  analysis  of  the  recommendations 
and  comments  for  the  Director  and  the  Department.   Copies  of  the  compiled 
recommendations  and  analysis  will  be  mailed  to  the  advisory  board  members 
before  the  meeting,  along  with  the  agenda.   The  Federal  Register  notice 
announcing  the  advisory  board  meeting  will  also  note  that  the  compiled 
recommendations  (without  analysis)  are  also  available  to  the  public  before  the 
meeting. 

The  advisory  board  will  review  the  compiled  recommendations  and  transmit  its 
recommendation  (for  the  initial  schedule  or  need  for  revision  in  subsequent 
years)  to  the  Secretary  through  the  Director.   Once  the  Secretary  has 
established  the  schedule  (or  the  revisions  to  the  schedule  in  subsequent 
years),  the  Bureau  will  transmit  the  decision  to  the  RCT  chairpersons,  who 
will  use  it  as  a  framework  for  developing,  among  other  things,  a  land  use 
planning  or  activity  planning  schedule. 

V.   Options  for  Decision 

The  options  are: 

1.  Seek  long-range  coal  planning  schedule  recommendations  from  the 
Federal-State  Coal  Advisory  Board. 

2.  Be  silent  on  the  issue,  letting  the  board  make  such  a  recommendation 
when  and  in  such  a  manner  as  the  board  feels  appropriate. 

Based  on  review  to  date  of  this  proposal,  option  1  is  included  as  part  of  the 
Proposed  Action  for  the  purpose  of  environmental  analysis  in  this  EIS 
Supplement.   All  options,  however,  remain  open  to  the  Secretary  in  his 
determination  of  the  form  and  details  of  the  federal  coal  management  program 
following  publication  of  this  EIS  Supplement. 
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PHASED  SALES 
I.   Origin  of  Proposal 

Commission  on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing  report, 
Recommendation  III-l.   The  Government  should  establish  and  announce  in  a 
timely  fashion  a  coal  leasing  schedule  to  promote  predictability  and  stability 
of  Federal  leasing  actions.   In  doing  so,  the  Government  should  have 
flexibility  to  change  the  timing  of  lease  sales  and  the  quantity  of  coal 
offered  based  on  its  assessment  of  emerging  market  conditions.   In 
establishing  the  Commission  on  Fair  Market  Value  Policy  for  Federal  Coal 
Leasing,  the  Congressional  Conference  Committee  directed  the  Commission  to 
review,  inter  alia,  the  impact  on  competition  and  achieving  fair  market  value 
of  leasing  large  amounts  of  coal,  particularly  under  depressed  market 
conditions,  versus  a  more  moderated  leasing  schedule  (page  6  of  the  Commission 
report) . 

Office  of  Technology  Assessment  report,  Option  1:   Reduce  lease  rates.   OTA 
proposed  offering  less  coal  for  lease  on  a  predictable,  steady  schedule  (while 
still  allowing  for  adjustments  in  that  schedule  if  necessary)  as  a  means  of 
making  planning  more  efficient  for  all  participants  in  leasing. 

II.   Secretary's  Response 

In  the  Department's  response  to  the  Linowes  Commission  recommendations,  the 
Secretary  proposed  to  consider,  as  part  of  a  future  lease  offering,  the  design 
of  a  test  of  smaller  phased  sales  rather  than  a  single  large  regional  sale. 
The  rationale  given  for  such  an  approach  is  that  it  would  allow  the  Department 
to  test  the  market,  to  provide  an  opportunity  to  measure  market  conditions  and 
better  assure  sale  of  resources  at  fair  market  value.   It  is  also  a  way  of 
providing  the  predictability  and  stability  in  the  Federal  coal  leasing 
program,  which  the  Linowes  Commission  recommended.  (March  19,  1984,  page  7) 

In  responding  to  the  OTA  report,  the  Department  made  a  firm  commitment  to 
using  smaller  and  more  frequent  sales  to  gauge  the  market  better  and  to  gather 
additional  information  for  use  in  subsequent  coal  leasing  decisions.  (July  9 
1984,  page  4) 

The  author  of  this  issue  paper  was  Catherine  Roy,  Environmental  Protection 
Specialist,  in  the  Branch  of  Coal  Leasing,  BLM. 

III.   Public  Comment  Summary 

The  public  was  given  numerous  opportunities  to  review  and  comment  on  all 
aspects  of  the  Department's  response  to  the  Linowes  and  OTA  reports.   The 
following  list  is  for  those  actions  related  to  phased  sales. 

June  1984  mailing:  Initial  staff  drafts  of  Linowes  Commission  Issues 

July  23-24,  1984,  Meeting:   Denver 

Nov.  19,  1984,  Mailing:   Program  items 

Dec.  6-7,  1984,  Meetings:  Denver 

Jan.  8,  1985,  Meeting:   Washington 

Feb.  8,  1985,  Draft  Environmental  Impact  Statement  Supplement 

April  9,  1985,  Public  comment  period  extended  another  30  days. 
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The  written  comments  are  summarized  below.   Commenters  were  as  follows: 

American  Mining  Congress 

Getty  Mining  Company 

National  Coal  Association  (jointly  with  AMC) 

National  Wildlife  Federation 

Rocky  Mountain  Energy  Corp. 

Western  Interstate  Energy  Board 

Western  Regional  Council 

Industry  felt  that  interest  in  the  first  sale  (or  lack  of  same)  is  not  a  good 
indicator  of  the  market  because  of  differences  in  tracts  offered,  coal  areas, 
and  companies.   Several  commenters  pointed  out  that  tracts  are  generally 
unique.   If  a  company  interested  in  a  specific  tract  scheduled  for  a  later 
sale  feels  that  that  tract  may  not  be  offered,  it  may  be  forced  to  bid  on  a 
less-desirable  (to  that  company)  tract  in  the  first  sale.   Industry  felt  that 
predictability  would  be  achieved  only  if  the  Secretary  makes  a  commitment  that 
when  tracts  are  scheduled  for  lease  sale  over  a  period  of  time,  the  later 
sales  would  be  held  regardless  of  the  results  of  the  earlier  sales. 

One  commenter  wanted  a  limit  on  the  time  over  which  the  sales  would  be  phased, 
suggesting  no  more  than  two  years  after  the  completion  of  the  regional  EIS. 
Another  commenter  suggested  that  when  a  variety  of  companies  show  interest  in 
different  tracts  in  one  region,  the  Department  use  intertract  bidding  to 
"phase"  the  sales.   Another  commenter  felt  that  in  a  period  of  a  strong 
market,  withholding  some  tracts  in  the  first  sale  could  have  adverse  impacts 
on  consumer  prices. 

There  was  general  agreement  that  bypass  and  emergency  production  maintenance 
tracts  should  be  offered  as  early  as  possible  but  that  tract  type  (production 
maintenance,  new  production,  bypass,  etc.)  alone  should  not  be  a  major 
criterion  for  when  the  tract  is  offered. 

Analysis  of  Comments 

All  but  one  commenter  initially  supported  the  concept  of  small,  regularly 
scheduled  sales  (the  dissenter  misunderstood  how  phased  sales  would  work).   In 
later  comments,  all  groups  supported  the  concept,  with  differing 
reservations.   None  of  the  commenters  offered  alternative  criteria  for 
scheduling  tracts  in  phases,  except  one  who  referred  to  the  objectives  from 
the  Linowes  Commission  report  (presumably,  predictability  and  stability). 
Issues  noted  in  the  comments  were  the  concern  that  the  market  analysis  would 
weigh  heaviest  in  determining  phased  sales  and  whether  to  offer  tracts 
scheduled  in  the  later  sales,  and  the  lack  of  relevance  of  the  tract  types  to 
when  they  are  offered. 
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IV.   Implementation 


If  adopted,  this  proposal  would  be  implemented  through  instructions  in  the 
Competitive  Leasing  Handbook.   The  proposed  procedures  for  implementation  are 
described  as  follows. 

When  the  public  notice  is  published  announcing  the  RCT  meeting  for  final 
recommendations,  it  would  include  a  request  for  comments,  from  industry  and 
other  interested  parties,  on  two  items:  which  tracts  should  be  offered  (or  not 
offered)  and  the  suggested  timing  of  any  offering.   The  notice  would  state 
that  these  comments  will  be  only  one  factor  in  the  RCT  recommendation  and  the 
Secretary's  lease  sale  decision.   The  notice  may  also  seek  comment  on  other 
issues  such  as  special  leasing  opportunities.   This  notice  would  be  published 
45  to  60  days  before  the  RCT  meeting  and  specify  a  cut-off  date  for  submittal 
of  comments,  in  order  to  allow  enough  time  to  tabulate  these  comments  for 
presentation  to  the  RCT  for  consideration. 

The  RCT's  sale  schedule  recommendations  would  be  based  on  a  number  of  factors, 
including  those  which  the  States  propose  for  the  Secretary's  deliberation. 
Because  no  two  regions  are  identical,  the  RCT  may  identify  whatever  factors  it 
deems  appropriate,  developed  using  public  comment  to  the  fullest  extent 
possible  and  identified  in  the  final  recommendation  on  the  scheduling  of 
tracts.   Possible  factors  include  the  following: 

1.  Apparent  industry  interest  or  other  public  comments,  as  expressed 
through  the  above  procedure. 

2.  Results  of  the  current  market  and  tract  marketability  analysis. 

3.  Clearly-defined  objectives  of  the  affected  State(s)  -  e.g., 
"dispersed"  leasing,  a  geographic  spread  within  each  offering, 
tonnage  limitations. 


or 


4.  Status  of  tract  -  e.g.,  surface  owner  consent  (whether  needed  and,  if 
so,  if  on  file),  pending  litigation,  petitions,  e.g.,  tracts  included 
in  litigation  that  could  affect  their  value. 

5.  Type  of  sale  -  bypass  and  mine  extension;  public  body,  small  business 
(if  these  tracts  do  not  receive  a  qualified,  acceptable  bid  in  an 
early  sale,  they  could  be  reoffered  for  open  competition  in  a  later 
sale).   It  is  assumed  that  bypass  and  mine  extension  tracts  and  tracts 
to  be  recommended  for  special  leasing  opportunities  have  been 
identified  earlier  in  the  process. 
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V.   Options  for  Decision 
The  decision  options  are: 

1.  Plan  phased  sales,  if  recommended  by  the  RCT,  and  hold  each  phase  of 
the  sale  regardless  of  the  results  of  previous  phases  or  the  market 
analysis. 

2.  Plan  phased  sales,  if  recommended  by  the  RCT,  with  a  review  of  the 
market  conditions  and  results  of  previous  phases  prior  to  the  second 
and  subsequent  phases. 

Based  on  review  to  date  of  this  proposal,  including  several  phases  of  public 
comment,  option  1  is  included  as  part  of  the  Proposed  Action  for  the  purpose 
of  environmental  analysis  in  this  EIS  Supplement.   All  options,  however, 
remain  open  to  the  Secretary  in  his  determination  of  the  form  and  details  of 
the  federal  coal  management  program  following  publication  of  this  EIS 
Supplement. 
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EXPERIMENTAL  LEASE  AUCTION  TECHNIQUES 

I.  Origin  of  the  Proposal 

The  Commission  on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing  (the 
Commission)  recommended  that  "to  promote  more  competitive  bidding,  the 
Government  should  test  the  feasibility  of  and  experiment  with  a  variety  of 
auction  techniques."  (Recommendation  V-4,  page  224  of  the  Commission's 
February  1984  report.)   The  Commission  also  examined  a  number  of  alternative 
bidding  systems  using  variable  royalties  that  could  be  used  to  set  the  price 
for  Federal  coal  leases,  but  concluded  that  "bonus  bidding,  with  fixed 

royalties"  should  continue  to  be  followed  by  the  Department. 
[Recommendation  V-2,  page  216  of  the  Report.] 

II.  Secretary's  Response 

In  the  Department's  evaluation  of  the  Commission  report  (Review  of  Federal 
Coal  Leasing,  March  19,  1984),  former  Secretary  Clark  provisionally  adopted 
Recommendation  V-4.   He  committed  the  Department  to  develop  a  proposal  for 
public  comment  and  to  consider  experimentation  with  a  variety  of  techniques. 

A  task  force  headed  by  the  Bureau  of  Land  Management,  Office  of  the  Assistant 
Director  for  Solid  Leasable  Minerals,  prepared  a  proposal  for  public  review 
and  comment.   The  proposal  outlined  coal  lease  sale  procedures  followed  by  the 
Department  since  enactment  of  the  Mineral  Leasing  Act  of  1920,  summarized  the 
bidding  history  for  coal  lease  tracts  offered  at  competitive  auctions,  and 
described  the  operative  regulations  and  procedures  followed  by  the  Department 
in  the  conduct  of  its  coal  lease  offerings  and  the  evaluation  of  bids 
submitted  at  sales.   An  analysis  of  competition  for  Federal  coal  leases  was 
presented,  illustrating  that  a  minority  (23.3  per  cent)  of  lease  tracts 
received  competition  from  two  or  more  bidders  in  lease  sales  held  since  1973. 

The  public  was  specifically  requested  to  comment  on: 

Design  criteria  that  represent  objectives,  from  the  vantage  point  of  a 
seller,  in  designing  an  auction  process. 

Basic  elements  or  components  of  a  bonus  bid  auction  process  that 
define  the  framework  for  a  given  auction  procedure. 

Four  examples  of  possible  experimental  coal  lease  auction  procedures 
that  might  satisfy  general  design  criteria  and  be  useful  under 
different  scenarios,  or  any  other  combination  of  auction  design 
elements  that  might  achieve  desirable  results. 
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Department  of  the  Interior  personnel  composing  the  task  force  that  worked  on 
this  proposal  include: 

Andrew  Strasfogel,  Policy  Analyst,  BLM  Washington  Office,  Leader 

Donald  Bieniewicz,  Operations  Research  Analyst,  Office  of  Policy 

Analysis 
Clyde  Topping,  Economist,  BLM  Washington  Office 
Roy  Allen,  Economist,  BLM  Wyoming  State  Office 
Bill  Frye,  Geologist,  BLM  Montana  State  Office 
Jackson  Moffitt,  Mining  Engineer,  BLM  Utah  State  Office 
Philip  Cloues,  Mining  Engineer,  BLM  Colorado  State  Office 
Ryan  Dudley,  Economist,  BLM  Washington  Office 
Jules  MacKallor,  Mineral  Economist,  BLM  Washington  Office 
Carole  Smith,  Mineral  Leasing  Specialist,  BLM  Washington  Office 

III.   Public  Comment  Summary 

A  draft  task  force  paper  on  experimental  lease  auction  techniques  was  provided 
to  Western  State  Governors  and  major  interest  groups  at  their  request  in  June 
1984.   This  group  asked  the  Department  to  hold  informational  meetings,  which 
took  place  in  Denver  on  July  23  and  24,  1984.   One  individual  and  one  joint 
set  of  comments  were  received  on  the  draft  proposal. 

On  October  31,  1984,  the  proposal  appeared  as  a  notice  in  the  Federal  Register 
(49  FR,  no.  212,  43920-43926)  in  essentially  the  same  form  as  previously 
distributed.  This  notice  was  also  reprinted  for  additional  public  comment  in 
Appendix  6  of  the  Draft  Environmetal  Impact  Statement  Supplement  —  Federal 
Coal  Management  Program  on  February  8,  1985.   Comments  were  accepted  through 
5/9/85.  The  list  of  commenters  on  this  proposal  follows: 

Commenters  Date 

1.  AMERICAN  MINING  CONGRESS/  August  14,  1984 
NATIONAL  COAL  ASSOCIATION  November  30,  1984 

December  31,  1984 

2.  GETTY  MINING  COMPANY  August  8,  1984 

November  29,  1984 

3.  WESTERN  REGIONAL  COUNCIL  August  9,  1984 

4.  NATIONAL  WILDLIFE  FEDERATION  November  30,  1984 

5.  MINING  AND  RECLAMATION  COUNCIL  November  30,  1984 
OF  AMERICA 

6.  CONSOLIDATION  COAL  COMPANY  November  26,  1984 

7.  NORTH  DAKOTA  LIGNITE  COUNCIL  November  30,  1984 

8.  GOVERNOR  NORMAN  BANGERTER,  May  8,  1985 
STATE  OF  UTAH 
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While  the  Federal  Register  notice  specifically  requested  comments  on  the 
design  criteria  and  auction  elements,  few  comment  letters  offered 
comprehensive  analysis  of  the  task  force's  proposals.   Most  commenters 
expressed  a  preference  for  a  particular  auction  system,  such  as  the  one  in  use 
in  1981  and  1982  for  the  sale  of  Utah,  Colorado,  and  Wyoming  lease  tracts  in 
the  Green  River-Hams  Fork  and  Uinta-Southwestern  Utah  coal  leasing  regions. 
That  system  involved  the  submission  of  sealed  bids  prior  to  the  sale  followed 
by  an  oral  auction  on  tracts  that  received  two  or  more  sealed  bids.  Under 
this  auction  procedure,  the  Department's  estimate  of  tract  value  was  announced 
to  the  public  in  the  notice  of  sale  30  days  in  advance  of  the  sale. 

Analysis  of  Comments 

Few  of  the  commenters  on  the  experimental  lease  auction  techniques  proposal 
provided  a  rationale  for  their  comments.   Aside  from  expressing  a  preference 
for  a  system  of  auctioning  lease  tracts  or  for  one  or  more  design  elements, 
the  commenters  did  not  offer  any  additional  experimental  techniques  or 
critique  the  task  force's  design  criteria  for  rating  an  auction  process.   For 
those  comments  submitted,  the  task  force  has  drawn  the  following  conclusions: 

1.  Industry  commenters  strongly  favor  a  lease  auction  system  that 
minimizes  bidder  uncertainty  and  sells  the  lease  rapidly  (design 
criterion  9),  aids  bid  acceptance/rejection  decisions  (criterion  8), 
is  simple  and  understandable  (criterion  7),  and  allocates  the  lease 
to  the  highest  and  best  users  (criterion  10).   These  commenters 
support  the  use  of  an  announced  reservation  price  followed  by 
submission  of  sealed  bids,  with  oral  bidding  to  follow  in  case  two  or 
more  sealed  bids  have  been  submitted. 

2.  Virtually  no  support  was  expressed  for  experimenting  with  the  basic 
design  elements  of  the  lease  auction  process.   Such  possible  variants 
as  the  Dutch  auction  (descending  offering  price  by  seller),  Vickrey 
auction  (bidder  pays  price  bid  by  second  highest  sealed  bidder),  or  a 
system  whereby  bidders  could  specify  a  limit  on  their  expenditures  or 
the  number  of  leases  awarded  received  no  supportive  comment.   On  the 
timing  of  reofferings,  one  industry  commenter  favored  the  current 
policy  of  a  mandatory  1-year  delay  if  no  acceptable  bid  is  made  for  a 
tract.   Bonus  bid/fixed  royalty,  although  not  proposed  for  revision, 
still  drew  strong  expressions  of  support  from  several  commenters. 
The  Department  does  not  intend  to  experiment  with  royalty  bidding  or 
other  means  of  auctioning  lease  tracts  which  do  not  rely  on  cash 
bonuses  to  determine  the  award  of  leases. 

Several  specific  comments  merit  a  response,  including  the  observation 
that  "the  Government  is  attempting  to  develop  a  system  which  will 
maximize  their  (sic)  return  while  giving  minimum  considerations  to 
other  critical  public  policy  objectives".   This  commenter  also 
observed  that  "a  primary  goal  of  lease  auctions  should  be 
maximization  of  competition  via  frequent  lease  sales  regardless  of 
the  method  used." 
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The  response  to  these  comments  is  that  the  mandate  of  the  task  force  was  to 
propose  auction  techniques  that  "would  promote  more  competitive  bidding" 
(Commission  Recommendation  V-4).   In  adopting  recommendation  V-4,  the 
Department  is  attempting,  as  a  knowledgeable  seller,  to  devise  auction  methods 
that  would  extract  the  best  price  possible  for  its  lease  tracts.   The 
suggestion  that  frequent  lease  sales  should  be  held  to  maximize  competition 
would,  if  adopted,  probably  not  enhance  competition  among  bidders  for 
individual  tracts.   The  "competition"  referred  to  probably  is  the  resulting 
increase  in  leased  reserves  available  to  compete  for  coal  supply  contracts. 

Another  commenter  would  not  respond  to  specific  aspects  of  the  proposal, 
saying  that  auction  design  is  interrelated  with  many  other  aspects  of  the  coal 
program.  While  this  statement  may  be  true,  the  task  force  took  pains  to 
present  its  analysis  in  the  broader  context  of  auctions  in  general  and  to 

point  out  how  different  auction  designs  emphasized  different  program 
objectives.   A  suggestion  was  made  to  require  a  minimum  number  of  bids  on  new 

production  tracts  as  a  bid  acceptance  rule.   The  task  force  rejected  this 
comment  because  it  could  invite  unproductive  manipulation  of  the  Federal  coal 
lease  auction  process. 

A  commenter  suggested  that  the  term  "reservation  price"  be  defined.   In  its 
October  31,  1984  Federal  Register  notice,  "reservation  price"  was  used  to 
denote  the  minimum  amount  the  seller  (government)  would  consider  as  an 
acceptable  bid. 

Based  on  the  comments  received  on  the  experimental  lease  auction  techniques 
and  on  its  own  analysis,  the  task  force  has  re-evaluated  the  12  elements  of  a 
bonus  bid  auction  process.   This  assessment  was  made  in  order  to  narrow  the 
list  of  possible  options  for  Secretarial  decision. 

Element  1-  Method  of  bid  entry 

The  most  common  means  of  tendering  bids  are  a  sealed  bid,  oral  bid  or  Dutch 
auction  (where  the  seller's  asking  price  gradually  descends  until  a  bid  is 
offered  at  that  price).   Current  Federal  coal  management  regulations  expressly 
limit  the  Department  to  accepting  sealed  bids  before  the  lease  sale. 

The  task  force  felt  that  oral  bidding  is  a  viable  option  in  certain  cases.   As 
an  allocation  tool,  oral  bidding  is  effective  in  allowing  the  logical  (lowest 
cost)  developer  of  a  lease  tract  the  opportunity  to  outbid  a  speculator/broker 
or  other  competitor.   A  task  force  member  from  the  field  noted  that  the 
misallocation  arising  from  a  sealed  bid  auction  of  a  tract  in  Northwest 
Colorado  has  led  to  administrative  problems  for  the  Department.   These  include 
potential  coal  bypass,  royalty  loss,  and  royalty  reductions  and  requests  for 
extensions.  While  oral  bidding  might  not  have  prevented  the  tract's 
misallocation,  it  would  have  afforded  the  logical  tract  developer  an 
opportunity  to  raise  its  bid  in  order  to  win  the  lease.   No  commenters  opposed 
the  use  of  oral  bidding,  and  industry  or  trade  association  commenters  and  one 
other  commenter  supported  it  strongly. 
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The  task  force  concluded  that  the  Dutch  auction  could  be  useful  only  in 
circumstances  where  a  large  number  of  competitiors  would  be  vying  for  an 
item.  This  procedure  is  used  in  tulip  auctions  in  Holland  where  a  great  many 
buyers  apparently  are  present  at  one  time.  While  of  interest  from  an  academic 
perspective,  a  Dutch  auction  process  would  have  little  applicability  to 
selling  Federal  coal  lease  tracts,  where  historically  only  about  20  to  30  per 
cent  of  the  offered  tracts  received  even  as  many  as  two  bids. 

Element  2-  Price  the  high  bidder  must  pay 

The  task  force  tentatively  concluded  in  its  October  31,  1984,  Federal  Register 

notice  that  the  winning  bidder  should  continue  to  pay  the  highest  bid  

offered.   No  comments  were  received  to  support  a  different  scheme.   The  task 
force  therefore  is  not  recommending  an  alternative  to  the  current  practice  as 
an  option. 

Element  3-  Duration  of  offering 

The  amount  of  time  given  to  potential  bidders  to  become  aware  of  the  lease 
sale  can  be  lengthened  in  order  to  allow  bidders  to  gather  additional 
information  about  the  tracts  being  offered  in  the  Notice  of  Sale  and  to 
formulate  individual  bids  and  bidding  strategies.   In  July  1983,  the 
Department  decided  to  permit  bidders  30  to  45  days  notification  in  advance  of 
Federal  coal  lease  sales. 

The  task  force  tentatively  decided  not  to  consider  experimenting  with  this 
design  element  in  its  October  31,  1984  proposal.   Comments  were  received  in 
support  of  allowing  bidders  60  or  even  90  days  to  evaluate  tracts  and  prepare 
bids.  A  representative  of  a  field  economic  evaluation  team  on  the  task  force 
also  supported  an  option  to  expand  the  time  interval  between  posting  of  the 
Sale  Notice  and  holding  the  lease  sale.  The  task  force  therefore  recommends 
such  an  option  be  presented  to  the  Secretary. 

Element  4  -  Payment  or  charge  to  participants 

As  concluded  by  the  task  force  in  October  1984,  and  supported  by  all 
commenters  expressing  an  opinion,  the  Department  should  not  require  a  payment 
to  the  losing  bidders  or  charge  a  fee  for  participating  at  Federal  coal  lease 
auctions.   An  option  on  whether  to  charge  a  fee  to  participate  in  Federal  coal 
lease  auctions  is  under  consideration  by  a  task  force  on  minimum  bid  policy, 
but  the  option  of  paying  losing  bidders  has  been  dropped.  A  discussion  of 
minimum  bid  options  can  be  found  in  the  issue  analysis  on  proposed  changes  to 
the  coal  management  regulations  in  this  Appendix. 
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Element  5  -  Bidder  qualifications 

Bidders  at  Federal  coal  lease  auctions  currently  must  meet  minimum  bid  and 
certain  statutory  citizenship  and  other  requirements  listed  in  the  coal 
management  regulations  to  be  able  to  participate  at  lease  sales.   Other  than 
these  qualifications,  Department  regulations  permit  set-aside  sales  for  public 

bodies  or  small  businesses.   One  commenter  supported  the  elimination  of  these 
set-asides.   The  task  force  does  not  feel  the  issue  of  set  asides  should  be 
addressed  in  an  analysis  of  experimental  lease  auction  techniques  and  is  not 
proposing  any  options  telating  to  bidder  qualifications. 

Element  6  -  Limitations  placed  by  bidders  on  winnings  or  expenditures 

The  task  force  included  this  design  element  because  of  its  theoretical  value 
in  enabling  bidders  to  budget  their  funds  effectively.   The  use  of  this 
element  might  be  appropriate  at  auctions  where  several  equally  attractive 
items  are  being  offered.  No  comments  were  received  in  support  of  allowing 
bidders  to  designate  such  a  limit.   Such  an  approach  would  probably  not  be 
useful  in  coal  lease  sales,  because  each  bidder  usually  has  sights  on  only  one 
or  two  specific  tracts.   Accordingly,  the  task  force  will  not  be  proposing 
this  design  element  as  an  option  for  Secretarial  consideration. 

Element  7  -  Limitation  placed  by  seller  on  number  of  items  sold 

This  element  has  been  addressed  separately  by  a  task  force  on  intertract 
bidding.  No  substantive  comments  were  received  on  this  proposed  auction 
element;  options  presented  to  the  Secretary  will  be  developed  by  the 
intertract  bidding  task  force.   See  the  intertract  bidding  issue  analysis  in 
this  appendix. 

Element  8  -  Order  of  offering  items  for  sale 

The  task  force  requested  comment  on  this  auction  element  because  the  order  in 
which  lease  tracts  are  offered  can  conceivably  influence  which  tracts  are  sold 
and  the  amount  of  bonuses  tendered.   This  would  be  true  for  oral  auctions  and 
for  sealed  bid  auctions  if  bids  are  taken  for  each  tract  as  it  is  offered  and 
the  bids  are  then  opened.   This  design  element  is  most  likely  to  become  a 
concern  if  the  Secretary  decides  to  reinstitute  an  experiment  with  oral 
bidding  in  certain  coal  lease  sale  situations.   The  relevance  of  this  element 
to  Federal  coal  lease  auctions  is  diminished,  however,  because  most  competing 
firms  have  a  highly  specific  locational  preference  and  would  probably  not 
alter  their  bidding  strategies  under  different  ordering  schemes.   The  task 
force  is  therefore  not  proposing  this  element  for  experimentation. 
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Element  9  -  Whether  and  how  the  seller  uses  own  evaluation  or  data  to 

influence  the  price  "~"  " 

At  issue  is  whether  the  government  should  announce  its  reservation  price  to 
bidders  before  the  sale.   Under  current  procedures,  the  Department's  economic 
evaluation  teams  appraise  all  tracts  before  the  lease  sale.   These  values  are 
safeguarded  from  disclosure  until  after  a  post-sale  analysis  of  bids  has  been 
completed,  and  then  only  appraisals  for  tracts  with  acceptable  high  bids  are 
made  available  to  the  public.  A  July  1983  decision  by  the  Department 
established  the  policy  on  withholding  all  pre-sale  estimates  of  tract  value 
prior  to  lease  sales. 

All  industry  commenters  on  the  experimental  lease  auction  techniques  proposal 
favored  the  pre-sale  announcement  of  the  Department's  tract  reservation 
prices.   This  procedure  was  in  effect  for  a  number  of  lease  sales  in  1981  and 
1982  in  Colorado,  Utah,  and  Wyoming,  combined  with  sealed  bids  followed  by 
oral  auction.  A  task  force  representative  from  the  field  evaluation  team  also 
found  merit  in  announcing  pre-sale  estimates  of  value  from  the  viewpoint  of 
public  confidence  in  knowing  the  Government's  independent  appraisals. 
Allowing  for  the  reintroduction  of  this  procedure  is  discussed  in  the  options 
section  of  this  issue  analysis. 

Element  10  -  Method  of  payment 

The  FCLAA  directed  the  Secretary  to  offer  at  least  50  per  cent  of  the  acreage 
contained  in  coal  lease  tracts  under  a  deferred  bonus  payment  plan.   In 
practice,  the  great  majority  of  coal  lease  tracts  sold  competitively  since 
1979  have  been  sold  on  a  deferred  bonus  payment  basis.   The  option  of 
collecting  the  entire  bonus  payment  at  the  lease  sale,  rather  than  the  payment 
of  one-fifth  at  the  sale  with  four  equal  payments  over  the  succeeding  four 
years,  was  eliminated  from  serious  consideration  by  the  task  force  in  the 
October  31,  1984  Federal  Register  notice.   No  comments  were  received  opposing 
this  position,  and  no  option  has  been  drafted  to  require  lump  sum  bonus 
payments  to  the  extent  permitted  under  the  FCLAA. 

Element  11  -  Information  provided  by  seller  after  the  sale 

At  issue  is  how  much  information  concerning  the  bidders,  the  amounts  bid,  and 
the  government's  estimate  of  tract  value  should  be  disclosed  after  the  sale. 
Under  current  procedures,  the  names  of  bidders,  the  amounts  bid,  and  the 
government's  evaluations  (for  tracts  with  successful  high  bids)  are  regarded 
as  public  information.   The  option  of  announcing  pre-sale  estimates,  discussed 
under  Element  9,  would,  if  adopted,  render  moot  the  existing  practice  of  not 
revealing  the  evaluations  for  tracts  that  fail  to  receive  acceptable  bids. 
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Element  12  -  Timing  of  reoffering 

The  task  force  notes  that  the  July  1983  decision  on  coal  lease  sale  procedures 
also  set  a  minimum  waiting  period  of  12  months  if  a  tract  fails  to  receive  an 
acceptable,  or  any,  bid.   No  objections  were  voiced  by  commenters  to  this 
existing  procedure.   An  exception  is  possible  in  cases  where  Federal  coal 
would  be  bypassed  in  the  12  month  period.   No  options  have  been  developed  to 
alter  this  procedure. 

IV.  Implementation 

Certain  of  the  proposed  options  require  changes  to  the  Federal  coal  management 
program  regulations  in  43  CFR  3400.   These  include  reinstituting  oral  bidding 
and  allowing  "second  chance"  (multiple)  sealed  bids  at  the  lease  auction. 

Disclosure  of  all  government  tract  evaluations  presale  would  represent  a 
reversal  of  the  1983  policy  decisions  to  withhold  such  values  until  after  the 
lease  sale,  and  to  make  the  appraisals  available  only  if  bids  are  accepted. 
All  decisions  by  the  Secretary,  whether  codified  in  regulations  or  set  as 
policy,  will  be  sent  to  BLM  field  offices  by  instruction  memoranda  and 
included  in  the  Competitive  Leasing  Handbook. 

V.  Options  for  Decision 

A.  Changes  to  the  regulations  or  existing  policy 

1.  Reinstate  the  discretion  to  use  oral  bidding  at  coal 
lease  sales,  perhaps  in  limited  circumstances  such  as 
emergency  coal  lease  sales. 

2.  Reinstate  the  discretion  to  announce  the 
government's  pre-sale  appraisal  as  a  reservation  price 
prior  to  the  sale,  again  perhaps  in  limited 
circumstances . 

3.  Change  the  requirement  that  all  bids  be  submitted 
before  the  lease  sale  begins.   This  would  permit  "second 
chance"  (multiple)  bidding. 

4.  Expand  the  time  available  for  bidders  to  formulate 
their  bids  in  advance  of  coal  lease  sales  from  the 
current  30/45  days. 

B.  Systems  for  experimentation 

1.  Sealed  bidding  followed  by  oral  auction  (announced 
reservation  price). 

2.  Sealed  bidding  followed  by  oral  auction  (unannounced 
reservation  price). 
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3.  Second  chance  sealed  bidding. 

4.  Other 

Based  on  review  to  date  of  these  options,  including  several  phases  of  public 
comment,  no  changes  to  current  auction  techniques  are  included  as  part  of  the 
proposed  action  in  the  EIS.  All  options,  however,  remain  open  to  the 
Secretary  in  his  determination  of  the  form  and  detail  of  the  Federal  coal 
management  program  following  publication  of  this  EIS. 
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3400(641) 

COOPERATIVE  COAL  LEASING 


I.  Origin  of  Proposal 

Recommendation  IV-3  in  the  Report  of  the  Commission  on  Fair  Market  Value 
Policy  for  Federal  Coal  Leasing  stated  that:   "Cooperative  leasing  procedures 
are  desirable  to  obtain  logical  mining  units  that  may  be  reasonably  expected 
to  receive  greater  bidding  competition  than  fragmented  coal  holding".   The 
Commission  recognized  the  difficulty  in  obtaining  agreements  between  private 
coal  land  owners  and  the  Federal  government,  and  also  recognized  that  those 
holding  leases  on  interspersed  private  coal  lands  would  probably  be  unwilling 
to  lose  the  advantage  their  leases  gave  them.   Nonetheless,  the  Commission 
believed  that  successful  cooperative  lease  sales  could  provide  valid  and 
useful  sources  of  data  for  appraisals,  and  that  cooperatively  leased  tracts 
promised  to  achieve  better  than  average  bidding  competition. 

II.  Secretary's  Response 

The  Department's  response  in  the  March  19,  1984  Review  of  Federal  Coal  Leasing 
stated  that  it  favored  cooperative  leasing  procedures  and  noted  that  it  had 
previously  initiated  attempts  to  encourage  them.   The  Department  directed  the 
BLM  to  identify  and  pursue  opportunities  for  cooperative  leasing.   The  BLM  was 
also  directed  to  present  the  opportunities  identified  to  the  regional  coal 
teams . 

A  cooperative  leasing  task  force,  whose  members  included  BLM  and  Interior 
Department  professional  staff;  worked  on  this  issue.  The  staff  included: 

Andrew  Strasfogel,  Policy  Analyst,  BLM  Washington  Office, 
Leader 

Charles  Towle,  Program  Analyst,  Office  of  Policy  Analysis 
Jim  Gruber,  Geologist,  BLM,  Montana  State  Office, 
Ryan  Dudley,  Economist,  BLM,  Washington  Office 

III.  Public  Comment  Summary 

A  Federal  Register  Notice  was  published  October  31,  1984  (49  FR  43938) 
requesting  public  comment  on  specific  opportunities  for  cooperative  leasing. 
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The  notice  was  reprinted  in  Appendix  6  of  the  Federal  Coal  Management  Program 
Draft  Environmental  Impact  Statement  Supplement  on  February  8,  1985.   Comments 
were  accepted  until  May  9,  1985. 

List  of  Commenters 

1.  CONSOLIDATION  COAL  COMPANY 

2.  SF  MINERALS  CORPORATION 

3.  MERIDIAN  LAND  AND  MINERAL  CO 

4.  AMERICAN  MINING  CONGRESS  AND  NATIONAL  COAL 

ASSOCIATION 

5.  GETTY  MINING  COMPANY 

6.  ROCKY  MOUNTAIN  ENERGY  COMPANY 

7.  MINING  AND  RECLAMATION  COUNCIL  OF  AMERICA 

Commenters  were  asked  to  bring  forward  specific  proposals  for  cooperative 
leasing  of  fragmented  or  intermingled  Federal  and  non-Federal  coal  lands.   BLM 
asked  for  ways  to  equalize  bonus  payments  and  advance  and  production  royalty 
among  the  Federal  government  and  the  private  coal  owners  in  a  cooperative 
lease  agreement.   The  notice  asked  for  comments  on  the  situations  in  which  a 
cooperating  lessor  should  be  allowed  to  bid.   Suggestions  on  accommodating 
qualified  surface  owners  in  such  agreements  were  also  requested. 

Responses  were  received  from  three  energy  companies  that  are  subsidiaries  of 
railroad  holding  companies.   Two  coal  companies,  two  coal  industry  groups,  and 
a  wildlife  interest  group  also  responded. 

One  of  the  railroad  company  affiliates  involved  in  managing  coal  lands 
indicated  its  categorical  opposition  to  cooperative  leasing.   The  two  other 
companies  mentioned  cooperative  leasing  prospects  known  to  the  BLM  and 
indicated  a  willingness  to  look  at  other  possible  candidates.   No  new  tracts 
were  suggested  as  a  result  of  this  notice.   No  respondents  came  forward  other 
than  those  affiliated  with  a  land  grant  railroad,  for  example  a  State  or 
private  sector  coal  owner,  although  one  commenter  did  observe  that  cooperative 
coal  leasing  should  not  be  restricted  to  checkerboard  lands. 

One  respondent  viewed  this  request  as  an  improper  call  for  expressions  of 
leasing  interest.   This  was  a  misunderstanding  on  that  commenter' s  part. 

Both  of  the  industry  groups  endorsed  cooperative  coal  leasing  if  strictly 
voluntary.   Commenters  were  concerned  that  the  Federal  government  might  become 
coercive  in  cooperative  leasing  situations.   There  was  also  general  concern 
that  surface  owners  or  other  interested  parties  would  be  excluded  from  the 
process  of  cooperative  leasing. 
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Several  commenters  expressed  concern  for  the  disruption  a  widely  used 
cooperative  leasing  program  might  inflict  on  existing  operations.   One 
industry  commenter  said  that  it  was  generally  opposed  to  cooperative  coal 
leasing  in  areas  where  private  leasing  occurs  if  it  inhibits  private  leasing. 
Another  company  opposed  cooperative  leasing  where  maintenance  or  bypass 
leasing  would  be  applicable.   Still  another  would  allow  cooperative  leasing 
only  where  the  Federal  ownership  in  the  combined  tract  was  greater  than  30 
percent  but  less  than  60  percent. 

Several  commenters  brought  up  the  question  in  one  fashion  or  another  of 
whether  land  grant  railroad  affiliates  would  be  allowed  to  bid  in  cooperative 
lease  sales  or  whether  any  cooperating  party  should  be  allowed  to  bid.   One 
suggested  that  before  being  allowed  to  bid,  cooperators  should  be  required  to 
release  all  data  on  their  portion  of  the  tract.  Most  had  well-defined  views 
on  this  point. 

One  company  argued  that  exchanges  should  be  a  preferred  alternative  to 
cooperative  leasing.   Another  company  suggested  that  the  Regional  Coal  Teams 
should  decide  between  regional  competitive  leasing  and  cooperative  leasing. 

Some  commenters  believed  that  the  use  of  cooperative  leasing  would 
artificially  inflate  the  value  of  the  Federal  coal.   This  is  because  of  the 
disproportionately  higher  value  a  logical  mining  unit  has  compared  to  a  tract 
not  capable  of  supporting  a  stand-alone  mining  operation.   Several  commenters 
were  confused  by  the  use  of  the  term  "equalize"  in  the  request  for 
information.   One  commenter  pointed  out  that  not  all  coal  lands  [in  a  tract] 
are  equal.   They  vary  by  depth  to  coal,  Btu's,  mining  configuration  and  so 
on.   Thus,  while  standardized  production  terms  were  justified,  standardized 
economic  returns  were  not.  Another  commenter  pointed  out  that  the  best 
situation  would  be  one  in  which  the  royalty  and  rental  provision  on  Federal 
and  private  lands  in  an  agreement  were  equal,  unless  a  fair  purchase  price 
could  be  negotiated.   Another  commenter,  however,  noted  the  need  for 
flexibility  to  negotiate  different  lease  terms  that  mutally  satisfy  the 
parties. 

Analysis  of  Comments 

There  does  not  appear  to  be  a  great  deal  of  interest  in  any  specific 
cooperative  lease  arrangement  at  this  time.   Two  companies  have  shown  a 
guarded  general  interest  in  developing  such  an  arrangement.   The  Department 
continues  to  believe  that  cooperative  leasing  is  one  of  the  several  valid 
approaches  it  has  to  improving  competition  for  coal  leasing.   No  approach  is 
best  for  all  cases.   When  cooperative  leasing  might  be  advantageous  and  on 
which  tracts  to  use  it  will  be  assessed  by  the  regional  coal  teams  through 
normal  procedural  steps  in  activity  planning. 
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The  Department  has  gone  on  record  in  the  past  to  state  that  any  cooperative 
leasing  arrangement  must  be  entirely  voluntary  and  allow  an  opportunity  for 
all  interested  parties  to  participate.  This  includes  the  participation  of  the 
surface  owner  over  the  Federal  and  the  private  coal  where  applicable.   The 
potential  for  abusive  use  of  cooperative  leasing  is  clear.   The  Department  has 

clearly  indicated  its  distaste  for  such  behavior  on  the  part  of  any  of  its 
employees  and  will  guard  against  any  such  occurrences. 

The  Department's  policy  on  applying  Section  2(c)  continues  to  be  that 
announced  in  1984  in  Department  testimony  before  Congress.   The  Department 
interprets  Section  2(c)  to  mean  that  companies  with  any  corporate  association 
with  operating  railroad  companies  are  barred  from  holding  Federal  coal 
leases.   The  Department,  however,  regards  the  antitrust  safeguard  provided  by 
Section  2(c)  to  be  outmoded  and  potentially  harmful  to  competition  for  coal 
leases.   If  Section  2(c)  were  repealed,  the  Department  would  generally  favor 
allowing  any  cooperator  to  bid  for  the  cooperative  lease  if  doing  so  would 
increase  competition. 

In  light  of  the  low  level  of  interest  in  cooperative  leasing  and  the  fact  that 
not  even  one  agreement  has  been  transacted,  concerns  expressed  about  the 
effects  of  a  broad-scale  cooperative  leasing  program  seem  premature.   The 
Department  is  sensitive  to  the  potential  effects  of  a  broad  scale  program,  but 
it  would  not  be  constructive  to  limit  the  use  of  cooperative  coal  leasing  now 
with  safeguards  against  these  conjectural  long-range  problems.   The  Department 
must  maintain  its  options  while  seeking  to  get  some  experience  with  this,  as 
yet,  theoretical  procedure. 

Enchancing  competition  for  Federal  coal  tracts  through  cooperative  leasing 
will  likely  increase  the  competitive  bonus  bids  received  for  this  coal.   The 
Department  regards  this  outcome  as  proper  under  its  mandate  to  seek  to  protect 
the  public's  interest  in  its  coal  resources.   The  Department  believes  that  the 
net  present  value  of  all  income  from  cooperative  leases  should  be  shared  with 
private  interests  in  the  same  proportion  as  the  resources  they  own  contribute 
to  the  total  value  of  the  consolidated  property.   This  is  what  was  meant  by 
"equalize"  and  would  be  the  basis  for  any  cooperative  leasing  agreement. 
Adjustments  would  be  necessary  for  physical  differences  in  the  coal  and  its 
mineability,  as  well  as  differing  financial  terms  that  might  apply  to  the 
Federal  and  private  coal.   Even  such  factors  as  data  owned  by  the  cooperating 
party  must  be  considered  in  the  negotiation,  as  two  commenters  pointed  out. 
The  more  adjustments  that  must  be  negotiated  because  of  differences,  however, 
the  less  likely  the  negotiations  will  be  successful. 

IV.   Implementation 

The  Department  foresees  no  changes  to  its  policies,  procedures,  or  regulations 
would  be  necessary  to  undertake  cooperative  leasing  efforts.   Guidance  would, 

however,  be  needed  so  that  field  offices  understand  and  take  the  necessary 
procedural  steps  to  maximize  cooperative  leasing  opportunities. 
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V.   Options  for  Decisions 

1.  a.  Direct  the  BLM  to  instruct  field  office  to  initiate  contacts  with 
private  landowners  to  attract  interest  in  cooperative  leasing. 

b.   Process  cooperative  leasing  requests  on  a  case  by  case  basis 
following  the  initiative  of  the  non-Federal  party. 

2.  Mandate  data  sharing  by  cooperating  coal  owners  as  a  precondition  to 
negotiating  a  cooperative  leasing  agreement. 

Based  on  review  to  date  of  this  proposal,  including  several  phases  of  public 
comment,  the  proposal  under  1.  a.  above  is  included  as  part  of  the  Proposed 
Action  for  the  purpose  of  environmental  analysis  in  the  Supplemental  EIS .  All 
options,  however,  remain  open  to  the  Secretary  in  his  determination  of  the 
form  and  detail  of  the  Federal  coal  management  program  following  publication 
of  this  EIS. 
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INTERTRACT  BIDDING 

I.  Origin  of  Proposal 

In  an  Intertract  lease  sale,  the  Department  would  offer  a  greater  tonnage  of 
coal  than  it  intended  to  lease,  using  a  pre-set  ranking  mechanism  or  priority 
to  indicate  its  leasing  preference.  A  simple  example  would  be  to  offer  four 
tracts  and  to  state  that  the  two  receiving  the  highest  acceptable  bids  will  be 
leased. 

The  Commission  on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing,  in  its 
February  1984  report,  recommended  that  "intertract  bidding  in  appropriate 
cases  is  a  desirable  method  for  leasing  Federal  coal."   [Recommendation  V-3, 
page  221]. 

II.  Secretary's  Response 

Former  Secretary  Clark  proposed  adopting  this  recommendation  in  his  March  19, 
1984  Review  of  Federal  Coal  Leasing,  and  directed  the  Bureau  of  Land 
Management  (BLM)  to  prepare  guidelines  on  the  use  of  intertract  bidding  for 
public  comment.  In  developing  its  proposal,  the  BLM  assembled  a  task  force  of 
professionals  from  its  Washington  Office,  the  field,  and  the  Office  of  Policy 
Analysis  in  the  Department.  Personnel  composing  this  task  force  included: 

Andrew  Strasfogel,  Policy  Analyst,  BLM  Washington  Office,  leader 

Donald  Bieniewicz,  Operations  Research  Analyst,  Office 

of  Policy  Analysis 
Paul  McNutt,  Economist,  BLM,  Washington  Office 
Carole  Smith,  Mineral  Leasing  Specialist,  BLM  Washington  Office 
Ted  Rael,  Economist,  BLM  New  Mexico  State  Office 

The  proposal  developed  by  the  task  force  summarized  the  Department's  past 
analytical  work  on  intertract  bidding  and  addressed  several  of  the  major 
criticisms  that  have  been  voiced  by  predominantly  industry  commenters. 

A  recommendation  by  the  Powder  River  Regional  Coal  Team  to  use  intertract 
bidding  as  a  means  of  selecting  two  out  of  four  possible  tracts  for  lease  in 
Montana  was  approved  by  the  Department  in  1982.   The  test  never  occurred, 
however,  because  three  of  the  four  tracts  did  not  have  the  necessary  surface 
owners'  consents  in  time  for  the  April  1982  sale.   The  task  force  proposal 
discussed  possible  benefits  of  intertract  bidding,  concerns  with  its  use,  and 
proposed  guidelines  the  Department  would  consider  in  using  intertract  bidding. 

The  public  was  requested  to  comment  on: 

Whether  intertract  should  be  used  for  selling  small 
subgroups  of  lease  tracts  or  on  a  sale-wide  basis. 
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How  bids  on  lease  tracts  should  be  ranked  for  intertract 
selection. 

III.   Public  Comment  Summary 

An  initial  proposal  developed  by  the  task  force  on  intertract  bidding  was 
distributed  to  Western  State  Governors  and  major  interest  groups  for  their 
review  and  comment  in  June  1984.   These  groups  requested  the  Department  to 
hold  informational  briefings  on  this  and  other  proposals  related  to 
recommendations  by  the  Commission  on  Fair  Market  Value  Policy  for  Federal  Coal 
Leasing;  such  meetings  took  place  in  Denver  on  July  23  and  24,  1984. 

Five  sets  of  comments  were  received  from  a  mining  company,  an  integrated 
energy  company,  and  three  industry  associations  on  the  initial  task  force 
proposal.   Most  comments  reflected  opposition  to  the  use  of  intertract  bidding 
In  any  form.  On  October  31,  1984,  the  Department  issued  a  Federal  Register 
notice  (49  FR  43928-43932)  formally  requesting  comments  from  the  general 
public  on  proposed  guidelines  for  the  use  of  intertract  bidding.  An 
additional  comment  opportunity  was  presented  to  readers  of  the  Draft 
Supplemental  Environmental  Impact  Statement  for  the  Federal  Coal  Management 
Program,  February  8,  1985. 

Comments  on  the  proposed  guidelines  for  intertract  bidding  were  received  from 
10  parties,  as  follows: 

1.  AMERICAN  MINING  CONGRESS  AND  NATIONAL  COAL  ASSOCIATION 

2.  MINING  AND  RECLAMATION  COUNCIL  OF  AMERICA 

3.  CONSOLIDATION  COAL  COMPANY 

4.  SALT  RIVER  PROJECT 

5.  GETTY  MINING  COMPANY 

6.  WESTERN  REGIONAL  COUNCIL 

7.  NORTH  DAKOTA  LIGNITE  COUNCIL 

8.  NATIONAL  WILDLIFE  FEDERATION 

9.  ROCKY  MOUNTAIN  ENERGY  CORP. 

10.  U.S.  DEPARTMENT  OF  JUSTICE 
General  Comments 

Besides  their  specific  comments  on  the  guidelines,  commenters  took  the 
opportunity  to  address  the  applicability  of  intertract  bidding  in  their  own 
particular  circumstances  and  in  general.   One  industry  association  commenter 
supported  the  intent  of  introducing  competition  into  the  tract  sale  process 
but  could  envision  few  if  any  situations  where  intertract  bidding 
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would  be  appropriate.  Another  industry  association  expressed  the  view  that 
the  circumstances  for  lignite  are  not  suitable  for  the  use  of  intertract 
bidding  and  urged  the  Department  to  offer  such  tracts  using  a  normal  leasing 
process.  Three  commenters  expressed  support  for  the  use  of  intertract  bidding 
in  particular  circumstances.  An  environmental  organization  favored  its  use  as 
a  method  to  approximate  competitive  bidding  for  essentially  non-competitive 
tracts.  A  western  energy  company  that  is  a  railroad  holding  company 
subsidiary  stated  that  intertract  bidding,  properly  administered,  has  the 
potential  to  improve  the  leasing  process.  A  Federal  agency  outside  Interior 
favored  its  use  where  there  was  a  clear  social  gain  from  limiting  coal 
development  in  a  particular  area,  but  had  serious  reservations  about  its 
widespread  use.   Five  coal  industry  commenters  expressed  general  opposition  to 
the  use  of  intertract  bidding. 

A  number  of  general  concerns  about  the  use  of  intertract  bidding  were  raised 
in  comments.   Some  of  these  concerns  were  discussed  in  the  Federal  Register 
notice.   These  general  concerns  will  be  addressed  in  turn. 

Comment:      Intertract  bidding  is  flawed  as  a  concept  because  it  is  based  on 
the  incorrect  assumption  that  a  ton  of  coal  is  merely  a  ton  of 
coal.  Variations  in  coal  quality,  seam  thickness  and  overburden 
depth  can  significantly  impact  mining  costs  and  hence  the  value 
of  the  coal.  Other  factors,  such  as  distance  to  the  nearest 
rail  line,  terrain,  and  environmental  restrictions  dealing  with 
wildlife  protection  or  air  quality  can  have  a  major  effect  upon 
the  value  of  a  tract  to  a  bidder.   (Five  coal  industry 
commenters) 

Response:     Intertract  bidding  is  not  based  on  the  assumption  that  a  ton  of 
coal  at  one  site  has  the  same  value  as  a  ton  of  coal  at  another 
site.   The  Department  recognizes  that  different  tracts  have  coal 
of  different  economic  value,  for  the  very  reasons  cited  above. 
It  is  also  recognized,  however,  that  decreasing  value  per  ton 
would  in  many  cases  provide  a  good  order  for  selecting  tracts 
for  Federal  coal  leasing.   To  allow  the  market  to  help  reveal 
this  desirable  order  for  leasing  is  one  of  the  objectives  of 
intertract  bidding.  Achievement  of  this  objective  is 
facilitated  by  holding  an  intertract  bidding  sale  and  comparing 
and  ranking  the  high  bids  obtained  on  a  cents  per  ton  basis 
(ranking  criterion  #1).  The  sensibility  of  this  approach  was 
supported  by  one  coal  company  which  stated  that  intertract 
bidding  was  a  "valid  way  of  selecting  the  limited  number  of 
tracts  to  lease  from  a  large  number  of  potential  tracts." 

Comment:      Coal  lease  tracts,  unlike  Treasury  bills  offered  in 

intertract-type  auctions,  are  often  geographically  unique  or 
otherwise  poor  substitutes  for  one  another.   Therefore,  while  an 
intertract  competition  at  Treasury  bill  sales  might  yield  good 
results  its  application  to  coal  tract  sales  might  be  anomalous 
and  disruptive. 
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Response:     Use  of  an  inter tract  system  at  coal  lease  sales  is  more 

appropriate  to  the  extent  that  acceptable  substitute  tracts  are 
available.   If  substitutes  are  not  available  or  their 
availability  is  not  known  use  of  intertract  bidding  should  be 
limited,  modified,  or  foregone. 

Comment:      It  would  be  a  misallocation  of  the  government's  resources  to 
prepare  for  leasing  more  tracts  than  are  intended  to  be  sold. 
(Two  coal  industry  commenters). 

Response:     Intertract  bidding  does  not  involve  preparing  more  tracts  for 
leasing  than  are  readied  in  the  current  planning  process.   The 
BLM  currently  prepares  more  tracts  for  leasing  than  the  RCT  will 
generally  wish  to  lease  at  the  time  of  sale.   It  does  this  to  be 
sure  there  will  be  enough  tracts  to  lease  if  market  needs  are 
higher  than  the  level  anticipated  at  the  start  of  the  planning 
process.   Intertract  bidding  is  not  a  consideration  in  the 
planning  process  until  the  final  stage  —  the  sale  schedule 
decision.   At  that  point,  the  RCT  would  inform  the  Secretary  how 
much  coal  it  wished  to  see  leased  at  that  time  and  would  usually 
recommend  the  selection  of  what  appear  to  be  the  best  of  tracts 
for  leasing  up  to  the  desired  amounts.   The  rest  of  the  prepared 
tracts  would  then  be  deleted  from  the  sale.   If  the  RCT  chooses, 
it  may  under  intertract  bidding  allow  the  market  to  assist  in 
identifying  the  best  tracts  to  lease,  by  selecting  an  intertract 
ranking  criterion  and  deciding  to  use  intertract  bidding  for  all 
or  a  portion  of  the  tracts  to  be  offered.   Under  intertract 
bidding,  more  of  the  tracts  readied  for  leasing  would  be  offered. 

Comment:      Intertract  bidding  would  increase  the  cost  of  participating  in  a 
sale.   Bidders  would  incur  the  expense  of  evaluating  all  other 
tracts  beside  those  they  were  interested  in  leasing,  just  to  be 
certain  their  bids  would  exceed  the  cut-off  used  to  determine 
bid  acceptance.   (Three  coal  industry  commenters) 

Response:     The  Department  recognizes  that  a  competitive  sale  process 

imposes  higher  costs  on  its  participants  than  a  non-competitive 
process.   A  competitive  process,  however,  is  required  by  law. 
Accordingly,  the  Department  sells  its  coal  leases  by  auction. 
It  is  well  recognized,  however,  that  the  Department's  auctions 
of  individual  tracts  in  many  cases  have  not  been  very 
competitive.   All  too  often  there  is  one  dominant  buyer  for  each 
tract,  and  no  other  buyers  who  find  the  tract  of  interest.  This 
makes  for  an  "uncompetitive"  sale  process,  even  though  the 
format  of  a  competitive  auction  is  used.   In  1983  the  Department 
switched  from  oral  bidding  auctions  to  sealed  bidding  auctions 
to  try  to  improve  the  competitiveness  of  its  sale  process. 
Sealed  bidding  is  expected  to  help,  but  cannot  fully  overcome 
the  problem  of  one  dominant  buyer  for  nearly  every  tract. 
Intertract  bidding  is  expected  to  provide  some  assistance  in 
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that  area.  That  it  would  induce  greater  bidding  competition 
seems  to  be  implicitly  recognized  by  some  commenters.   Coal 
industry  commenters  in  particular  have  stated  that  they  would 
have  to  incur  competitive  costs  that  they  apparently  are  not  now 
entertaining.   One  commenter  stated  that  the  intertract  bidding 
sale  process,  even  with  oral  bidding,  would  require  a  company  to 
analyze  production  and  transportation  costs  for  their  tract  of 
interest  to  determine  the  upper  limit  of  their  bid.   In  fact, 
determining  the  upper  limit  of  one's  bid  is  a  basic  requirement 
of  any  truly  competitive  sale  process.   That  this  commenter  has 
not  felt  the  need  to  do  this  evaluation  in  the  past  could  be 
construed  as  evidence  that  this  firm  has  not  felt  competitive 
pressure  in  the  purchase  of  its  favored  tracts. 

Several  coal  industry  commenters  complained  that  intertract 
bidding  would  require  them  to  evaluate  all  the  competing 
properties,  as  well  as  the  one(s)  in  which  they  are  interested, 
in  order  to  prepare  their  bids.  This  is  true  if  the  firm  wished 
to  undertake  strategic  bidding  in  a  sealed  bid  intertract  sale, 
but  not  true  if  oral  bidding  is  used  or  if  the  firm  is  simply 
willing  to  bid  the  fair  market  value  of  the  tract(s)  it 
desires.   Furthermore,  even  without  intertract  bidding,  any 
sensible  firm  would  check  out  all  the  other  tracts  in  the  sale 
to  get  a  rough  idea  of  how  they  compare  to  the  tract  the  firm 
desires  and  to  identify,  if  possible,  who  is  seeking  to  buy 
these  other  tracts.  The  market  value  of  a  desired  property 
always  depends  on  the  supply  of,  and  the  demand  for,  similar 
properties. 

Comment:      Such  a  system  could  hinder  competition  and  raise  prices  to  coal 
consumers  by  restricting  the  potential  number  of  mining  ventures 
offering  coal  in  the  market.   (One  coal  industry  and  one  Federal 
agency  commenter) 

Response:     The  competition  referred  to  here  is  not  competition  among  coal 
companies  for  coal  leases,  but  competition  among  coal  companies 
holding  reserves  for  contracts  to  supply  coal  to  utility 
buyers.   There  has  been  considerable  concern  that  intertract 
bidding  would  restrict  coal  supply  and  cause  higher  prices  to 
coal  consumers.   This  is  a  misplaced  concern.  A  decision  to 
lease  too  little  coal,  regardless  of  whether  or  not  intertract 
bidding  were  used,  would  be  the  cause  of  higher  coal  prices. 
Intertract  bidding,  per  se,  cannot  be  the  cause,  and  indeed  is 
likely  to  reduce  the~ch"ance  of  such  a  negative  impact  on  coal 
consumers.   A  recommendation  on  the  amount  of  coal  to  be  leased 
in  a  sale  is  decided  by  the  RCT  before  a  recommendation  is  made 
on  whether  or  not  to  use  intertract  bidding.   It  is  this  basic 
amount  of  coal  leasing  that  determines  the  impact,  if  any,  on 
consumer  prices.  A  recommendation  by  the  RCT  to  use  intertract 
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bidding  may  well  improve  the  quality  of  coal  leased  by  allowing 
the  market  a  greater  say  over  which  specific  tracts  get  leased 
to  meet  the  RCT's  leasing  amount.   This  would  tend  to  provide 
long-term  consumer  benefits.   Also,  by  providing  greater 
feedback  about  market  demands,  intertract  bidding  can  help 
indicate  when  a  followup  sale  is  needed  to  ease  a  constrained 
coal  supply.   Thus,  rather  than  causing  coal  supply  problems, 
intertract  bidding  can  help  identify  and  alleviate  them. 


Oral  Bidding 


The  Department  requested  comments  as  to  whether  oral  bidding  should  be 
reauthorized  for  use  in  intertract  bidding  sales,  in  order  to  reduce  the  need 
for  bidders  to  evaluate  tracts  other  than  the  ones  in  which  they  are 
interested. 

Comment:      Three  comments  were  received.   One  coal  industry  commenter  felt 
that  oral  bidding  would  not  alleviate  the  concerns  it  had  about 
intertract  bidding.  A  second  industry  commenter  felt  that  oral 
bidding  would  not  decrease  the  costs  of  participating  in 
intertract  bidding  sales.   In  contrast,  a  third  industry 
commenter  favored  its  use  following  an  initial  round  of  sealed 
bidding. 

Response:     Oral  bidding  appears  to  have  some  merits  and  drawbacks  for 

intertract  bidding  sales.   It  also  appears  to  have  merit  in  true 
emergency  coal  lease  sale  situations  and  as  a  lead-in  to 
negotiated  coal  lease  sales.   These  applications  of  oral  bidding 
have  been  evaluated  by  task  forces  studying  lease  auction 
techniques  and  negotiated  sales.   Oral  bidding  remains  under 
consideration  for  reauthorization  as  an  allowable  bidding  system 
for  Federal  coal  lease  sales,  perhaps  in  limited  circumstances. 

See  issue  analyses  on  experimental  lease  auction  techniques  and 
negotiated  sales  in  this  appendix. 

Comments  on  Guidelines  for  Use  of  Intertract  Bidding 

Guideline  1 — Use  for  Subgroups  of  Tracts 

Comments:     One  coal  industry  commenter  stated  that  intertract  bidding,  if 
used,  should  not  be  used  for  subgroups  of  tracts  but  should  be 
applied  on  a  sale-wide  basis.  Another  coal  industry  commenter, 
however,  supported  its  use  for  subgroups  of  tracts  of  similar 
characteristcs.   Two  coal  industry  commenters  thought  it  best  to 
use  intertract  bidding  for  "new  production"  tracts.   Four 
industry  commenters  expressed  the  view  that  intertract  bidding 
should  not  be  used  for  maintenance,  bypass  or  small  captive 
tracts. 
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Response:     The  use  of  intertract  bidding  for  subgroups  of  tracts  in  a  sale 
was  proposed  for  the  1982  intertract  bidding  experiment  which 
involved  four  tracts  near  Ashland,  Montana.   This  experiment  had 
to  be  aborted  not  due  to  any  problems  with  its  design,  but 
because  three  of  the  four  tracts  failed  to  receive  surface  owner 
consents.   The  use  of  intertract  bidding  for  new  production  (new 
mine)  tracts  appears  to  have  strong  support.  The  only  tracts 
that  appear  necessary  to  exclude  from  intertract  bidding  are 
emergency  production  maintenance  tracts  or  those  in  near-bypass 
situations.   There  appear  to  be  no  obvious  reasons  to  exclude 
mine  expansion  or  mine  extension  tracts  from  intertract  bidding 
if  these  tracts  are  not  in  urgent  bypass  or  mine  shutdown 
situations. 

Guideline  2 — Use  on  a  Sale-Wide  Basis 

Comment:      Two  coal  industry  commenters  specifically  addressed  this 

guideline.  One  commenter  stated  that  use  of  intertract  bidding 
on  a  sale-wide  basis  was  preferable  to  its  use  for  subgroups  of 
tracts.   The  second  commenter  supported  its  use  in  this  fashion 
as  well  as  for  subgroups  of  tracts.  This  firm  expressed  the 
view  that  the  use  of  intertract  bidding  to  "test  the  market"  was 
a  less  useful  concept;  however,  the  firm  also  stated  that 
intertract  bidding  may  be  a  better  way  to  "phase"  leasing  than 
specific  decisions  by  the  RCT  as  to  which  tracts  to  offer.   Five 

coal  industry  commenters,  although  not  specifically  addressing 
this  guideline,  expressed  general  opposition  to  the  use  of 
intertract  bidding  and  thus,  presumably,  this  application. 

Response:     Comments  against  the  use  of  intertract  bidding  on  a  sale-wide 
basis  appear  to  be  based  upon  misconceptions  about  its  likely 

effects  or  upon  the  additional  complications  caused  by  the 
increase  in  bidding  competition  that  would  result.   (See 

responses  to  general  comments.) 

Guideline  3 — Use  for  Multiple  Configurations  of  a  Single  Tract 

Comment:      A  number  of  commenters  pointed  out  that  where  several  alternate 
configurations  of  a  single  tract  were  delineated,  offering  these 

several  configurations  for  bidding  would  constitute  an 
intertract  bidding  sale. 

Response:     This  application  of  intertract  bidding  was  overlooked  in  the 
draft  guidelines.   It  has  been  evaluated,  however,  in  the 

analysis  of  tract  delineation  issues.   See  issue  analysis  in 
this  appendix  on  tract  delineation  factors. 
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Comments  on  Ranking  Criteria  for  Intertract  Bidding 

Ranking  Criterion  1  — Accept  FMV  Bids  in  Order  of  Descending  Cents  per  Ton 
Bids 


Comment: 


Response: 


Comment: 


Response: 


This  ranking  criterion  assumes  coal  is  the  same  on  all  tracts. 
(Five  coal  industry  commenters) 

This  incorrect  assumption  is  not  made.  See  the  first  response 
in  the  general  comments  section. 

This  ranking  criterion  assumes  all  bidders  and  the  government 
know  the  recoverable  tonnage  on  each  tract.   (One  coal  industry 
commenter ) 

Knowing  the  recoverable  tonnage  on  each  tract  is  already  a 
requirement  in  the  planning  process  that  leads  to  Federal  coal 
leasing.  Such  information  is  used  in  Federal  coal  lease 
appraisal  and  in  preparing  the  RCT's  final  sale  schedule 
recommendation.   The  government's  preliminary  estimates  of 
recoverable  tonnage  for  each  tract  are  published  prior  to  the 
sale  and  public  comments  on  these  estimates  are  requested.  The 
government's  final  estimates  are  published  in  the  Federal 
Register  30  to  45  days  before  the  lease  sale. 

This  is  the  only  ranking  criterion  that  really  makes  economic 
sense.  It  uses  the  market  to  select  the  most  desired  tracts. 
(One  coal  industry  commenter) 

While  the  Department  agrees  that  this  is  an  excellent  ranking 
criterion,  it  is  not  necessarily  the  only  one  that  makes  sense. 
At  times,  it  may  be  desirable  to  use  another  ranking  criterion 
that  takes  non-mitigatable  environmental  or  socioeconomic 
impacts  into  account . 

Ranking  Criterion  2  — Accept  in  Order  of  Descending  High  Bids  Based  on 
Percentage  Above  the  Appraisal  Value  for  Each  Tract  in  the  Sale 

Comments:     This  is  the  preferable  approach  in  that  it  would  approximate 
competitive  bidding  for  essentially  non-competitive  tracts. 
(One  environmental  group  commenter).   This  approach  rests  upon  i 
questionable  basis  for  equalizing  tracts,  the  government's 
pre-sale  evaluations.   (Two  coal  industry  commenters)   This 
approach  would  require  bidders  to  evaluate  all  tracts  plus  how 
much  above  fair  market  value  each  other  firm  could  afford  to 
bid.   (One  coal  industry  commenter) 


Comments: 


Response: 
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Response:     This  ranking  criterion  is  appealing  in  that  it  would  likely 
provide  maximum  bidding  competition  in  an  inter tract  sale; 
however,  it  has  some  significant  drawbacks.   It  should  probably 
not  be  used  where  the  tracts  being  offered  vary  greatly  in 
value.   If  used  in  such  circumstances,  the  "wrong"  tracts  could 
readily  be  leased.   For  example,  a  tract  appraised  at  1  cent  per 
ton  that  gets  a  1.1  cent  per  ton  bid  would  be  leased  ahead  of  a 
tract  appraised  at  6  cents  per  ton  that  gets  a  6.5  cents  per  ton 
bid.   A  more  commonsense  result  would  be  to  lease  the  higher 
value,  higher  bid  tract  first,  as  would  result  from  using 
ranking  criterion  1.  Most  of  the  concerns  with  ranking 
criterion  2  are  mitigated  when  it  is  used  with  only  similar 
value  (per  ton)  tracts.   Limiting  its  use  to  only  such 
situations,  however,  makes  this  ranking  criterion  impractical  to 
use.  In  order  to  use  it,  the  RCT  would  have  to  identify 
situations  where  all  the  tracts  have  similar  value,  a  procedural 
step  that  risks  revealing  the  government's  pre-sale  appraisals 
to  bidders.   Furthermore,  where  the  tracts  are  of  similar  value 
per  ton,  ranking  criterion  1  and  ranking  criterion  2  perform 

virtually  identically.   Thus,  in  the  only  circumstances  where 
ranking  criterion  2  is  usable,  it  is  impractical  and  redundant. 
For  these  reasons,  ranking  criterion  2  has  been  dropped  from  the 
intertract  bidding  guidelines  in  favor  of  the  more  broadly 
applicable  ranking  criterion  1. 

Ranking  Criterion  3 — Accept  in  Administratively  Specified  Order  to  Carry  Out 
Leasing  Priorities  of  RCTs 

Comments:     This  ranking  criterion  is  difficult  to  understand.   (One  coal 

industry  commenter) .   Environmental  and/or  socioeconomic  factors 
are  fully  accounted  for  in  the  tract  selection  phase  of 
leasing — to  admit  them  later  at  bid  acceptance  is  duplicative 
and  confusing.   (One  coal  industry  commenter) 

Response:     This  ranking  criterion  does  not  duplicate  a  previous  planning 

stage,  it  merely  adopts  the  results  of  the  final  planning  stage 
and  applies  these  results  in  the  intended  manner. 
Environmental,  socioeconomic  and  market  factors  are  considered 
by  the  RCT  in  their  sale  schedule  recommendation.   In  this 
recommendation,  the  RCT  may  choose  to  specify  a  preferred  order 
in  which  to  offer  the  tracts  for  leasing.   Ranking  criterion  3 
would  simply  adopt  this  preferred  order  as  the  order  in  which 
tracts  whose  high  bids  meet  the  fair  market  value  test  would  be 
leased  in  an  intertract  bidding  sale.   This  form  of  intertract 
bidding  is  the  closest  to  the  current  non- intertract  bidding 
sale  approach. 
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Comment:      This  ranking  criterion  assumes  the  government  knows  which  are 
the  best  tracts  to  lease.   If  there  are  problems  with  any 
tracts,  these  problems  should  be  internalized  into  the  cost  of 
developing  the  tract  by  using  lease  stipulations  and  then  the 
tract  should  be  offered  for  lease  using  ranking  criterion  1. 
(One  coal  industry  commenter) 

Response:     The  suggested  way  to  internalize  environmental  costs  and  rely  on 
ranking  criterion  1  is  commendable  and  may  be  feasible  in  many 
cases.   However,  the  RCT  may  wish  to  specify  an  administrative 
order  of  preference  for  leasing  where  other-than-market  factors 
that  cannot  be  internalized  suggest  a  market-determined  order 
may  not  be  the  best.   This  ranking  criterion  will  thus  remain  an 
option  for  possible  selection  by  the  Secretary. 

Ranking  Criterion  4  — Accept  in  Order  of  Descending  Cents  per  Ton  Bids  but 
with  Handicap  for  Environmental  or  Socioeconomic  Tract  Differences 

Comment:      This  ranking  criterion  may  violate  the  statutory  mandate  to 
receive  fair  market  value.   (One  coal  industry  commenter) 

Response:     The  handicaps  used  by  this  ranking  criterion  would  affect  only 
the  order  in  which  tracts  were  leased,  not  the  prices  paid  for 
leases.   As  always,  the  high  bid  for  each  tract  must  meet  or 
exceed  fair  market  value  in  order  for  the  tract  to  be  leased. 

Comment:      This  criterion  implies  that  environmental  and  socioeconomic 

differences  can  be  determined  on  a  cost  per  ton  basis  prior  to 
lease  sale.   (One  coal  industry  commenter) 

Response:     At  this  time,  the  Department  does  not  have  a  methodology  for 

estimating  such  differences  on  a  cost  per  ton  basis;  however,  if 
the  RCTs  wish,  the  Department  will  pursue  development  of  such  a 
methodology.   If  feasible,  this  approach  would  allow  for  a  full 
integration  of  administrative  concerns  and  market  value 
judgments  to  determine  the  order  in  which  tracts  would  be  leased. 

Comment:      This  ranking  criterion  has  the  same  flaws  as  ranking  criterion 
3.   Problems  with  tracts  should  be  internalized  via  lease 
stipulations,  then  ranking  criterion  1  used.   (One  coal  industry 
commenter) 

Response:     Not  all  problems  or  concerns  about  each  tract  can  be 

internalized  and  mitigated  via  lease  stipulations.   This  ranking 
criterion  would  allow  problems  that  cannot  be  internalized  to  be 
considered  in  a  ranking  process  that  still  relies  primarily  on 
market  competition  and  market  value  to  determine  the  order  in 
which  tracts  would  be  leased. 
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IV.  Implementation 

Regulatory  changes  to  permit  oral  bidding  would  be  needed  if  the  Secretary 
selects  such  an  option.   Otherwise,  instructional  memoranda  to  the  field  and 
guidance  in  the  Competitive  Leasing  Handbook  would  be  prepared  for  the  field 
following  the  Secretary's  decisions. 

V.  Options  for  Decision 

A.  Overall  Guidelines 

1.  Allow  use  for  subgroups  of  tracts 

2.  Allow  use  on  salewide  basis 

B.  Oral  Bidding 

1.  Reinstitute  oral  bidding 

2.  Continue  ban  on  oral  bidding 

C.  Permissible  Ranking  Criteria 

1.  Accept  FMV  bids  in  order  of  descending  cents  per  ton. 

2.  Accept  in  administratively  specified  order  to  carry  out 
leasing  priorities  of  RCTs. 

3.  Accept  in  order  of  descending  cents  per  ton  bids  but  with 
handicap  for  environmental  or  socioeconomic  tract 
differences. 

Based  on  review  to  date  of  the  intertract  bidding  proposal  and  options, 
including  consideration  of  general  phases  of  public  comment,  the  proposal  to 
accept  intertract  bidding  as  defined  by  A.l,  B.2,  and  C.  1.  above  is  included 
as  part  of  the  Proposed  Action  in  the  SEIS.   All  options  remain  open  to  the 
Secretary  in  his  determination  of  the  Federal  coal  management  program 
following  publication  of  this  EIS. 
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SALE  PANEL  QUALIFICATIONS 

I.   Origin  of  Proposal 

Linowes  Commission  recommendation  VIII-4.   (The  Bureau  of  Land 
Management's  sales  panels  which  make  bid  acceptance  or  rejection 
recommendations,  should  be  constituted  so  as  to  assure  the  presence  on 
those  panels  of  persons  with  the  background  and  capabilities  of  making 
judgments  with  repect  to  appraised  values). 

II.   Secretary's  Response 

"The  Department  agrees  with  this  recommendation  and  is  taking  steps  to 
implement  it  through  representation  on  and  support  of  the  panels  by 
personnel  with  this  capability  .  .  .  Pre-sale  appraisals  are  reviewed 
for  reasonableness  as  well  as  compliance  with  established  Bureau 
procedures.   The  panel  also  will  examine  whether  the  process  was 
appropriately  followed  and  will  assess  whether  fair  market  value  was 
received."   (March  19,  1984,  page  44). 

Lead  responsibility  for  developing  this  proposal  was  assigned  to  John 
Carlson,  Natural  Resource  Specialist,  Branch  of  Coal  Leasing, 
Washington,  D.C.  (BLM).   Other  contributing  staff: 

Walt  Rewinski  -  Chief,  Branch  of  Coal  Leasing,  Washinton,  D.C. 
(BLM) 

III.   Public  Comment  Summary 

Sale  panel  qualifications  and  designation  procedures  were  provided  to 
various  industry,  environmental  groups,  and  State  representatives  in 
June  1984.   Information  briefings  were  held  in  Denver,  Colorado,  on  July 
23  and  24  and  December  6  and  7,  1984.   A  briefing  was  also  held  in 
Washington,  D.C.  on  January  8,  1985.   Additionally,  the  draft  sale  panel 
material  was  published  in  Appendix  6  to  the  draft  Supplement  to  the  1979 
Programmatic  EIS  in  February  1985.   Comments  on  the  draft  EIS  were 
accepted  through  May  9,  1985,  which  included  a  30-day  extension  of  the 
public  comment  period.   Comments  were  received  from: 

National  Wildlife  Federation 
Getty  Mining  Co. 

One  commenter  noted  that  the  sale  panel  proposal  did  not  consider  coal 
lease  sales  outside  the  current  Federal  coal  regions  or  emergency 
sales.   Another  commenter  generally  supported  the  procedures  and 
qualifications  but  objected  to  the  provision  that  the  panel  be  comprised 
mostly  of  individuals  from  outside  the  region;  the  commenter  does  not 
believe  that  using  a  mineral  appraiser/economist  and  geologist  from 
within  the  region  would  bias  the  panels  recommendations. 

The  Bureau  recognized  that  lease  by  application  sales  were  not  covered 
by  the  sale  panel  proposal.   Linowes  only  addressed  regional  coal  sales; 
therefore,  the  sale  panel  proposal  was  specific  to  the  issues  raised  by 
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Linowes.   Nevertheless,  the  Bureau  has  separately  developed 
qualifications  and  procedures  for  sales  using  lease  by  application 
procedures.   These  will  be  integrated  into  the  Competitive  Leasing 
Handbook. 

The  commenter's  objection  to  requiring  panel  members  from  outside  the 
region  was  given  careful  consideration  by  BLM  coal  staff  and 
management.   Even  though  the  commenter's  arguement  for  using  personnel 
from  within  the  region  has  merit,  it  was  decided  that  the  more  stringent 
requirement  to  exclude  these  personnel  will  be  implemented  on  an 
experimental  basis.   As  experience  and  breadth  of  knowledge  about  sale 
panel  functions  grows,  the  Bureau  may  decide  to  relax  the  membership 
qualifications  to  be  more  in  line  with  those  proposed  by  the  commenter. 

IV.   Implementation 

The  Competitive  Leasing  Handbook  (Chapter  4)  contains  guidlines  and 
procedures  for  selecting  and  appointing  sale  panel  members.   Panel 
member  qualifications  are  an  essential  part  of  these  procedures. 

V.   Decision  Options 

1.  Adopt  Federal  regional  coal  sale  panel  qualifications. 

2.  Reject  all  or  part  of  the  qualifications. 

Based  on  review  to  date,  including  analysis  of  public  comments,  the 
proposal  for  Sale  Panel  Qualifications  is  included  in  the  Proposed 
Action  description  in  Chapter  2  for  the  purpose  of  environmental 
analysis  in  this  EIS.   All  options,  however,  remain  open  to  the 
Secretary  in  his  determination  of  the  form  and  details  of  the  Federal 
coal  management  program  following  publication  of  this  EIS. 
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PROPOSAL  TO  ESTABLISH  FEDERAL 
GOVERNMENT  DRILLING  PROGRAM 


I.   Origin  of  Proposal 

The  proposed  BLM  coal  drilling  program  represents  the  implementation  of  the 
Department  s  March  19,  1984  committment  to  the  Linowes  Commission 


Recommendation  IV-2  (February  1984).   The  Department's  response  of  March  19, 
1984  was  that  "The  Department  concurs  with  the  recommendation  and  proposes 

it  sponsors  more  Federal  Government  drilling  as  well  as  encourage 

te-sector  drilling." 


that 
priva 


The  Linowes  Commission  pointed  out  that  drilling,  while  considerable  in  past 
years,  was  virtually  non-existent  in  1983.   As  a  result  a  problem  emerged; 
"the  need  for  ongoing  and  extensive  government-sponsored  drilling  to  do 
accurate  tract  delineation".   The  Commission  was  particularly  concerned  that 
valuable  coal  might  not  be  leased  because  of  a  policy  of  not  conducting 
Government  core  or  diamond  drilling. 

The  Commission  concluded  that  a  Federal  exploratory  drilling  program  is 
virtually  mandated  by  the  Federal  Coal  Leasing  Amendments  Act  of  1976.   Such  a 
program  would  have  merit  in  encouraging  interest  in  potentially  competitive 
new  production  lease  tracts.   The  Commission  stated  that  when  carefully 
planned  and  conducted,  government  drilling  can  be  cost  effective  and  can  play 
a  valid  role  in  the  tract  selection  process. 


II.   Secretary's  Response 

In  the  March  19,  1984  response  to  the  Linowes  Commission  the  Department 
concurred  with  Recommendation  IV-2  and  proposed  that  the  Department  should 
sponsor  more  Federal  Government  drilling. 

This  issue  was  studied  and  a  report  prepared  on  a  feasible  coal  drilling 
program.   A  work  group  met  on  May  7,  through  18,  1984  in  Washington  D.C.  and 
on  August  12,  through  17,  1984  in  Denver.   These  meetings  were  chaired  by  Ron 
Smith,  a  geologist  at  the  BLM  Washington  Office.   Other  members  of  the  work 
group  at  various  times  were: 


Jules  MacKallor 

Bob  Hall 

Rick  Hunter 

Sol  Katz 

Jean  Juilland 

Dan  Dick 

Russ  Juntgen 

Frank  Kistner 

John  Spencer 

Tom  Abbay 

Stan   Schweinfurth 


Economist 
Geologist 
Geologist 

Geologist 
Geologist 

Economist 
Geologist 

Geologist 
Geologist 
Geologist 
Geologist 


BLM  Washington 

BLM  Eastern  States 
BLM  Colorado 

BLM  Washington 
BLM  Washington 

BLM  Washington 
BLM  New  Mexico 

BLM  Wyoming 
BLM  Montana 
BLM  Utah 
USGS  Re st on 
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Dan  Jobin  Geologist  USGS  Denver 

Debbie  Carter  Geologist  USGS  Reston 

Ron  Balazik  Minerals  Specialist  BOM  Washington 

Janet  Hook  Geologist  BLM  Colorado 

Don  Rhea  Driller  BLM  Wyoming 

Joe  Incardine  Geologist  BLM  Utah 

Jim  Dryden  Geologist  BLM  Eastern  States 

Jerry  Bell  Mining  Engineer  BLM  Eastern  States 

III.   Public  Comment  Summary 

The  public  was  given  an  opportunity  to  review  and  comment  on  the  Department's 
response  to  the  Linowes  Commission  recommendations.   The  following  lists  the 
actions  during  the  public  review. 

June  1984  Mailing:   Initial  staff  drafts  of  Linowes  Commission  Issues. 

July  23-24,  1984  Public  Review:   Denver,  Co.  Meetings  with  interest 
groups. 

May  7-11  and  14-18,  1984  Meeting:   Washington,  D.C.,  Preparation  of 
draft  report,  dated  August  10,  1984,  for  Field  Office  Review. 

August  12-17,  1984  Meeting:   Denver,  Co.  Review  and  preparation  of 
November  2,  1984  version  for  public  comments. 

December  6-7,  1984  Public  Review:   Denver,  Co.  Federal  Coal  Program 
Review  Information  Package. 

January  8,  1985  Public  Review:   Washington  D.C.  Meeting  with 
environmental  groups. 

February  8,  1985:   Federal  Coal  Management  Program,  Draft 
Environmental  Impact  Statement  Supplement. 

Public  comments  could  have  been  received  up  to  May  9,  1985  as  a  result  of  a  30 
day  extension  on  the  comment  period  for  the  DEIS  Supplement. 

The  Department  received  a  total  of  five  comments  on  the  government  coal 
drilling  program.   A  verbal  comment  was  received  from  a  state  agency  during 
the  meeting  of  Dec.  7,  1984.   Other  commenters  submitted  written  statements  in 
December  1984  and  January  1985.   A  final  draft  review  of  the  report  on  the 
coal  program  was  completed  May  22,  1985  based  on  the  public  comments. 

The  commenters  and  the  date  of  their  response  are  listed  below. 

State  of  Wyoming,  Coal  Committee  Dec.  7,  1984 

Rocky  Mountain  Energy  Dec.  21,  1984 

Getty  Mining  Company  Dec.  31,  1984 
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American  Mining  Congress  and  National  Jan.   2,  1985 

Coal  Association 
National  Wildlife  Federation  Jan.   2,  1985 

One  commenter  was  concerned  about  the  adequacy  of  inspections  on  site  during 
drilling  operations. 

Two  commenters  proposed  that  instead  of  a  Federal  drilling  program  the 
government  should  encourage  industry  to  provide  drilling  data.   They  proposed 
cooperative  exploration  undertaken  largely  by  private  industry  with 
participation  and  input  by  BLM  and  USGS.   They  contend  that  data  gathered 
through  private  exploration  and  laboratories  are  of  higher  quality  and  are 
released  in  a  timely  manner  as  opposed  to  data  gathered  under  Federal  programs, 

Another  commenter  mentioned  the  lack  of  accuracy  and  integrity  of  data  the 
Department  received  from  private  drilling  companies  under  contract. 

A  final  commenter  stated  that  some  disadvantages  of  government  drilling 
include  inefficiency,  poor  data  and  data  dissemination  problems.   However, 
government  drilling  would  be  appropriate  in  "wildcat"  areas.   They  state  that 
other  exploration  methods  should  be  used  in  addition  to  drilling,  industry 
participation  in  exploration  should  be  maximized,  and  exploration  license 
applications  should  be  speeded  up. 


IV.   Analysis  of  Public  Comments 

As  part  of  the  Federal  Coal  Program,  a  coal  exploratory  program  is 
mandated  by  FCLAA  of  1976  (Section  8A(a))  in  order  that  the  public 
may  know  the  extent  of  the  resource  and  more  fully  control  its 
development.   The  Federal  drilling  program  in  the  past  has  stimulated 
industry  interest  and  competition. 

Federal  drilling  is  needed  to  enhance  competition.   The  data  supplied 
by  a  company  tends  to  support  coal  leasing  tailored  to  their  own 
needs.   The  government  is  interested  in  promoting  competition  and 
attempts  to  delineate  tracts  to  make  them  of  interest  to  more  than 
one  company. 

The  Department  is  proposing  cooperative  drilling  projects  under  which 
companies  would  be  invited  to  share  in  exploration  drilling.   The 

Department  intends  that  companies  will  have  sufficient  incentives  to 
participate  in  cooperative  drilling  ventures. 

In  the  past  it  has  been  true  that  data  were  not  often  useful.   The 
Department  is  attempting  better  control  of  contract  drilling  in  order 
to  get  the  data  required.   The  specifications  for  the  drilling 
contracts  will  be  more  carefully  prepared.   One  requirement  will  be 
that  the  horizon  or  strata  to  be  sampled  must  be  written  into  the 
contract  agreement. 
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Additionally  the  BLM  is  taking  steps  to  improve  the  quality  of  data. 
Data  collection  and  analysis  will  be  standardized.   Review  Councils 
will  be  set  up  to  ensure  that  there  are  sufficient  data  to  determine 
fair  market  value.   Data  adequacy  standards  are  being  developed  in 
each  coal  region  to  determine  data  adequacy  for  land  use  planning, 
for  tract  delineation  and  for  leasing  of  tracts.  The  Department  is 
planning  to  use  other  methods  such  as  geophysical  and  geological 
mapping  to  supplement  the  drilling  activity. 

The  Department  recognizes  that  there  has  been  a  problem  in  the  timely 
release  of  data  to  the  public.   The  Department's  policy  is  the 
release  of  data  within  a  reasonable  time  period  after  completion  of 
exploration. 

The  budget  for  drilling  is  available  to  the  public  in  the  Annual  Work 
Plan  sent  out  to  each  State  Office  as  an  Instruction  Memorandum.   All 
the  IM's  are  public  documents  and  are  available  after  the  publication 
of  the  Directives  Digest  Bulletin,  which  lists  all  IM's  on  a  monthly 
basis. 

Specifications  must  be  carefully  written  into  a  contract  request  to 
assure  that  good  analytical  tests  will  be  used.  In  practice  it  has 
been  found  that  there  are  not  many  qualified  commercial  labs 

available. 

The  USGS  coal  analysis  lab  in  Reston  is  one  of  the  best  labs  in  the 
country  for  inorganic  elemental  analysis.   The  USGS  has  contracted 

with  an  excellent  commercial  lab  to  do  their  proximate  and  ultimate 
analyses.   Because  of  the  relatively  small  number  of  samples 
anticipated  it  would  be  a  simple  matter  for  BLM  to  share  that 
contract. 

V.   Implement ion 

The  report  on  the  coal  drilling  program  will  represent:  the  Bureau's  efforts  to 
carry  out  the  Department's  policy  statement  on  a  Federal  drilling  program.   A 
decision  document  will  be  signed  by  the  Deputy  Director,  Energy  and  Mineral 
Resources  and  the  Director,  BLM,  with  the  concurrence  of  the  Secretary. 

The  Description  of  the  BLM  Coal  Drilling  Program  will  be  released  as  a  final 
report.   The  guidance  to  Field  Offices  in  carrying  out  the  program  will  be  in 
the  form  of  Instruction  Memorandums.   In  addition,  MOU's  with  other  agencies 
will  be  developed  and  updated  as  appropriate. 
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VI.   Options  for  Decision 
The  decision  options  are: 

A.  The  Department  will  carry  out  the  coal  drilling  program. 

B.  The  Department  will  not  have  a  coal  drilling  program. 

The  coal  drilling  program  would  allow  the  Department  to  delineate  coal  tracts 
for  lease  sales,  prepare  regional  resource  plans,  determine  fair  market  value 
for  leases,  bypass  and  maintenance  tracts,  improve  competition  for  leases  and 
support  environmental  studies. 

The  lack  of  a  coal  drilling  program  would  mean  all  resource  information  to 
support  regional  lease  sales  must  come  from  industry.   Most  of  the  resulting 

leasing  activity  would  probably  be  by  application  and  not  regional  sales. 

Based  on  review  to  date,  including  several  phases  of  public  comment,  the 
proposal  to  establish  the  Federal  coal  drilling  program  is  included  as  part  of 
the  Proposed  Action  for  the  purpose  of  environmental  analysis  in  the  EIS 
Supplement.  All  options,  however,  remain  open  to  the  Secretary  in  his 
determination  of  the  form  and  detail  of  the  Federal  coal  management  program 
following  publication  of  the  EIS  Supplement. 
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PROPOSED  REGULATION  CHANGES  CONCERNING 

COLLECTION  AND  SHARING  OF  COAL 

DRILLING  DATA 


I.  Origin  of  Proposals 

One  of  the  concerns  of  the  Linowes  Commission  (February  1984)  as  a  result  of 
the  cut  backs  in  funds  for  Federal  drilling  was  "the  importance  of  freely 

available  coal  resource  data  to  interest  as  many  potential  bidders  as  possible 
in  Federal  lease  tracts." 

The  Commission  believed  that  while  the  DOI  exploration  rules  go  far  to 
encourage  data  acquisition  and  sharing  by  firms  at  the  lowest  possible  unit 
cost,  still  more  data  sharing  should  be  encouraged.  This  could  be 
accomplished  through  adoption  of  a  regulation  change  to  require  exploration 
licensees  to  permit  any  firm  to  purchase  a  share  in  such  a  license  at  an 
appropriate  pro  rata  cost  even  after  exploration  drilling  has  been  concluded. 
The  Commission  believed  that  this  change  would  bring  the  coal  management 
regulation  into  conformance  with  OCS  oil  and  gas  exploration  regulations. 

The  Commission  recommendation  IV-2  states  "it  should  encourage  cooperative 
drilling  in  which  any  additional  firm  could  participate  by  paying  a  prorated 
charge . " 

One  of  the  problems  addressed  by  OTA  was  the  improvement  of  the  data  that 
support  planning  and  leasing  decisions  (May  1984).   In  Option  5  of  their 
report,  the  OTA  stated  that  one  possible  source  of  data  on  hydrology  and  soil 
profiles  is  from  industry  drilling  to  collect  coal  resource  information.  A 
company  must  secure  a  drilling  permit  from  BLM  in  order  to  perform  the 
exploratory  drilling  necessary  to  evaluate  an  area's  coal  development 
potential.  OTA  suggested  that  these  permits  should  be  conditioned  to  require 
the  simultaneous  collection  of  hydrological  and  soil  profile  data,  or  BLM 
could  perform  additional  data  collection  at  those  sites  at  minimal  cost  to  the 
government . 

II .  Secretary's  Res pons e 


The  Department  in  the  March  19,  1984  response  to  the  Linowes  Commission 
expressed  reservations  about  the  value  of  the  proposal  to  require  data  sharing 
after  exploration.   The  Department  concurred  on  encouraging  private  sector 
drilling.   However,  the  Department  was  concerned  about  the  potential  effect  of 
forcing  private  firms  to  share  exploratory  drilling  results,  even  with 
compensation.  This  could  decrease  the  willingness  of  firms  to  undertake 
exploratory  drilling.   The  Department  was  anxious  to  obtain  public  comments  on 
this  issue. 
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In  addition,  in  the  Department's  response  of  July  9,  1984,  the  Secretary 
agreed  with  the  OTA  recommendation  on  the  need  to  improve  the  data  base.  The 
option  would  consider  whether  to  require  hydrologic  and  soil  information  in 
return  for  permitting  exploratory  drilling.  The  Department  was  concerned  that 
the  extra  expense  associated  with  additional  requirements  on  exploratory 
drilling  could  reduce  the  amount  of  exploratory  drilling  undertaken. 
Accordingly,  the  Department  was  interested  in  comments  on  the  likely  effect  of 
the  proposed  requirement. 

The  analyses  of  the  proposals  were  prepared  at  the  BLM  Washington  Office  by 
Ron  Smith,  geologist. 


III.   Public  Comment  Summary 

The  public  was  given  an  opportunity  to  review  and  comment  on  the  Department's 
response  to  the  Linowes  Commission  and  the  OTA  recommendations.  A  summary  of 
the  actions  during  the  public  review  follows: 

June  1984  Mailing:  Initial  staff  drafts  of  Linowes  Commission  and 

OTA  issues. 

July  23-24,  1984:   Public  Review;  Denver,  Co.  Meetings  with  interest 

groups . 

Oct.  31,  1984:      Federal  Register  Notice  seeking  public  comments. 

Dec.  6-7,  1984:     Public  Review;  Denver,  Co. 

Federal  Coal  Program  Review  Information  Package. 

Jan.  8,  1985:       Public  Review:  Washington,  D.C.  meeting  with 

environmental  groups . 

Feb.  8,  1985:      Federal  Coal  Management  Program,  Draft 

Environmental  Impact  Statement  Supplement. 

As  a  result  of  the  six  requests  for  public  comment,  a  total  of  eleven 
organizations  responded  in  writing.   The  commenters  and  the  date  of  the 

written  response  are  as  follows: 

WESTERN  REGIONAL  COUNCIL  Aug.  9,  1984 

CONSOLIDATION  COAL  CO.  Nov.  26,  1984 

SALT  RIVER  PROJECT  Nov.  29,  1984 

NORTH  DAKOTA  LIGNITE  COUNCIL  Nov.  30,  1984 

NATIONAL  WILDLIFE  FEDERATION  Nov.  30,  1984 
MINING  AND  RECLAMATION  COUNCIL 

OF  AMERICA  Nov.  30,  1984 

ROCKY  MOUNTAIN  ENERGY  Nov.  30,  1984 
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AMERICAN  MINING  CONGRESS  AND 

NATIONAL  COAL  ASSOCIATION  Nov.  30,  1984 

ANACONDA  MINERALS  CO.  Nov.  30,  1984 

UTAH  INTERNATIONAL  INC.  Dec.  26,  1984 

GETTY  MINING  COMPANY  Dec.  31,  1984 

The  public  had  an  opportunity  to  comment  on  the  proposals  as  part  of  the  DEIS 
Supplement.  There  was  a  30  day  extension  period  on  the  supplement  which 

extended  the  time  through  May  9,  1985.  However,  there  were  no  responses  after 
December  1984. 

The  Linowes  recommendation  received  ten  comments,  five  from  industry,  four 
from  trade  associations  and  one  from  an  environmental  group.  The  OTA 
recommendation  received  nine  comments,  six  from  industry,  two  from  trade 
associations  and  one  from  an  environmental  group. 

The  commenters  were  nearly  unanimous  in  their  criticism  of  the  two  proposals. 
The  main  concern  was  the  increased  costs  and  risks  involved.  They  believed 
the  current  regulations  and  procedures  were  entirely  adequate . 


IV.   Analysis  of  Public  Comments 


Linowes  Recommendation 

Under  current  coal  leasing  procedures ,  the  government  receives  the  drilling 
data  and  calculates  the  coal  resources  on  the  tract.   This  is  made  available 
to  the  public  prior  to  a  lease  sale,  so  that  all  bidders  know  the  estimated 
recoverable  resource  available.   Partners  have  an  opportunity  to  participate 
in  an  exploration  license  up  to  30  days  after  the  publication  of  the  "Notice 
of  Invitation". 

Under  the  proposed  rule  change,  the  companies  must  sell  data  to  anyone  at 
anytime.  The  Department  is  concerned  with  the  possibility  that  expansion  of 
existing  regulations  to  include  the  proposal  would  be  counterproductive. 
Requiring  the  selling  of  data  to  non-participants  may  reduce  industry 
incentives  to  conduct  exploration.   Resulting  lack  of  information  on  tracts 
would  depress  bids  on  lease  sales  causing  revenue  loss  to  the  government.   The 
knowledge  base  of  the  resource  will  be  reduced  and  uncertainty  would  hamper 
the  coal  management  process.   Companies  would  be  reluctant  to  take  the 
financial  risks  to  delineate  data  deficient  coal  resources  and  they  would  lose 
competitive  advantage. 
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The  Department  concedes  that  there  would  be  a  problem  with  confidentiality  of 
the  data  under  the  proposed  rule.   It  would  be  very  difficult  in  practice  to 
enforce  the  confidentiality  provision,  and  without  data  confidentiality,  legal 
challenges  may  be  made.  Participation  agreement  liabilities  would  continue 
indefinitely,  all  of  which  increase  the  company's  costs  under  a  Federal 
Exploration  license.   This  situation  may  decrease  participation  in  the 
exploration  license  process.  Potentially  some  areas  may  not  be  leased  as  a 
result. 

The  Commission  drew  an  analogy  between  coal  exploration  and  OCS  COST  well 
drilling.  A  better  analogy  with  coal  would  be  the  OCS  seismic  line  projects 
in  known  oil  and  gas  areas.  The  data  resulting  from  these  seismic  projects 
are  not  shared  except  voluntarily. 

The  Department  agrees  that  the  problem  of  calculating  the  penalty  fee  is  a 
very  difficult  one.  Each  company  would  assign  a  different  value  ot  the  data. 

The  cost  of  obtaining  the  data  is  not  relevant  in  this  case,  but  rather  what 
value  the  data  holds  for  the  company. 

If  the  Department  were  to  carry  the  analogous  situation  over  to  coal  from  the 
OCS  COST  wells  when  a  "discovery"  is  made,  the  penalty  fee  may  be  300%  as  well 
as  original  cost  plus  an  inflation  factor. 

OTA  Recommendation 

Under  current  regulations  43  CFR  3410.4  the  licensee  is  required  in  certain 
instances  to  collect  available  ground  and  surface  water  data  during 
exploration.   This  information  can  be  collected  by  the  drillers. 

The  Department  needs  some  hydrologic  data  for  LUP,  tract  delineation  and  for 
EIS  preparation.   This  data  is  normally  obtained  as  part  of  the  drilling 
operation.  Extensive  hydrologic  studies  are  necessary  for  the  permitting 
process.   Detailed  soil  data  is  only  needed  during  reclamation. 

The  Department  recognizes  that  because  of  limited  exploration  funds,  the 
collection  of  extensive  hydrologic  data  should  be  postponed  until  the 
permitting  stage  prior  to  the  beginning  of  mining.   The  company  that  has 
received  the  right  to  mine  the  tract  under  a  lease  would  be  in  a  position  to 
undertake  such  studies. 

The  Department  agrees  that  the  proposal  to  require  additional  hydrologic  data 
before  permitting  defeats  the  purpose  of  exploration.  The  licensee  must  first 
generate  information  about  the  coal  resource.   In  some  cases  the  results  are 
negative  and  no  further  expenditures  can  be  justified.   Other  areas  can  be 
chosen  for  drilling  and  exploration  can  continue  based  on  the  money 
available.  The  collection  of  extensive  hydrologic  and  soil  information  can  be 
undertaken  at  a  later  date  when  tracts  are  leased. 
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V.  Implementation 

A  decision  document  will  be  sent  from  the  Director  BLM  to  the  Assistant 
Secretary,  Land  Minerals  Management  with  the  concurrence  of  the  Secretary. 
This  document  will  recommend  that  the  referenced  proposals  of  Linowes 
Commission  and  OTA  not  be  implemented. 

VI.  Options  for  Decision 

There  are  three  decision  options: 

A.  The  Department  will  not  implement  either  of  the  recommendations. 

B.  The  Department  will  implement  only  the  Linowes  Commission 
recommendation. 

C.  The  Department  will  implement  both  recommendations. 

Not  implementing  the  recommendations  would  allow  the  already  successful 
procedures  to  continue  inplace.   Implementing  the  recommendations  may  increase 
costs,  would  probably  increase  the  administrative  burden  of  the  BLM  and 

possibly  make  Federal  leases  less  competitive  compared  to  private  and  State 
tracts. 

Based  on  review  to  date,  including  several  phases  of  public  comment,  the 
proposals  to  change  the  regulations  are  not  included  as  part  of  the  Proposed 

Action  for  the  purpose  of  environmental  analysis  in  the  EIS  Supplement.  All 
options,  however,  remain  open  to  the  Secretary  in  his  determination  of  the 

form  and  detail  of  the  Federal  coal  management  program  following  publication 
of  the  EIS  supplement. 
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FEDERAL  COAL  PROPERTY  APPRAISAL 

I.  Origin  of  Proposal 

The  Commission  on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing 
proposed  (2-84)  in  Recommendation  VIII-3  that  the  Department  develop 
and  validate  a  uniform  appraisal  method.  In  addition,  it  proposed  that 
the  Department  improve  appraisals  by  the  following:  Recommendation 
VI-1  proposed  that  appraisal  model  design,  input  data  and  analysis  be 
improved.  Recommendation  VI-2  proposed  that  the  speculative  small 
business  tax  adjustment  be  eliminated.  Recommendation  VT-3  proposed 
that  comparable  sales  adjustment  include  production  rate,  stripping 
ratio  and  coal  quality  and  other  factors  which  can  be  identified  as 
appropriate  by  a  comprehensive  review.  Recommendation  VI-4  proposed 
that  where  a  Federal  tract  is  mainly  of  use  to  the  neighboring  mine  or 
reserve  owner,  Department  estimates  of  tract  value  be  based  on  the 
value  of  the  tract  to  that  owner  rather  than  on  its  smaller  value  to 
the  Federal  Government  or  other  competitors. 

II.  Secretary's  Response 

The  Department  of  the  Interior  agreed  to  these  recommendations  in  the 
Review  of  Federal  Coal  Leasing  (3-84).  Following  this  the  BLM 
developed  and  validated  an  improved  uniform  appraisal  method.  The  BLM 
incorporated  the  recommendations  or  the  results  of  the  recommendations 
in  the  method. 

III.  Public  Comment  Summary 

A  coal  program  package  including  a  preliminary  description  of  the 
appraisal  method  in  the  format  of  A  Guide  to  Federal  Coal  Property 
Appraisal  was  distributed  to  selected  interest  groups  in  November  1984. 
Opportunity  to  comment  on  the  package  occurred  at  a  public  meeting  in 
Denver,  Colorado  during  December  1984.  This  was  followed  by  a  request 
for  public  comment  on  a  draft  proposed  method  in  March  1985  when  it  was 
provided  in  a  Federal  Register  Notice.   Three  public  comments  were 
received  on  the  draft  proposed  method  from  the  Western  Energy  Company, 
the  Society  of  Real  Estate  Appraisers,  and  the  National  Coal 
Association. 

One  commenter  stated  that  appraisal  of  a  Federal  tract  next  to  an 
existing  mine  required  accurate  information  on  that  mine's  costs  and 
produced  coal  prices.  The  commenter  suggested  that  negotiated  sales  of 
such  tracts  might  be  one  way  to  provide  more  accurate  cost  and  price 
information.   In  response,  the  Department  agrees  that  accurate 
neighboring  mine  information  is  important  and  notes  that  it  is 
examining  the  use  of  negotiated  sales  and  other  measures  to  improve 
neighboring  mine  data. 

Another  commenter  stated  that  the  proposed  method  conformed  by  and 
large  to  generally  accepted  appraisal  standards.  The  commenter 
proposed  that  the  cooperation  between  professional  real  estate 
appraisers  and  the  Department's  appraisal  staffs  be  continued  for 
implementation  and  other  Department  appraisal  activities.  The 
Department  is  interested  to  learn  that  Its  appraisal  method  conforms  to 
generally  accepted  appraisal  standards  and  also  welcomes  assistance  in 
its  appraisal  activities. 
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The  last  comment  noted  that  the  proposed  method  was  deficient  in 
dealing  with  the  many  uncertainties  surrounding  the  appraisal  of  coal 
leases.  The  Department  agrees  and  the  method  was  revised  to  raise  the 
profile  of  coal  marketing  uncertainties  in  appraisals.  Also,  the 
Department  is  taking  action  to  reduce  the  potential  for  arbitrary 
appraisals,  based  on  arbitrary  selection  of  data  and  methodologies. 
This  is  accomplished  by  increasing  review  of  appraisals  for 
reasonableness  and  thoroughness. 

IV.  Implementation 

Implementation  of  the  improved  uniform  appraisal  method  would  in  part 
be  in  the  form  of  new  guidance  documents,  including  manuals  and 
handbooks.   Implementation  also  involves  establishment  and  staffing  of 
regional  evaluation  teams,  along  with  training  and  oversight  by  a 
central  coordinating  group. 

V.  Options  for  Decision 

The  Federal  coal  property  appraisal  method  carries  out  the  Secretary's 
decision  of  March  1984,  to  develop  and  implement  improved  appraisal 
guidance . 

The  options  are: 

1.  Concur  with  the  BLM's  development  and  implementation  of  its  uniform 
appraisal  method. 

2.  Do  not  concur. 

Based  on  review  to  date  of  this  proposal,  including  several  phases  of  public 
comment,  the  proposal  to  adopt  an  improved  uniform  appraisal  method  is 
included  as  part  of  the  Proposed  Action  for  the  purpose  of  environmental 
analysis  in  this  EIS  Supplement.  All  options,  however,  remain  open  to  the 
Secretary  in  his  determination  of  the  form  and  details  of  the  Federal  coal 
program  following  publication  of  this  EIS  Supplement. 
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MARKET  ANALYSES 


I.  Origin  of  Proposal 

This  paper  discusses  the  primary  issues  relating  to  establishing  the  level  of 
Federal  coal  leasing  and  specifically  the  procedures  for  conducting  the  market 
analyses.  The  purpose  of  the  procedures  is  to  respond  to  the  needs 
identified  in  recommendations  made  by  the  Commission  on  Fair  Market  Value 
Policy  for  Federal  Coal  Leasing  (Commission) .  The  Commission  made  five 
recommendations  to  address  the  level  of  leasing,  specifically  designed  to 
ensure  predictability  in  coal  leasing  while  retaining  the  flexibility 
necessary  to  meet  unexpected  changes  in  the  coal  market.  The  five  commission 
recommendations  that  addressed  the  level  of  coal  leasing  are  contained  in 
chapter  three  of  the  Commission's  report.  The  recommendations  are: 

Recommendation  III-l:  The  Government  should  establish  and  announce  in  a 
timely  fashion  a  coal  leasing  schedule  to  promote  predictability  and  stability 
of  Federal  leasing  action.  In  doing  so,  the  Government  should  have 
flexibility  to  change  the  timing  of  leases  sales  and  the  quantity  of  coal 
offered  based  on  its  assessment  of  emerging  market  conditions. 

Recommendation  III-3:  The  Government  should  not  seek  to  raise  the  price 
above  the  competitive  market  level  by  limiting  the  amount  of  coal  that  Federal 
leasing  policies  make  available  to  the  market.   But  neither  should  it  lease 
so  much  as  to  flood  a  depressed  market. 

Recommendation  III-4:  The  Government  should  seek  to  provide  adequate 
diversity  in  quantity  and  quality  of  Federal  coal  lease  holdings  offered  for 
sale,  to  encourage  active  competition  among  mining  companies  because  of  the 
benefit  to  consumers  such  competition  may  produce. 

Recommendation  III-5  The  quantity  of  coal  leased  should  be  determined  so  the 
Government  will  receive  a  fair  return  consistent  with  the  achievement  of  other 
public  policy  objectives,  such  as  promoting  efficient  land  use  and 
environmental  planning  and  conserving  appropriate  amounts  of  coal  for  the 
future. 

Recommendation  III-6:   Because  appraisal  of  the  adequacy  of  coal  leasing  is 
critically  dependent  upon  the  extent  to  which  pending  preference  right  lease 
applications  are  granted  and  the  Interior  Department  has  proceeded  very  slowly 
in  this  area,  review  of  these  applications  should  be  rapidly  completed, 
preferably  within  the  next  two  years.   Stress  should  be  on  those  areas  in 
which  a  lease  sale  is  scheduled  in  the  next  year  or  so.   In  deciding  on  the 
appropriate  level  of  future  coal  leasing,  the  amount  that  might  be  provided 
through  preference  right  leasing  should  be  taken  into  account. 
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II.   Secretary's  Response 

In  response  to  the  Commission's  recommendations  on  the  Federal  coal  program, 
the  Department  published  a  report,  Review  of  Federal  Coal  Leasing,  on  March  13, 
1984.  The  report  laid  out  the  Department's  plans  for  improving  the  Federal 
coal  program  based  on  the  Commission's  recommendations.   The  recommendations 
constitute  objectives  which  the  Department  is  considering  as  part  of  its  coal 
leasing  program.  The  Department  supports  these  objectives  and  is 
incorporating  them  into  a  refined  leasing  procedure  which  will  help  meet 
national  goals. 

The  principal  analyst  for  this  issue  is  Paul  McNutt,  Economist,  Bureau  of  Land 
Management . 

Response  to  Recommendation  III-l:   The  Department  will  use  an  established  long 
range  planning  schedule  to  reduce  uncertainty  and  to  plan  program  and  budget 
needs.  Nonetheless,  it  realizes  that  unforeseen  events  may  necessitate  change 
in  this  schedule  and  that  flexibility  must  be  maintained.  Accordingly,  the 
Department's  proposal  is  to  continue  to  maintain  a  long  range  (5  year) 
schedule  for  planning  purposes,  but  to  also  ensure  that  the  need  for  a 
particular  sale  is  reviewed  at  multiple  decision  points  during  the  process. 
As  part  of  this  effort,  the  Bureau  of  Land  Management  (BLM)  will  regularly 
report  projected  coal  market  conditions  to  the  Federal-State  Coal  Advisory 
Board. 

Further,  in  developing  the  leasing  level  range  during  activity  planning, 
consideration  will  be  given  to  the  items  identified  by  the  Commission's 
report.  These  items  include: 

1)  Projections  which  provide  indications  of  the  need  for  coal  to  meet 
various  programmatic  objectives.  These  projections  Include: 
forecasts  of  regional  coal  production  from  the  BLM  and  private 
forecasting  services,  national  coal  production  forecasts  for  the 
Department  of  Energy  (DOE),  utility  estimates  of  future  electric 
power  consumption  and  plans  for  new  power  plants,  and  ongoing 
Interior  Department  and  DOE  monitoring  of  mine  development  plans  in 
states  containing  Federal  coal,  including  likely  future  capacity 
without  further  federal  coal  leasing. 

2)  Determinations  of  needs  by  the  Antitrust  Division  of  the  Justice 
Department,  and  the  Departments  of  the  Interior  and  Energy,  to 
ensure  enough  diversity  of  reserve  ownership  to  preserve 
competition  among  mining  companies. 

3)  Limitations  to  leasing  imposed  by  compliance  with  requirements  such 
as  environmental  analysis,  land  use  planning,  tract  delineation, 
and  receipt  of  surface  owner  consent. 
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The  Secretary,  in  reviewing  the  coal  leasing  levels,  will  apply  the 
appropriate  national  perspective  to  the  individual  regional  leasing  levels  to 
assure  that  the  aggregate  coal  being  considered  for  offer  is  consistent  with 
the  national  interest. 

These  considerations  will  not  only  be  analyzed  in  greater  detail  during  coal 
activity  planning  but  will  also  be  examined  at  the  time  of  sale  scheduling. 
The  BLM  will  evaluate  the  proposed  sale  offering  fully  to  determine  how  the 
most  recent  economic  or  other  considerations  affect  the  proposed  sale.  This 
evaluation  will  consider  relevant  market  conditions  including: 

1)  Current  price  trends  of  coal  in  the  region. 

2)  New  coal-fired  power  plants  proposed  for  or  under  construction 
and  their  scheduled  completion  dates. 

3)  Current  surveys  of  industry  interest  in  the  tracts. 

4)  Variations  in  transportation  costs  and  capacities. 

5)  The  availability  of  coal  underlying  Indian  trust  lands 
which  the  Indian  owners  have  decided  to  develop. 

6)  Any  other  factors  affecting  regional  demands  such  as 
synfuel  or  slurry  pipeline  capability. 

Under  this  proposal,  the  BLM  will  make  this  evaluation  part  of  the  Record  of 
Decision  which  provides  the  rationale  for  the  tracts  selected  for  sale  and  the 
sale  date(s)  chosen  by  the  Secretary.  It  will  constitute  the  first  detailed 
tract  specific  market  analysis  of  potential  tract  offerings  within  the  broad 
leasing  levels  projected  prior  to  preparations  of  the  EIS. 

Further,  to  assure  the  Secretary's  decision  remains  appropriate,  the  factors 
outlined  above  would  be  evaluated  immediately  prior  to  the  publication  of  the 
sale  notice  for  any  phased  sales,  following  the  initial  sale.  If  this 
evaluation  demonstrates  that  the  offering  is  no  longer  appropriate,  the 
Department  will  consult  the  RCT.  Thus,  under  these  proposed  procedures, 
detailed  planning  will  occur  closer  to  the  time  of  sale  assuring  the 
Department  retains  needed  flexibility. 

Response  to  Recommendation  III-3:  The  Department  will  direct  the  RCTs  to 
include  the  following  among  its  considerations  in  developing  the  ranges  which 
constitute  leasing  levels: 

1)  Coal  Production  capacity  projection 

2)  Coal  reserve  inventory 
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3)  Competition  for  new  coal  supply  contracts 

4)  Industry  expressions  of  interest 

5)  The  need  to  maintain  existing  operations 

6)  Past  lease  sales 

Each  of  the  above  focuses  on  different  objectives  that  need  to  be  considered 
in  establishing  leasing  levels.  By  considering  all  objectives  of  the  coal 
program  the  Department  believes  it  can  establish  leasing  levels  that  promote 
rational  leasing  decisions  which  will  conform  to  the  objectives  suggested  by 
the  Commission.  No  one  of  these  by  itself  is  an  adequate  indicator  of  what 
Federal  leasing  levels  should  be,  given  the  disparate  objectives  of  the 
program. 

Response  to  Recommendation  III-4:  To  promote  diversity,  the  Department  will 
offer  tracts  in  many  production  regions.  These  coal  regions  vary  in  the  types 
and  quality  of  coal  they  contain. 

Expressions  of  leasing  interest  from  industry  which,  in  part,  respond  to  the 
diversity  of  demands  from  coal  consumers  in  many  different  markets,  help 
ensure  offered  tracts  are  diverse  will  be  used  as  an  input  in  various  leasing 
decisions.  The  Department  will  choose  tracts  so  that  the  tracts  will  be  of 
interest  to  different  companies.  This  selection  helps  promote  competition  for 
contracts  to  deliver  coal  to  consumers. 

Response  to  Recommendation  III-5:   The  RCTs,  in  making  their  recommendations, 
and  the  secretary,  in  establishing  the  coal  leasing  levels,  will  consider 
multiple  use  objectives  as  part  of  the  leasing  level  process.  Accordingly, 
the  Department's  regulations  (43  CFR  3420.2(B))  states:  "The  Secretary  shall 
establish  leasing  levels  by  region  for  the  purposes  of  approximating  the 
amount  of  coal  to  be  offered  through  proposed  lease  sales  schedules  after 
consideration  of  potential  policy  conflicts..."  The  suitability  of  a  tract  for 
coal  production  is  again  considered  at  the  time  of  tract  selection. 

Response  to  Recommendation  III-6:  The  Department  will  consider  the  amount  of 
coal  that  may  be  leased  and  potentially  mined  through  preference  right  lease 
applications  when  establishing  leasing  levels  and  future  regional  coal 
planning  schedules.  Estimates  are  based  on  the  probability  that  a  certain 
amount  of  coal  from  preference  right  lease  applications  will  be  leased  and 
mined.   Factors  also  to  be  accounted  for  in  this  context  include  the 
consideration  of  the  proximity  to  existing  mines  or  leases;  fees,  Indian,  and 
State  coal  ownership;  transportation;  and  the  reasonable  expectation  the  coal 
is  minable  under  existing  laws  and  regulations. 
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III.  Public  Comment  Summary 

The  draft  procedures  have  received  extensive  public  review.   In  the  July  23 
and  24,  1984,  public  meeting  on  the  Federal  Coal  Program  the  subject  of  coal 
market  analyses  was  initially  discussed.  The  draft  market  analyses  were  part 
of  the  package  of  draft  coal  program  procedures  made  public  November  1984. 
The  procedures  were  subsequently  discussed  at  the  December  6th  and  7th,  1984 
and  January  8,  1983  public  meetings  on  the  Federal  Coal  Program. 

Public  comments  on  the  draft  market  analyses  procedures  received  at  and 
following  the  public  meeting  have  been  reviewed.  Appropriate  revisions  were 
incorporated  into  the  draft  procedures.   In  response  of  the  comments  key 
modifications  and  clarifications  were  made,  including: 

1)  The  RCT  members  have  total  discretion  in  the  use  of  any  or  all 
of  the  provided  information. 

2)  The  RCT  members  may  request  modifications  to  the  inputs  to  the 
analyses,  including  alternative  runs  of  the  National  Coal 
Model  and  appropriate  competition  and  strategic  supply  factors. 

3)  Further  clarification  is  made  that  in  all  cases  the  market 
analysis  is  only  one  input  into  the  RCT's  deliberation. 

4)  The  term  algorithm  has  been  removed  from  the  regional  market 
analysis  paper. 

5)  In  the  Regional  Market  Analysis,  the  strategic  supply  factor 
has  been  dropped  from  the  equation  in  the  contracting  rate 
methodology. 

Comments  were  also  received  on  inclusion  of  the  threshold  considerations  into 
the  market  analyses.  The  option  of  including  thresholds  into  the  market 
analyses  was  considered  but  rejected  as  being  inappropriate  as  a  market 
analysis  calculation.  Threshold  considerations,  e.g.  cummulative 
socio-economic  and  environmental  impacts,  are,  however,  included  as  inputs 
into  the  RCT's  decision  on  recommendations  for  initiating  activity  planning, 
the  leasing  level  and  the  lease  sale  schedule.  As  inputs  into  these 
recommendations,  threshold  considerations  are  just  as  important,  if  not  more 
important,  than  the  result  of  the  market  analyses. 

As  an  appendix  to  the  draft  coal  programmatic  EIS  the  draft  market  analyses 
procedures  were  included  for  public  review.  Few  specific  comments  were 
received  on  the  market  analyses. 
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One  commentor  objected  to  the  use  of  two  of  the  methodologies ,  expressions  of 
interest  and  strategic  supply,  in  the  Regional  Market  Analysis.   The 
commentor' s  concern  was  that  these  methods  amounted  to  the  establishment  of  an 
industry-directed  program. 

The  Department  included  the  methodologies  in  the  Regional  Market  Analysis  to 
address  various  objectives  of  the  coal  program.   One  objective  is  to 
facilitate  the  timely  and  orderly  development  of  coal  reserves  to  meet  the 
nations  energy  needs.  The  expressions  of  interest  and  strategic  supply 
methodologies,  along  with  the  production  needs  methodologies,  provide  leasing 
options  to  meet  alternative  interpretations  of  the  market's  needs  and  demands 
for  Federal  coal  leases. 

Each  methodology  attempts  to  define  a  single  objective  of  the  coal  program. 
The  leasing  level  decision,  however,  is  based  on  a  broad  range  of  objective 
and  constraints. 

The  same  commentor  also  expressed  concern  with  the  use  of  proprietary  data  in 
several  of  the  Regional  Market  Analysis  methodologies,  most  specifically  the 
past  sales  methodology. 

The  past  sales  methodology,  to  date,  has  not  utilized  any  proprietary  data. 
This  is  the  case  with  all  the  methodologies  utilized  in  the  Regional  Market 
Analysis.  However,  where  proprietary  data  will  add  to  the  decisionmakers 
insight  on  the  issue  the  data  will  be  utilized  by  aggregating  it  to  avoid 
disclosure. 

IV.  Implementation 

The  proposed  market  analyses  procedures  will  be  initially  implemented  through 
a  Bureau  instruction  memorandum.  Final  procedures  will  be  included  in  the 
competitive  coal  leasing  handbook(H-3420  -  1). 

These  procedures  are  intended  to  be  flexible  and  dynamic  to  conform  with  the 
individual  needs  of  each  region.  The  procedures  are  also  likely  to  change  as 
further  knowledge  is  gained  through  the  use  of  these  analytical  tools.  As 
such,  there  should  continue  to  be  close  coordination  between  the  RCT,  BLM 
State  Office  staff  and  the  Office  of  Policy  Analysis  and  Coordination  (501). 

V.  Options  for  Decision 

The  Commission's  recommendations  and  the  Secretary's  responses  to  those 
recommendations  form  the  basis  for  the  BLM's  three  tiered  coal  market 
analyses.  Under  this  proposal  detailed  planning  will  occur  closer  to  the  time 
of  sale  assuring  the  Department  retains  needed  flexibility.  Long  range 
planning  will  focus  on  providing  the  public  with  the  best  available 
information  about  the  direction  of  the  program. 
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Long  Range  Market  Analysis 

Long  Range  Market  Analysis  would  be  one  input  into  the  Federal-State  Coal 
Advisory  Board's  review  of  the  Long  Range  Planning  Schedule  and  the  RCT's 
recommendation  to  initiate  activity  planning.  The  Long  Range  Market  Analysis 
will  mainly  consist  of  coal  production  forecasts  and  coal  productive  capacity 
estimated  for  the  regions.  The  purpose  of  this  market  analysis  is  to  assess 
the  need  to  initiate  activity  planning,  not  to  establish  any  particular  level 
of  leasing. 

Regional  Market  Analysis 

The  Regional  Market  Analysis  analyzes  various  levels  of  leasing  needed  to  meet 
certain  objectives.  The  objectives  include  fostering  a  stable  market  for 
insitu  coal,  promoting  competition  within  the  coal  industry  for  utility 
contracts,  and  providing  the  opportunity  for  industry  to  acquire  Federal  coal 
leases  as  a  means  of  meeting  the  Nation's  energy  needs.  Levels  of  leasing  are 
calculated  that  would  satisfy  various  leasing  objectives.  From  this  analysis 
and  other  imputs,  the  RCTs  recommend  to  the  Secretary  a  leasing  level  that  is 
the  basis  for  the  proposed  action  in  the  regional  EIS. 

Current  Market  and  Tract  Marketability  Analysis 

The  Current  Market  and  Tract  Marketability  Analysis  provides  information  about 
the  current  coal  market  and  the  demand  for  the  available  Federal  coal  tracts 
that  may  be  offered  for  lease.  This  information  will  be  used  by  the  RCT  and 
the  Secretary  in  evaluating  if  and  when  a  lease  sale  (or  sales)  should  be  held 
and  which  tracts,  if  any,  would  have  the  best  opportunity  of  drawing  an 
acceptable  high  bid.  As  with  the  use  of  the  other  market  demand  analyses,  the 
Current  Market  and  Tract  Marketability  Analysis  serves  as  only  one  input  into 
the  decision  on  an  appropriate  lease  sale  schedule. 

The  Current  Market  and  Tract  Marketability  Analysis  focuses  on  the  current 
regional  supply  and  demand  for  coal,  recent  mine  and  reserve  acquisition 
activity  within  the  region,  and  recent  and  expected  changes  within  the  region 
market.  There  key  inputs  are  used  to  make  an  interpretation  of  the  current 
condition  of  the  coal  market  and  the  current  marketability  of  the  individual 
Federal  coal  tracts. 

For  leases  sale  to  be  held  more  than  120  days  after  the  lease  sale  schedule  is 
established,  the  Current  Market  and  Tract  Marketability  Analysis  will  be 
reviewed  and  results  provided  to  the  Secretary,  to  assure  that  the  inputs  and 
the  Secretary's  decision  remains  timely.  If  the  results  show  some  revision 
might  be  need  in  the  expected  sale,  the  Secretary  would  consult  with  the 
appropriate  affected  parties. 
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Decision  Options 

The  proposal  is  to  adopt  a  three  tiered  coal  market  analyses  system  to  aid  the 
RCT  in  formulating  its  recommendations  and  the  Secretary  in  the  decisions  on 
initiating  activity  planning,  setting  the  leasing  level  and  establishing  the 
lease  sale  schedule.  Each  analysis,  Long  Range  Market  Analysis,  Regional 
Market  Analysis  and  Current  Market  and  Tract  Marketability  Analysis,  is  to  be 
used  as  one  input  into  the  RCTs  and  Secretary's  deliberation.  At  each 
decision  point  in  activity  planning  that  utilizes  the  market  analysis,  the 
provided  market  informations  is  more  specific  and  detailed  the  closer  to  the 
time  of  the  lease  sale.  This  successively  more  specific  market  information 
corresponse  with  the  successively  more  constraining  decisions  required  of  the 
RCT  and  Secretary. 

An  option  to  this  proposal  is  to  utilize  the  past  procedures  of  a  single 
market  analysis.  The  procedures  called  for  a  Regional  Market  Analysis  to  be 
provided  to  the  RCT  and  Secretary  as  part  of  the  setting  of  the  regional 
leasing  level.  No  formal  market  analyses  were  conducted  to  support  the 
decisions  on  initiating  activity  planning  or  the  establishing  of  the  lease 
sale  schedule. 

The  Regional  Market  Analysis  is  conducted  during  activity  planning, 
consequently  it  would  not  serve  as  an  input  to  the  decision  on  initiating 
activity  planning.  The  most  useful  market  information  as  an  input  in 
establishing  the  lease  sale  schedule  is  current,  tract  specific  information 
similar  to  that  proposed  for  the  Current  Market  and  Tract  Marketability 
Analysis.  The  Regional  Market  Analysis  is  a  non-tract  specific  analysis 
conducted  several  years  before  the  lease  sale  schedule  decision.  The  Regional 
Market  Analysis  would  be  of  only  marginal  assistance  to  the  decision  maker  in 
establishing  the  lease  sale  schedule. 

A  third  option  is  to  dispose  of  all  formal  market  analyses  as  a  formal  input 
in  the  activity  planning  process.  This  option  would  deny  the  decisionmaking 
of  any  documented  market  information  as  an  input  into  the  RCT's 
recommendations  and  Secretary's  decisions.  The  recommendation  by  the 
Commission  was  to  retain  flexibility  necessary  to  meet  unexpected  changes  in 
the  coal  market;  this  requires  providing  salient  market  information  to  the 
decisionmakers . 

Based  on  review  to  date  of  these  options,  including  several  phases  of  public 
comment,  the  three  tiered  coal  market  analyses  system  is  included  as  part  of 
the  proposed  action  in  the  EIS.  All  options,  however,  remain  open  to  the 
Secretary  in  his  determination  of  the  form  and  detail  of  the  Federal  coal 
management  program  following  publication  of  this  EIS. 
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I.  Origin  of  Proposal 

This  paper  responds  to  a  recommendation  of  the  Commission  on  Fair  Market  Value 
Policy  for  Federal  Coal  Leasing  (Commission)  and  implements  the  Secretary's 
March  19,  1984,  response  to  that  recommendation.   The  Commission's 
Recommendation  VI-5  stated,  "Regulations  should  require  lessees  to  report  the' 
details  of  lease  assignments." 

The  Commission  made  this  recommendation  after  hearing  testimony  from  officials 
in  the  Department  of  the  Interior,  who  said  that  coal  appraisers  were  severely 
handicapped  in  their  presale  estimates  of  the  value  of  prospective  Federal 
coal  lease  tracts  by  the  lack  of  data  from  sales  comparable  to  those  being 
considered  for  Federal  lease  offerings.   These  scanty  data  led  to  unreliable 
and  potentially  inaccurate  presale  estimates  of  tract  value. 

Those  testifying  mentioned  the  existence  of  a  regulation,  43  CFR  3453.2-2(f) 
which  required  those  entities  seeking  a  coal  lease  transfer  to  submit 
information  about  the  consideration  paid  for  the  prospective  transfer.   These 
individuals  further  stated  that  the  regulation  did  not  specify  the  types  of 
data  to  be  submitted.   As  a  result,  the  data  submitted  were  inconsistent  and 
often  of  little  use  to  appraisers  seeking  data  about  comparable  sales. 

Because  of  this  testimony,  the  Commission  recommended  that  the  regulation  at 
43  CFR  3453.2-2(f)  be  expanded  to  describe  the  types  of  data  to  be  included  in 
the  phrase  "consideration  or  value  paid  or  promised"  for  the  proposed 
transfer.   This  additional  detail  might  assist  coal  appraisers  in  the 
evaluation  of  the  present  worth  of  prospective  Federal  coal  lease  tracts. 

II.  Secretary's  Response 

In  his  March  19,  1984,  response,  Review  of  Federal  Coal  Leasing,  Secretary 
Clark  accepted  Recommendation  VI-5  and  directed  the  Bureau  of  Land  Management 
(BLM)  to  publish  specific  guidance  implementing  the  recommendation.   He 
directed  the  BLM  not  to  approve  any  coal  lease  transfers  until  the  parties 
involved  in  the  transfer  had  filed  all  appropriate  information. 

The  principal  author  of  this  paper  is  Carole  Smith,  Mineral  Leasing  Specialist, 
Branch  of  Coal  Leasing,  Bureau  of  Land  Management. 

III.  Public  Comment  Summary 

The  public  was  given  numerous  opportunities  to  review  and  comment  on  all  aspects 
of  the  Department's  response  to  the  Linowes  Commission  report.   The  following  lists 
the  opportunities  available  for  comment  on  the  instant  proposal: 

June  15,  1984:  Proposal  published  in  Federal  Register  for  review  and  comment 

July  23-24,  1984,  Meeting:  Denver 

November  19,  1984,  Mailing:  Program  Items 

December  6-7,  1984,  Meetings:  Denver 

January  8,  1985,  Meeting:  Washington,  D.C. 

February  8,  1985,  Draft  Environmental  Impact  Statement  Supplement  Published 
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The  following  groups  commented  on  the  proposal: 


AMERICAN  MINING  CONGRESS 
AMOCO  MINERALS  COMPANY 
ANACONDA  MINERALS  COMPANY 
CHEVRON  RESOURCES  COMPANY 
COASTAL  STATES  ENERGY  COMPANY 
CONSOLIDATION  COAL  COMPANY 
EXXON  COMPANY,  U.S.A. 
EXXON  COAL  RESOURCES  USA,  INC. 
GETTY  MINING  COMPANY 


MALAPAI  RESOURCES  COMAPNY 
NATIONAL  COAL  ASSOCIATION  (with  AMC) 
NATIONAL  WILDLIFE  FEDERATION 
NERCO  MINING  COMPANY 
PEABODY  HOLDING  COMPANY 
ROCKY  MOUNTAIN  ENERGY  COMPANY 
WESTERN  ENERGY  COMPANY 
WESTERN  RESOURCE  COUNCIL 


General  comments  fell  into  five  cateenrioc •  ( i 1 

guidance;  (2)  the  degree  of  1^^^^^^   °Satf  to^  " 

(3  Tne'f     V3lUe  k'  C°al  le3Se  tr3CtS  bein*  °ffered  *>r  competitive  sale- 
13;  general  concerns  about  the  reporting  reauiremPnts •  (l\  H    \  e  Saie' 

should  submit  the  financial  inforLtion^nTwh^Tit'ho    JTSKtST^ 
(5)  concerns  about  the  protection  given  proprietary  data.      SUDmi"ed,  and 

The  following  section  describes  these  concerns  in  more  detail. 

Analysis  of  Comments 

1.  Type  of  Guidance. 

Six  commenters  believed  that  the  proposed  policy  was  a  proposed  rulemaking 
probably  because  of  the  language  of  Recommendation  VI-5.   The  guidance 
proposed  in  both  draft  notices  was  not  intended  to  be  a  rulemaking  but  to 
expand  upon  an  existing  rulemaking,  the  regulation  at  43  CFR  3453.2-2(f), 
which  already  requires  submission  of  financial  data  about  lease  transfers. 
The  guidance  was  intended  to  be  implemented  through  an  instruction  memorandum 
rather  than  through  rulemaking  because  the  details  of  coal  lease  transfers 
vary  considerably,  so  that  not  all  data,  especially  an  exhaustive  listing  of 
data,  would  be  available,  or  even  applicable,  to  all  lease  transfers. 

2.  Applicability  of  Transfer  Data. 

There  were  four  commenters  on  this  topic.   The  commenters  pointed  out  that  the 
differences  between  lease  transfers  and  competitive  sales  might  make  the 
financial  data  obtained  from  lease  transfer  transactions  of  limited  or  even  no 
use  in  determining  competitive  coal  lease  tract  values. 

The  December  1984  draft  guidance  reflected  this  point.   Transfers  are  not 
equivalent,  as  such,  to  coal  lease  sales.   Nevertheless,  transfer  data  may  be 
the  only  available  data  about  lease  sales  and  so  must  be  used  in  tract 
evaluations,  if  comparable  sale  data  are  to  be  used  at  all. 
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3.  Reporting   Requirements. 

Ten  commenters  stated  concerns  on  this  topic.   Four  believed  that  the 
information  required  exceeded  the  Department's  authority.   Two  stated  that  the 
reporting  requirements  should  not  require  lengthy  evaluations  by  the 
negotiating  parties  and  that  no  information  should  have  to  be  developed.   One 
commenter  requested  that  the  level  of  detail  and  the  degree  of  accuracy  of  the 
information  should  be  more  fully  described. 

The  December  1984  draft  notice  responded  to  these  points.   If  data  have  to  be 
created,  they  represent  after-the-fact  products  which  might  not  consider 
factors  which  entered  into  the  value  considerations  or  which  might  be  forced 
to  consider  factors  which  had  not  entered  into  the  value  considerations.   In 
other  words,  these  data  might  not  be  realistic  and  might  give  rise  to 
inaccurate  assumptions^  for  use  in  presale  estimates. 

Two  commenters  believed  that  the  Department  was  legally  entitled  to  financial 
information  only  if  an  overriding  royalty  was  being  created  by  the  transfer. 
The  Mineral  Leasing  Act  of  1920,  as  amended  and  supplemented,  states  that  no 
mineral  lease  could  be  assigned  or  sublet  without  the  consent  of  the  Secretary 
of  the  Interior.   Prior  to  July  1979  the  Secretary  approved  or  withheld 
approval  on  coal  lease  transfers  based  on  qualifications  of  the  prospective 
transferee  to  hold  the  lease,  acreage  limitations,  and  the  like.   The  July 
1979  coal  management  regulations  inserted  the  financial   data  requirements  for 
lease  transfers  as  a  way  of  acquiring  data  about  Federal  coal  lease 
transactions.   The  research  done  in  connection  with  the  July  1979  regulations 
found  nothing  illegal  about  the  financial  data  requirements.   Because 
financial  data  acquired  from  lease  transfer  transactions  might  be  useful  in 
fair  market  value  analyses,  the  Secretary,  at  the  recommendation  of  the 
Commission,  decided  to  retain  the  requirement. 

4.  Who  Should  Submit  the  Information. 

Three  commenters  on  the  June  15,  1984,  notice  objected  to  the  prospective 
transferee's  having  to  submit  the  financial  information,  and  two  believed  that 
the  information  should  be  submitted  after  the  transfer  was  completed.   Xh<> 
commenters  pointed  out  that  some  of  the  information  is  known  only  to  the 
transferor  prior  to  transfer.   The  December  1984  draft  notice  recognized  this 
point  and  modified  the  guidance  to  require  the  information  from  whichever 
source  had  it.   The  draft  continued  to  require  the  information  prior  to 
approval  of  the  lease  transfer  because  such  a  requirement  was  the  only  way  to 
assure  the  receipt  of  the  information. 

5.   Protection  of  Proprietary  Data. 

Sixteen  of  the  17  commenters  on  the  June  15,  1984,  draft  notice  expressed 
concerns  about  the  last  paragraph  of  the  proposed  guidance.   This  paragraph 
stated  that  any  information  considered  proprietary  by  the  submitter  should  be 
labelled  as  such  and  that  information  determined  to  be  proprietary  by  the 
authorized  officer  will  be  protected  from  disclosure  under  the  Freedom  of 
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Information  Act  (FOIA).   The  commenters  believed  that  the  submitter,  not  the 
authorized  officer,  should  judge  the  propriety  of  releasing  the  information 
and  that  the  submitter  ought  to  be  allowed  to  seek  a  court-ordered  protective 
order  to  prevent  release  of  the  information. 

The  December  1984  guidance  clarified  the  treatment  of  proprietary  data  by 
citing  the  relevant  regulations  on  such  data  at  43  CFR  Part  2.   There  was  no 
intention  to  circumvent  the  regulations  protecting  proprietary  or  confidential 
data  -  to  do  so  would  be  a  violation  of  statute  and  regulation  -  and  the 
modified  guidance  sought  to  make  this  point.   No  commenters  on  the  December 
1984  draft  guidance  expressed  concerns  that  confidential  or  proprietary  data 
might  be  indiscriminately  released. 


IV.   Implementation 


The  guidance  on  financial  data  requirements  for  coal  lease  assignments  would  be 
implemented  through  an  instruction  memorandum  to  all  BLM  field  offices  which 
process  applications  for  the  transfer  of  Federal  coal  leases.   This  guidance 
would  later  be  included  in  a  manual  for  use  by  those  offices. 

The  instruction  memorandum  proposed  is  as  follows: 

Subject:   Coal  Lease  Transfer  Data  Requirements 

The  coal  management  regulations  at  43  CFR  3453.2-2(f)  require  that  all  coal 
lease  transfer  documents  contain  a  description  of  the  consideration  or  value 
paid  or  promised  for  the  transfer.   The  regulation  does  not  specify  what  the 
description  entails.   Because  the  financial  details  of  coal  lease  transfer 
transactions  may  be  useful  in  both  presale  and  postsale  evaluations  of 
competitive  Federal  coal  lease  tracts,  this  memorandum  provides  general 
guidance  on  the  types  of  financial  and  related  data  to  be  sought. 

The  information  below  falls  into  four  categories.   Only  category  C, 
Description  of  the  Transaction,  directly  involves  financial  data.   The  other 
categories  will  affect  the  acquisition  cost  to  some  degree  and  ace  thus 
legitimately  included  as  part  of  the  description  of  the  consideration  paid. 
Of  course,  not  all  items  will  apply  in  all  cases,  therefore,  discretion  should 
be  used  in  requiring  data  of  transferors  or  transferees. 

Several  general  points  should  be  made  about  this  information.   First,  any  data 
which  can  be  obtained  from  sources  other  than  the  transferor  or  transferee 
should  be  obtained  from  those  sources.   Acres  in  the  lease  and  total  acres 
held  by  the  prospective  lessee  should  be  available  from  the  automated  coal 
leasing  data  system.   Mining  information  (category  D)  and  resource  data 
(category  B)  may  be  available  from  resource  recovery  and  protection  plans  or 
mining  permit  applications,  if  production  on  the  lease  is  occuring  or  will 
occur  soon. 
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Second,  no  data  should  be  created  or  developed  in  reporting  the  transfer 
details.   Nevertheless,  the  reporting  entity  should  report  the  data  requested 
m  as  much  detail  as  possible  with  as  many  qualifying  statements  as  necessary 
to  describe  the  degree  of  confidence  in  the  data  and  the  estimated  accuracy  of 

the  data.  ' 

^ril   l^   re^ements  cover  a11  leas*  transfer  actions  described  under 
43  CFR  Subpart  3453,  including  partial  transfers  and  subleases.   For  partial 
assignments,  data  concerning  only  the  portion  of  the  Federal  leasehold 
affected  should  be  reported,  if  that  is  possible.   Otherwise,  information  on 
the  entire  leasehold  should  be  submitted. 

Fourth,  the  information  may  be  obtained  from  either  the  transferor  or  the 
transferee,  whichever  organization  has  it.   The  transferor  may  be  in  a  better 
position  then  the  transferee  to  provide  information  on,  for  instance,  coal 
quantity  and  quality  and  on  mining  costs  and  methods. 

Finally,  the  lists  below  may  be  used  as  a  checklist,  with  the  information 
requested  filled  in  next  to  the  item  or  on  a  separate  sheet,  if  the 
descriptions  or  qualifications  are  lengthy.   Not  all  items  will  apply  to  all 
transactions,  and  discretion  should  be  used  in  determining  the  applicability 
of  data  requested  to  individual  coal  lease  transfer  transactions. 

INFORMATION  REQUIRED  FOR  COAL  LEASE  TRANSFERS 

A.  General  Information 

1.  Lease  serial  number 

2.  Legal  description  -  township,  range,  section,  subdivision 

3.  Acres  in  lease 

4.  Estimated  number  of  coal  acres 

5.  Name,  address,  and  phone  number  of  (circle  one):   transferee/partial 
transferee /sub lessee 

6.  Total  current  acreage  of  transferee's  Federal  coal  l?aae*. 

B.  Coal  Quantity  and  Quality  (describe  level  of  confidence) 

1.  Avg.  BTU/lb 

2.  Percent  sulfur  by  seam 

3.  Percent  ash  by  seam 

4.  Percent  moisture  by  seam 

5.  Percent  fixed  carbon  by  seam 

6.  Percent  volatile  matter  by  seam 

7.  Recoverable  reserves  (millions  of  tons)  1/ 

8.  Minable  reserves  1/ 

9.  Coal  reserve  base 

10.   Weighted  average  coal  thickness  (by  seam) 
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11.  Average  overburden  (ft)  by  seam 

12.  Weighted  average  interburden  (ft)  by  seam 

!.   Description  of  Transaction 

1.  Total  consideration  paid. 

(a)  Were  non-Federal  reserves  involved  in  the  transfer? 

(1)   If  so,  consideration  paid  for  Federal  reserves  only,  if 
known.  Otherwise,  consideration  paid  for  transfer. 

(b)  Were  only  Federal  reserves  involved  in  the  transfer? 
(1)   Consideration  paid  for  the  Federal  reserves. 

2.  Adjustments 

(a)  Have  environmental  studies  been  conducted  on  the  leasehold? 

(1)  If  yes,  cost  of  studies 

Were  these  studies  conducted  in  house  or  contracted  out? 

(2)  If  no,  was  the  cost  of  environmental  studies  factored  into 
the  consideration  paid? 

Was  it  a  major  consideration? 

(b)  Has  drilling  been  completed  on  leasehold? 
t      (1)   If  so,  drilling  costs 

(2)   If  not,  to  what  extent  did  drilling  costs  affect  the 
consideration  paid? 

(c)  Status  of  permits  applied  for  and  obtained 

(1)  If  process  complete,  total  cost  of  obtaining  permits 

(2)  If  permits  are  needed,  how  were  permitting  costs  figured 
into  the  transaction  price? 

(d)  Overriding  royalties,  stated  as  percent  of  gross  sales 
value  (describe  payment  method) 

(e)  Surface  owner  fees  (describe  payment  method) 

(f)  Production  payments  (describe  payment  methods) 

(g)  Any  other  type  of  payment,  such  as  net  profit  share  (describe 
payment  methods) 

4.   Factors  affecting  negotiations. 

(a)  Was  this  an  arms  length  negotiation  or  were  the  parties 
involved  organizationally  or  familially  related? 

(b)  Did  the  diligence  term  in  the  lease  affect  the  transaction 
price?   If  so,  did  the  diligence  requirement  increase  or 
reduce  the  transaction  price? 

(c)  Is  the  lessee  subject  to  section  3  of  the  FCLAA?   If  so,  did 
this  restriction  affect  the  transaction  price? 

1/   Calculated  according  to  the  definitions  at  43  CFR  3480.0-5 
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1.  Production  data.   Specify  whether  production  is  from  surface  or 
underground  mining. 

1.  Part  of  an  existing  mining  operation, 

2.  Part  of  a  proposed  mining  operation,  or 

3.  A  stand-alone  operation. 

(b)  Indicate  estimated  production  rate  per  year  or  estimated  future 
production  rate  and  date  of  commencement  of  mining  operation. 

(c)  Indicate  whether  the  production  rate  in  (b)  above  is  from  an 
existing  operation  or  a  proposed  operation  of  which  the  lease 
is  a  part  or  from  a  stand-alone  operation. 

2.  Mining  data 

(a)  Describe  proposed  or  likely  mining  sequence. 

(b)  For  surface  mine  describe: 

1.  Depth  of  box  cut  (if  applicable)  and 

2.  Average  stripping  ratio. 

(c)  For  underground  mine  describe  roof  conditions. 

(d)  Describe  any  processing  required  to  market  the  coal. 

3.  Transportation. 

(a)  Will  coal  be  used  on  or  offsite? 

(b)  Describe  type  of  transportation  to  be  used,  if  any. 

4.  Surface  Control. 

(a)  Acres  of  private, 

(b)  Acres  of  State, 

(c)  Acres  of  Federal. 

Any  information  considered  to  be  proprietary  by  the  submitter  should  be 
clearly  labelled  as  such.   The  authorized  officer  shall  treat  such  data  in 
accordance  with  43  CFR  Part  2,  Subpart  B,  and  43  CFR  Part  2,  Subpart  D,  and 
shall  insure  that  no  data  are  released  which  might  jeopardize  a  company's 
competitive  position. 


V.   Options  for  Decision 

There  are  basically  three  options  for  decision:  (1)  implement  the  Commission  recom- 
mendation through  an  instruction  memorandum  to  the  appropriate  RLM  field  offices 
and  notify  the  public  of  the  final  policy  on  the  subject  through  a  Federal  Register 
notice;  (2)  implement  the  recommendation  through  rulemaking;  or  (3)  do  not  imple- 
ment the  recommendation  at  all. 

If  the  rulemaking  route  were  chosen,  additional  time  and  expense  would  be  involved. 
Further,  lease  assignment  approvals  and  the  information  that  their  applications  might 
yield  could  be  delayed  during  the  long  period  of  time  in  which  the  regulations  were 
pending.   This  delay  would  be  caused  by  the  Secretary's  decision  to  delay  approving 
any  transfers  until  appropriate  financial  data  had  been  received  from  those 
seeking  coal  lease  transfers. 

Not  adopting  the  recommendation  would  have  the  result  of  reneging  on  a  commitment 
and  of  continuing  the  status  quo  on  coal  value  data,  inconsistent  data  on  coal 
values  from  coal  lease  transfer  to  coal  lease  transfer. 
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VI.   Decision  Options  '  - 

Based  on  a  review  to  date  of  this  proposal,  including  several  phases  of  public  comment, 
the  proposal  is  not  included  as  part  of  the  Proposed  Action  for  the  purpose  of  environ- 
mental analysis  in  this  EIS  supplement.   (It  is  assumed,  however,  that  the  Secretary 
will  adopt  the  proposal.)   All  Options,  however,  remain  open  to  the  Secretary  in  his 
determination  of  the  form  and  details  of  the  Federal  coal  management  program  following 
publication  of  this  EIS  supplement. 


f 
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NEGOTIATED  SALES 


I .   Origin  of  Proposal 

This  issue/option  paper  responds  to  a  recommendation  of  the  Commission  on  Fair 
Market  Value  Policy  for  Federal  Coal  Leasing  (Commission)  and  implements  the 
Secretary's  March  19,  1984,  response  to  that  recommendation.   The  Commission's 
Recommendation  V-6  stated: 

Wherever  possible,  leases  should  be  sold  on  a  competitive  basis. 
However,  where  reasonable  efforts  to  obtain  competitive  bids  have 
failed,  the  Government  should  have  authority  to  negotiate  a  fair  price. 


II.   Secretary's  Response 

In  his  March  19,  1984,  response  to  the  Commission's  report,  Secretary  Clark 
accepted  Recommendation  V-6  in  principle.   He  agreed  to  work  with  the  Congress 
to  determine  whether  a  feasible  approach  for  negotiating  the  sale  of  single 
bid,  i.e.,  captive,  tracts  could  be  defined.   To  start  the  discussion  with 
Congress  and  with  the  public,  he  suggested  the  following  three  conceptual 
approaches: 

Approach  1  -  The  Government  would  identify  the  tract  which  is  expected  to 
be  of  interest  to  only  one  bidder,  i.e.,  a  captive  tract.   The  Government 
would  then  announce  its  intent  to  negotiate  with  a  particular  company  for 
that  tract  unless  it  received  indications  trom  otner  companies  of  their 
intention  to  submit  bids.   If  no  other  intentions  to  bid  were  received, 
the  Government  and  the  named  coal  company  would  negotiate  a  final  price 
for  the  coal  tract.   This  price  would  be  published  and  higher  bids  would 
be  solicited.   If  any  company  indicated  an  intention  to  bid,  these 
companies,  along  with  the  original  company,  would  be  given  the 
opportunity  to  submit  a  best  and  final  offer.   The  tract  would  be  sold  to 
whoever  was  the  highest  bidder. 

Approach  2  -  The  tract  would  be  offered  in  a  competitive  sale  with  a  con- 
cealed reservation  value  approximating  full  value  to  the  adjoining  lease 
holder.   If  the  tract  received  only  one  bid  and  if  that  bid  were  under  the 
reservation  value,  the  Government  and  the  bidder  would  negotiate  a  price 
through  a  post-sale  process  operated  similarly  to  that  used  by  the  Govern- 
ment for  letting  contracts.   The  lease  would  be  let  if  a  reconstituted 
sale  panel  approved  the  negotiated  results. 

Approach  3  -  The  tract  would  be  offered  in  a  competitive  sale  with  a  con- 
cealed value  approximating  full  value  to  the  adjoining  lease  holder. 
After  initial  bids  were  submitted  the  sale  panel  would  announce  a 
preliminary  decision  to  accept  or  reject  the  high  bid.   The  sale  is  kept 
opp.n  and  the  pre-established  value  remains   concealed.   The  high  bidder 
would  be  allowed  one  opportunity  to  adjust  his  bid.   After  this 
opportunity,  the  sale  is  closed. 
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The  principal  staff  authors  of  this  paper  are  Donald  Bieniewicz,  Operations  Research 
Analyst,  Office  of  Policy  Analysis,  Assistant  Secretary  for  Policy,  Budget,  and  Admini- 
stration, and  Carole  Smith,  Mineral  Leasing  Specialist,  Branch  of  Coal  Leasing,  Bureau 

of  Land  Management. 

Til .   Public  Comment  Summary 

The  public  was  given  several  opportunities  to  review  and  comment  on  all  aspects  of  the 
Department's  response  to  the  Commission's  proposal.   The  following  lists  the  opportunities 
available  for  comment  on  this  proposal: 

June  1.984  Mailing:   Initial  staff  drafts  on  Commission  issues 

July  23  -  24,  1984  Meeting:  Denver 

October  31,  1984:   Federal  Register  notice  published  for  public  review  and  comment 

November  19,  1984,  Mailing:  Program  Items 

December  6-7,  1984,  Meeting:  Denver 

January  8,  1985,  Meeting:   Washington,  D.C. 

February  8,  1985:   Draft  environmental  impact  statement  supplement  published 

March  15,  1985:   Comment  period  extended  on  the  EIS  supplement  to  May  9,  1985 

The  following  groups  commented  on  the  concept  of  negotiated  sales: 

AMERICAN  MINING  CONGRESS  (AMC)  NATIONAL  COAL  ASSOCIATION  (with  AMC) 

CONSOLIDATION  COAL  COMPANY  NATIONAL  WILDLIFE  FEDERATION 

GETTY  MINING  COMPANY  ROCKY  MOUNTAIN  ENERGY  COMPANY 

DEPARTMENT  OF  JUSTICE  WESTERN  ENERGY  COMPANY 

JAMES  JENNINGS  WESTERN  ORGANIZATION  OF  RESOURCE  COUNCILS 

As  a  result  of  the  Commission's  report,  six  bills  have  been  introduced  in  Congress  to 
amend  the  Federal  Coal  Leasing  Amendments  Act  of  1976  (FCLAA)  in  various  ways.   One  pro- 
vision of  three  of  the  bills  would  authorize  the  Secretary  of  the  Interior  to  negotiate 
the  sale  of  captive  coal  lease  tracts  on  an  experimental  basis  and  to  promulgate  regulations 
concerning  the  experimentation  within  6  months  of  the  date  of  enactment  of  the  statute. 

Only  one  of  the  commenters  listed  above  supported  the  concept  of  negotiated  sales  without 
reservations.  Eight  commenters  gave  it  qualified  support,  two  of  them  adopting  wait-and- 
see  attitudes.   One  commenter  opposed  the  concept  outright. 

Analysis  of  Comments 

Three  major  issues  surfaced  in  teh  public  comments  received.   These  were:  (1)  whether  or 
not  the  Secretary  of  the  Interior  should  seek  from  Congress  the  authority  to  negotiate  the 
sale  of  captive  Federal  coal  lease  tracts;  (2)  the  degree  of  timing  of  public  participation 
in  teh  negotiation  process;  and  (3)  what  should  be  the  negotiation  trigger.   During  the 
preparation  of  this  paper,  three  additional  issues  emerged,  namely,  what  types  of  negotia- 
tions should  be  conducted,  how  much  reliance  to  place  on  the  so-called  "pre-sale  estimate," 
and  whether  the  competition  should  be  by  means  of  sealed  or  oral  bidding.   The  issues  are 
discussed  below  in  the  following  order:  whether  or  not  to  seek  negotiation  authority,  the 
degree  and  timing  of  public  participation,  the  type  of  negotiation  to  use,  the  negotiation 
trigger,  the  use  of  pre-sale  appraisals,  and  sealed  versus  oral  bidding. 

1.   Authority  to  Negotiate 

The  fundamental  issue  is  whether  or  not  the  Secretary  of  the  Interior  should  seek  from 
Congress  the  authority  to  negotiate  the  sale  of  Federal  coal  leases.   Arguments  in  favor 
of  seeking  this  authority  center  around  the  essentially  noncompetitive  nature  of  many 
Federal  coal  lease  tracts.   Some  argue  that  the  land  and  mineral  ownership  patterns  make 
any  Federal  coal  lease  tracts  inherently  noncompetitive.   This  discussion  describes  only 
bypass  and  production  maintenance  tracts,  which  are  leased  primarily  through  the 
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emergency  leasing  procedures,  described  at  43  CFR  3425.1-4.   Limiting  the 
discussion  to  these  types  of  tracts  follows  the  recommendations  of  the  GAO  and 
at  least  one  State  Governor  and  the  provisions  of  three  Congressional  bills. 

According  to  Bureau  of  Land  Management  (BLM)  data,  40  emergency  lease  sales 
have  been  held  since  July  1979.   Of  the  35  tracts  identified  as  bypass  or 
production  maintenance  tracts,  2  drew  more  than  one  bid.   Regulatory  criteria 
which  are  designed  to  discourage  other  than  a  genuine  "emergency"  need  for  the 
coal,  and  the  location  of  the  tracts,  generally  adjacent  to  existing  or 
proposed  operations,  act  as  dampers  to  competition  for  these  tracts. 

Because  production  maintenance  and  bypass  tracts  are  generally  not 
competitive,  proponents  argue  that  the  Secretary  of  the  Interior  and  the 
prospective  lessee  ought  to  be  able  to  negotiate  a  fair  price.   Negotiation 
would  provide  the  Secretary  needed  flexibility  and  could,  if  done  carefully, 
result  in  a  more  accurate  representation  of  FMV  for  coal  lease  tracts  than  the 
present  emergency  lease  system  provides.   (Of  the  40  emergency  lease  sales 
held  since  July  1979,  18  tracts  had  winning  bids  of  less  than  $1  more  than  the 
regulatory  minimum  bid.) 

Arguments  against  the  Secretary's  having  authority  to  negotiate  center  around 
public  distrust  of  management  of  the  Federal  coal  management  program.   In  his 
testimony  before  the  Commission,  Dr.  Garrey  Carruthers  is  quoted  as  saying 
that  negotiation  was  fine  conceptually  but  disastrous  politically.   Critics 
who  allege  that  the  Department  "gave  away"  coal  leases  at  the  Powder  River 
coal  lease  sale  fear  politically  motivated  "sweetheart  deals"  between  the 
negotiators.   Since  the  public  would  not  have  access  to  the  give-and-take  of 
information  during  the  negotiation  process  but  would  only  have  access  to  the 
results,  this  distrust  would  be  difficult  to  counteract. 

Allegations  of  mismanagement  at  the  Powder  River  sale  led  to  a  GAO 
investigation,  which  concluded  that  the  Federal  Government  had  received  less 
than  FMV  for  the  coal  that  it  leased.   This  report  led  to  a  Congressionally 
imposed  moratorium  and  studies  by  two  groups,  the  Commission  and  the  Office  of 
Technology  Assessment.   Since  these  actions  were  taken  on  the  competitive 
program,  extending  the  Secretary's  authority  to  include  negotiating  sale 
prices  noncompetitively  would  invite  even  closer  scrutiny. 


Some  question  the  need  for  negotiation  at  all.   If  the  Department  would 
develop  reliable  appraisal  procedures  and  not  exhibit  such  a  strong  bias 
toward  leasing,  they  say,  then  the  negotiation  process  would  be  unnecessary. 
These  commenters  point  out  that  the  lease  sale  procedure  used  now  is  a  kind  of 
negotiation,  with  the  Government's  presale  estimate  of  tract  value 
representing  the  price  below  which  the  Government  will  not  sell  the  tract.   If 
the  Bureau  of  Land  Management  (BLM)  rejects  the  bid,  it  has  decided  not  to 
accept  the  price  offered  and  to  hold  the  coal  resources  in  reserve  until  such 
time  as  the  market  is  willing  to  pay  the  price  asked. 
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The  problem  with  this  position  is  that  it  represents,  in  effect,  the  status 
quo.   The  Department  has  been  trying  in  the  years  since  1976  to  develop 
reliable  appraisal  procedures  that  achieve  FMV  for  the  Government  and  has 
maintained  that  it  does  not  exhibit  a  bias  toward  coal  leasing  or  that  only 
the  market  can  determine  the  need  for  coal  leasing.   The  result  has  been  the 
studies,  moratorium,  and  investigations  referred  to  earlier. 

The  Department  is  currently  seeking,  with  full  public  participation,  to 
improve  the  procedures  that  is  uses  to  determine  whether  bids  received 
represent  FMV.   It  is  doubtful,  however,  that  sophisticated  procedures  alone, 
no  matter  how  objective  and  openly  arrived  at,  would  work  if  public  confidence 
in  the  goals  and  objectives  of  the  decisionmakers  was  lacking. 

2.   Degree  and  Timing  of  Public  Participation. 

The  GAO  report  recommended  that  Congress  establish  "strong  controls  ensuring 
adequate  public  participation  and  coal  industry  protection."   It  then 
proceeded  to  outline  a  process  involving  public  notice  and  comment  at  several 
points  in  the  negotiation  process. 

The  Secretary's  March  19,  1984,  response  pointed  out  the  need  for  full  public 
confidence  in  whatever  procedures  were  eventually  developed  for  negotiated 
sales.   Part  of  the  confidence-building  effort  was  to  allow  public  review  and 
comment  at  several  steps  during  the  development  of  the  procedures;  the  other 
part  would  be  to  allow  as  much  public  participation  in  the  negotiation  process 
as  possible. 

As  described  in  classic  books  on  negotiation,  such  as  those  of  Gerard 
Nierenberg,  negotiation  is  carried  out  on  a  face-to-face  basis  between  two 
people  representing  the  negotiating  parties.   Information  is  exchanged  without 
the  public  watching.   In  fact,  having  an  audience  watching  or  following  the 
negotiation  would  put  a  damper  on  the  negotiations  and  prevent  the  full 
exchange  of  information.   In  the  coal  lease  and  fee  title  exchanges  to  date, 
the  public  has  not  been  privy  to  the  back-and-forth  exchanges  of  information 
and  ideas. 

Public  participation  is  thus  largely  restricted  to  the  beginning  and  end  of 
the  negotiation  process.   At  the  beginning  the  public  is  made  aware,  by 
whatever  method,  that  negotiations  will  start.   At  the  end  of  the  negotiation, 
the  public  would  be  asked  to  comment  on  the  proposed  negotiation  agreement, 
both  the  price  and  the  evaluation  method  used  to  determine  it. 

The  public,  including  the  negotiating  energy  company,  could  also  be  allowed  to 
protest  and/or  appeal  the  decision  to  proceed  with  the  sale,  much  as  is  done 
in  fee  title  exchanges.   The  appeal  could  be  made  through  the  Interior  Board 
of  Land  Appeals  (IBLA)  or  through  the  Department,  with  the  Director,  BLM, 
holding  the  final  appeal  authority,  as  is  done  with  appeals  from  State 
Directors'  decisions  on  surface  owner  consent  qualifications.   For  land 
exchanges  authorized  under  section  206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  the  final  appeal  authority  is  the  Assistant 
Secretary-Land  and  Minerals  Management. 
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Allowing  the  public  to  comment  on  the  proposed  agreement  without  providing  for 
a  protest/appeal  process  would  save  time  and  money  in  the  short-term. 
However,  the  public  might  believe  that  it  was  left  out  of  any  meaningful 
participation  in  the  process. 

Allowing  a  protest/appeal  of  the  negotiated  lease  sale  could  enhance  public 
confidence  by  allowing  the  public  more  participation  in  the  process.   However, 
it  could  overload  the  appeal  official  and  would  not  prevent  litigation  if  a 
party  felt  particularly  aggrieved. 

Another  avenue  of  public  participation  is  through  the  Regional  Coal  Team 
(RCT).   At  the  public  meetings  where  tracts  are  delineated  or  emergency  lease 
applications  are  discussed,  the  public  could  obtain  information  and  provide 
comments  during  the  public  comment  period  or  supply  written  comments  during 
the  meeting. 

If  the  need  is  felt  for  even  greater  public  assurance  than  can  be  achieved  by 
public  review  and  comment  on  the  negotiated  price,  the  Department  could  do  a 
final  test  — it  could  hold  an  auction  afterwards  with  bidding  starting  at  the 
negotiated  price  —  to  double  check  that  no  one  else  would  be  willing  to  pay 
more  for  the  lease.   The  Commission  favored  a  test  along  these  lines. 
Approach  1  of  the  Secretary's  response  to  Recommendation  V-6  of  the  Commission 
incorporates  such  a  test.   Coal  companies  would  probably  object,  however   to 
the  Department's  holding  a  competition  following  a  negotiation.   Because  the 
completed  negotiation  would  not  lock  in  the  sale  of  a  lease,  a  coal  company's 
incentive  to  cooperate  fully  in  the  negotiation  would  be  reduced.   The  coal 
firm  would  be  particularly  concerned  about  the  one-way  disclosure  of 
information  to  possible  competitors  for  the  lease  that  would  result. The  coal 
industry  apparently  strongly  prefers  competition  as  a  lead-in  to  negotiation, 
rather  than  the  other  way  around. 

3.   Types  of  Negotiation. 

All  land  and  mineral  negotiation  procedures  with  which  the  Department  of  the 
Interior  is  familiar  involve  cooperation  between  representatives  of  the  BLM 
and  representatives  of  the  company  seeking  an  exchange  of  lands  or  mineral 
interests  in  the  land.   This  cooperation  is  directed  toward  providing  the  BLM 
with  the  best  available  information  to  use  in  its  tract  evaluation 
methodology.   Other  types  of  negotiation  are  possible,  e.g.,  bargaining,  in 
which  each  side  tries  to  drive  the  other  side's  reservation  price  up  or  down 
and  uses  deception  and  delay  to  do  so,  and  binding  and  nonbinding 
arbitration.   Of  the  other  methods  mentioned,  the  Department  has  had 
experience  only  in  bargaining,  and  that  experience  has  been  in  the  context  of 
contract  negotiations.   Binding  and  nonbinding  arbitration  are  outside  the 
Department's  experience  and  expertise,  and  a  full  consideration  of  their 
potential  advantages  and  disadvantages  would  require  assistance  from  outside 
the  Department. 

The  use  of  cooperative  negotiation  for  lease  sales  compared  to  bargaining  has 
several  advantages.   First,  the  procedures  are  known  and  are  relatively  easy 
to  implement.   Second,  the  outcome  is  designed  to  get  the  best  approximation 
of  the  tract's  worth  to  the  adjacent  operator,  i.e.,  to  represent  the  tract's 
FMV  to  that  operator.   Finally,  the  system  is  capable  of  being  set  within 
rigid  workload  and  time  constraints. 
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Its  main  disadvantage  is  that,  unless  schedules  and  objectives  are  set  in 
advance  and  adhered  to,  the  negotiations  may  go  on  indefinitely.   This  has 
been  a  complaint  of  exchange  proponents  of  both  lease  and  fee  title  exchanges 
to  date. 

Bargaining  has  advantages  also.   First,  it  may  be  possible  to  force 
recognition  of  hidden  information  and  value.   Second,  bargaining  recognizes 
the  legitimacy  of  several  alternative  estimates  of  market  value.   Its  main 
disadvantages  are  that  it  is  difficult  to  explain  and  defend  and  may  be 
claimed  to  produce  less  revenue  than  the  cooperative  approach. 

Another  type  of  negotiation  was  presented  in  approach  3  of  the  Secretary's 
response  to  recommendation  V-6  of  the  Commission.   In  this  approach,  no  direct 
discussions  would  take  place  between  buyer  and  seller;  instead,  a  lease  sale 
would  be  held.   Then,  if  the  high  bid  is  not  acceptable  to  the  seller,  the 
high  bidder  would  be  informed  of  this  and  given  one  last  chance  to  raise  his 
offer  to  an  acceptable  level. 

The  advantage  of  this  approach  is  that  it  could  be  implemented  under  current 
Departmental  authority.   One  commeter  noted,  however,  that  it  appeared  to  be 
but  a  minor  aberration  on  the  current  sale  approach  —  that  it  was  equivalent 
to  a  speedy  reoffering  of  a  tract  whose  high  bid  was  rejected.   Furthermore, 
this  approach  to  negotiation  would  not  have  the  information-sharing  benefits, 
leading  to  a  better  appraisal  of  lease  value,  sought  by  the  Commission. 


4.   What  Should  Trigger  Negotiations. 

This  issue,  stated  in  the  language  of  the  Commission  recommendation,  is:   What 
constitutes  "reasonable  efforts  to  obtain  competition"?   There  are  basically 
two  approaches  to  making  this  determination.   The  first  approach  would  be  to 
have  the  tract  delineation  team  and  the  RCT  select  the  tracts  for  negotiation 
based  on  delineation  information,  general  research,  and  indications  of  company 
interest  or  to  have  the  tract  delineation  team  and  the  RCT  respond  to  an 
application  for  emergency  coal  lease  sale.   The  second  approach  involves 
holding  a  lease  sale  to  make  sure  that  there  is  no  unforeseen  competition 
before  negotiations  begin. 

The  GAO  advocates  responding  to  applications  for  emergency  lease  sale  as  the 
negotiation  trigger  of  choice.   The  majority  of  the  energy  industry  advocates 
holding  a  sale  before  entering  negotiations,  although  one  energy  company 
discussed  at  length  a  process  where  negotiation  was  triggered  by  an 
application  for  emergency  lease  sale  and  called  the  system  "maintenance 
leasing." 

If  tract's  are  identified  by  the  tract  delineation  team  and  the  RCT  or  through 
applications  for  emergency  sale,  the  BLM  would  still  need  to  determine  whether 
or  not  there  was  competitive  interest.   This  could  be  accomplished  by 
publishing  in  the  Federal  Register,  the  Commerce  Business  Daily,  or  both,  a 
notice  of  intent  to  negotiate.   This  notice  would  announce  the  Department's 
intention  to  negotiate  with  the  identified  potential  single  operator  capable 
of  mining  the  tract  unless  another  potential  operator  came  forward  with 
information  showing  his  ability  to  mine  the  tract.   To  discourage  frivolous 
indications  of  interest,  the  notice  would  require  some  form  of  commitment 
either  money  or  a  statement  showing  ability  to  mine  the  tract,  to  be  submitted 
along  with  the  expression  of  interest. 
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Lack  of  competitive  interest  could  be  assumed  if  no  other  party  came  forward 
with  money  or  credentials  to  mine.   The  major  drawback  to  this  approach  is 
that  the  lack  of  competition  is  uncertain.   The  Department's  identification  of 
captive  tracts  is  not  infallible,  and  potentially  interested  parties  could 
miss  the  Federal  Register  and  Commerce  Business  Daily  notices. 

Competitive  interest  could  be  determined  by  holding  a  lease  sale  first.   If 
only  one  bid  for  the  captive  tract  was  received,  then  lack  of  competition 
could  be  assured.   Industry  supports  this  approach,  and  there  is  no  chance 
that  unforeseen  competition  would  be  missed.   The  only  major  disadvantage  to 
this  method  is  that  it  is  unclear  what  to  do  when  two  or  more  sealed  bids  are 
received  and  the  high  bid  is  unacceptable.   This  disadvantage  could  be 
eliminated  by  reinstituting  oral  bidding,  but  this  would  require  a  regulatory 
change  not  anticipated  as  part  of  Secretary's  response  to  the  Commission's 
report.   The  merits  of  using  oral  bidding  as  a  lead-in  to  negotiation  are 
discussed  as  issue  6. 

Any  discussion  of  what  triggers  the  negotiation  process  is  incomplete  without 
a  discussion  of  who  selects  the  lease  tracts  whose  price  is  to  be  negotiated. 
If  leases  are  to  be  negotiated  without  holding  a  lease  sale  first,  several 
groups  or  individuals  may  select  the  tracts.   In  Federal  coal  production 
regions  the  tracts  would  be  selected  by  the  State  Director,  with  the  advice  of 
the  RCT,  after  the  potential  captive  tract  is  identified  through  delineation 
or  application.   If  the  tract  is  selected  for  negotiation  after  a  lease  sale, 
then  the  market  acts  as  the  selector. 

There  are  several  advantages  to  negotiating  without  holding  a  lease  sale 
first.   The  tract  delineation  team  would  be  knowledgeable  about  the 
circumstances  of  each  tract  and,  together  with  the  information  received 

through  expressions  of  interest  and  RCT  directions,  it  would  have  a  good 
chance  of  being  able  to  spot  lack  of  substantive  competition.   Another 
advantage  is  that  the  interested  company  is  involved  in  the  negotiation  almost 
from  the  beginning  and  is  thus  capable  of  providing  "better"  information  about 
the  BLM's  estimate  of  tract  value. 

The  major  drawback  of  negotiating  without  first  holding  a  lease  sale  is  that 
criticism  of  the  team's  judgments  is  probable.   These  judgments  may  lead  to 
charges  of  favoritism,  i.e.,  tracts  were  delineated  just  so  a  particular 
company  could  get  what  it  wanted,  and  of  loss  of  revenue,  i.e.,  a  competitive 
tract  could  have  been  delineated  and  more  bonus  money  would  then  have  been 
received. 

The  major  advantage  of  holding  a  lease  sale  first  before  beginning 
negotiations  is  that  there  is  no  doubt  about  the  lack  or  existence  of 
competition.   Its  major  disadvantage  involves  what  to  do  about  the  so-called 
"presale  appraisal,"  and  this  disadvantage  is  discussed  in  the  next  section. 

5.   How  Much  Reliance  to  Place  on  the  Presale  Appraisal. 

Industry  supports  negotiation  in  only  those  cases  where  the  single  bid  falls 
below  the  presale  estimate  of  tract  value.   If  the  bid  meets  or  exceeds  the 
BLM's  estimate,  they  say,  then  the  bid  should  be  accepted.   This  practice  has 
the  advantage  of  cutting  down  on  the  number  of  negotiations  and  thus  saving 
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the  BLM  time  and  money.   Its  major  disadvantage  is  that  it  relies  heavily  on 
the  accuracy  of  BLM's  presale  estimate.   It  is  exactly  the  degree  of 
uncertainty  about  the  accuracy  of  presale  estimates  of  the  values  of  captive 
tracts  which  led  the  Commission  to  make  its  recommendation  about  negotiation. 
If  the  purpose  of  negotiation  is  to  obtain  more  detailed  and  accurate 
information  so  as  to  achieve  a  fairer  price  for  the  captive  tract  leases,  then 
knowing  the  "correct"  price  ahead  of  time  makes  negotiation  unnecessary. 

One  way  out  of  this  dilemma  would  be  to  use  cooperative  negotiation  to  test 
rhe  acceptability  of  a  high  bid.   This  might  be  done  whenever  a  single  bid  was 
received  for  a  tract  or  even  when  multiple  bids  were  received  for  a  clearly 
captive  tract.   Bid  acceptance  decisions  would  then  be  made  in  the  most 
informed  way  possible.   Presale  appraisals  would  not  have  to  be  relied  upon 
for  this  task. 


g.   Should  the  Competition  Be  by  Means  of  Sealed  or  Oral  Bidding? 

Federal  mineral  leases  are  commonly  competed  for  in  auctions  using  either 
sealed  (secret)  bidding  or  oral  (open)  bidding.   Circumstances  dictate  which 
auction  procedure  works  best.   Both  sealed  and  oral  bidding  have  been  used  in 
the  past  for  Federal  coal  lease  sales.   Current  regulations  allow  use  of 
sealed  bidding  only.   There  is  strong  theoretical  and  empirical  support  that 
in  circumstances  where  competition  is  likely  to  be  dominated  by  a  single 
buyer,  as  in  most  coal  lease  sales,  sealed  bidding  works  best.   Out  of  fear 
that  another,  albeit  weaker  firm  may  secretly  outbid  it,  the  stronger  firm  is 
led  to  bid  more  "honestly,"  closer  to  its  estimate  of  the  full  financial  value 
of  the  property,  than  it  would  have  to  bid  in  open,  oral  bidding  where  weaker 
firms  might  well  hesitate  to  even  enter  bids  as  being  a  waste  of  time  and 
effort  on  their  part.   In  some  cases,  in  fact,  the  stronger  firm  will  be 
outbid  because  it  underestimates  the  competition  it  is  facing  and  attempts  a 
strategically  low  sealed  bid.   This  latter  property  of  sealed  bidding  is  not 
normally  a  major  concern  of  the  Government  in  its  coal  lease  sales.   Obtaining 
the  highest  competitive  offer  is  the  objective;  who  offers  this  price  is  of 
lesser  interest.   Presumably  if  the  lease  is  won  by  one  of  the  weaker  firms, 
the  stronger  firm  always  has  the  option  of  buying  the  lease  in  a  follow-up 
transaction  from  the  high  bidder.   This  property  of  sealed  bidding  becomes  a 
concern  where  an  auction  is  to  be  used  as  lead-in  to  a  negotiation  for  the 
sale  of  the  lease.   In  this  case  the  primary  objective  of  the  auction  is  to 
identify  the  firm  that  is  in  the  best  position  to  develop  the  tract,  has  the 
most  information  about  its  characteristics,  and  values  the  tract  the  highest, 
i.e.,  to  identify  the  firm  with  whom  the  government  wishes  to  negotiate  the 
sale  of  the  lease.   It  turns  out  the  oral  bidding  is  decidedly  stronger  than 
sealed  bidding  in  this  "allocation"  property.   The  firm  that  values  the  tract 
the  highest  will  always  win  in  an  oral  bidding  auction  because  it  can  observe 
the  bids  of  its  competitors  and  can  raise  its  oral  bid  to  exceed  any  of  them 
and  still  profit  from  the  purchase.   Oral  bidding  also  looks  like  a  better 
choice  as  a  lead-in  to  a  negotiation  because  it  would  never  result  in  the 
unfair  situation  where  a  solo  bidder  is  required  to  pay  a  bid  price  that 
exceeds  the  price  reached  in  a  later  cooperative  negotiation  for  the  lease. 
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Whatever  decisions  are  reached  as  a  result  of  this  study  on  negotiated  sales, 
Secretary  Clark  committed  the  Department  to  work  with  Congress.   It  is 
anticipated  that  the  decisions  reached  as  a  result  of  the  analyses  in  this 
paper  will  be  communicated  to  Congress  by  letter.   The  letter  would  contain 
the  relevant  analyses  supporting  the  options  chosen  and  would  indicatefa 
willingness  to  explain  these  decisions  on  a  face-to-face  basis.   If  any  of  the 
three  bills  pending  in  Congress  on  the  issue  of  negotiated  sales  is  enacted 
before  the  letter  can  be  sent,  then  at  least  one  option,  that  of  not  seeking 
Congressional  authorization  to  negotiate  the  sale  of  captive  tracts,  would  not 
be  available.   The  letter  would  still  contain,  however,  other  relevant 
analyses. 

V.   Options  for  Decision 

There  are  essentially  three  options:  (1)  Seek  or  do  not  seek  the  authority  from  Congress 
to  negotiate  the  sale  of  Federal  coal  leases;  (2)  if  Congress  authorizes  the  Secretary 
to  negotiate  the  sale  of  Federal  coal  leases,  how  to  implement  the  authority,  i.e., 
whether  or  not  to  use  cooperative  negotiation;  or  (3)  study  the  issues  further. 

The  first  option  is  self-explanatory.   The  second  option  depends  upon  Congress's 
granting  the  Secretary  the  authority  to  negotiate  the  sale  of  Federal  coal  leases.   If 
such  authority  is  granted,  then  the  method  of  implementation  needs  to  be  addressed. 
The  Bureau  of  Land  Management  has  had  experience  in  cooperative  negotiation,  where  nego- 
tiator are  carried  on  over  the  value  of  the  interests  to  be  exchanged  in  fee  title  and 
lease  exchanges.   Within  the  boundaries  of  the  cooperative  negotiations  could  be  fitted 
various  procedures,  for  instance,  negotiations  could  begin  before  or  after  a  sale  or 
be  conducted  instead  of  a  sale.   The  place  at  which  negotiations  begin  would  require 
other  considerations,  for  instance,  the  so-called  "pre-sale  estimate"  of  tract  value 
has  a  different  importance  depending  upon  when  negotiations  are  undertaken  (see  the 
previous  analyses  under  issues  3  and  5) . 

The  third  option,  that  of  conducting  further  study  of  all  negotiation  options,  would 
allow  a  very  thorough  analysis  of  all  negotiation  issues  and  options.   It  recognizes 
that  there  are  many  methods  of  negotiation  available  if  only  the  Department  of  the 
Interior  knew  about  them  or  had  experience  in  administering  them.   If  this  option  were 
chosen,  additional  time,  money,  and  personnel  resources  would  need  to  be  committed. 

VI.   Decision  Options 

Based  on  a  review  to  date  of  this  proposal,  including  several  phases  of  public  comment, 
the  proposal  is  not  included  in  the  Proposed  Action  description  in  Chapter  2  for  the 
purpose  of  environmental  analysis  in  this  EIS.   (It  is  assumed  that  Congress  will  not 
grant  the  Secretary  authority  to  negotiate  the  sale  of  Federal  coal  leases  for  captive 
tracts.)   All  options  remain  open  to  the  Secretary  in  his  determination  of  the  form 
and  details  of  the  Federal  coal  management  program  following  publication  of  this  EIS 
supplement . 
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PROPOSED  REVISIONS 
TO  THE  FEDERAL  COAL  MANAGEMENT  REGULATIONS 


I.   Origin  of  Proposal 


This  issue/option  paper  responds  to  four  recommendations  of  the  Commission  on 
Fair  Market  Value  for  Federal  Coal  Leasing  (Commission)  and  three  options 
identified  by  the  Office  of  Technology  Assessment  (OTA)  in  its  study  of  the 
environmental  effects  of  Federal  coal  leasing.   The  specific  recommendations 
and  options  generating  these  proposals  for  regulatory  changes  are  as  follows: 

Commission  Recommendation  III-l :   The  Government  should  establish  and 
announce  in  a  timely  fashion  a  coal  leasing  schedule  to  promote 
predictability  and  stability  of  Federal  leasing  actions.   In  doing  so,  the 
Government  should  have  flexibility  to  change  the  timing  of  lease  sales  and 
the  quantity  of  coal  offered  based  on  its  assessment  of  emerging  market 
conditions. 

Commission  Recommendation  V-3:   Intertract  bidding  in  appropriate  cases  is 
a  desirable  method  for  leasing  Federal  coal. 

Commission  Recommendation  V-5 :   Minimum  submissible  bids  should  be 
established  on  a  regional  basis.   The  minimum  should  be  expressed  as  an 
amount  per  ton. 

Commission  Recommendation  V-7 :  The  industry  bids  received  on  tracts  in  a 
lease  sale  on  which  there  was  extensive  competition,  along  with  the 
Government's  pre-sale  appraisals,  can  constitute  appropriate  and  important 
sources  of  information  for  post-bid  accpetance  and  rejection  decisions. 

OTA  Option  3:   Improve  the  effectiveness  of  public  participation. 

OTA  Option  6:   Provide  meaningful  guidelines  and  standards  for  assessing 
the  adequacy  of  the  data  base. 

OTA  Option  7 :   Incorporate  cumulative  impact  assessments  in  pre-sale 
planning  decisions. 

II.   Secretary's  Response 

Secretary  Clark  responded  to  the  Commission's  report  in  Review  of  Federal  Coal 
Leasing  on  March  19,  1984,  and  to  the  OTA's  report  in  Review  of  Planning 
Considerations  in  Federal  Coal  Leasing  on  July  9,  1984.   To  implement 
Commission  Recommendation  III-l,  he  proposed  not  to  identify  a  particular 
combination  of  tracts  as  the  "preferred  alternative"  prior  to  his  decision  on 
whether  or  not  to  hold  a  lease  sale.   The  regulation  at  43  CFR  3420.3-4  would 
thus  be  changed  as  follows: 

Present  Regulation:  43  CFR  3420.3-4(b) (1) :  Upon  completion  of  tract 
ranking,  the  regional  coal  team  shall  select  at  least  1  combination  of 
tracts  that  approximates  the  regional  leasing  level.   The  team  shall  also 
select  tract  combinations  representing  alternative  leasing  levels  and 
shall  identify  the, preferred  alternative  in  the  environmental  impact 
statement.   The  team  may  identify  alternative  combinations  of  tracts 
within  a  leasing  level. 
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Proposed  Regulation:  43  CFR  3420.  3-4(b)(l):  Upon  completion  of  tract 
ranking,  the  regional  coal  team  shall  select  at  least  1  combination  of 
tracts  that  falls  within  the  regional  leasing  level.   The  team  shall  also 
selection  tract  combinations  representing  alternative  leasing  levels  and 
shall  identify  the  proposed  action  for  study  in  the  environmental  impact 
statement. 

To  implement  Commission  Recommendation  V-3  Secretary  Clark  proposed  to  delay 
announcing  the  bids  on  tracts  leased  through  intertract  bidding  procedures 
until  after  the  sale  and  after  post-sale  reviews  had  been  concluded.  In 
implementing  Commission  Recommendation  V-7 ,  he  proposed  to  announce  the  bids 
for  single-bid  tracts  only  after  evaluations  on  multiple-bid  tracts  had  been 
finished.  Both  these  proposals  would  be  implemented  by  eliminating  the  last 
sentence  of  the  following  regulation: 

Present  Regulation:  43  CFR  3422 .3-2(a) (1) :  Sealed  bids  shall  be  accepted 
only  until  the  hour  on  the  date  specified  in  the  notice  of  competitive 
leasing;  all  sealed  bids  submitted  after  that  hour  shall  be  returned.   The 
authorized  officer  shall  read  all  sealed  bids,  and  shall  announce  the 
highest  bid.  — 

To  implement  Commission  recommendation  V-5  Secretary  Clark  proposed  to  change 
the  minimum  bid  from  a  set  nationwide  amount  of  $100  per  acre  to  an  amount  which 
varied  from  region  to  region  and  which  could  be  expressed  either  in  dollars-per- 
acre  or  in  cents-per-ton. 

Proposed  Regulation:  A3  CFR  3422.1  (c)(2):  Minimum  bids  shall  be  set  on  a  regional 
basis  and  may  be  expressed  either  in  dollars  per  acre  or  in  cents  per  ton. 

In  response  to  Option  3  of  the  OTA  report  Secretary  Clark  made  several 
proposals.   Two  of  the  proposals  deal  with  establishing  minimum  time  frames 
for  public  comments  on  administrative  actions.   The  first  such  proposal  would 
establish  a  minimum  time  period  of  30  days  for  public  review  and  comment  by 
adding  a  new  paragraph  at  43  CFR  3440.6: 

Proposed  Regulation:  43  CFR  3400.6:  Unless  otherwise  required  in  group 
3400  of  this  title,  a  minimum  period  of  30  days  shall  be  allowed  for 
public  review  and  comment  where  such  review  is  required  for  Federal  coal 
management  program  activities  under  group  3400  of  this  title. 

The  second  such  proposal  would  allow  a  minimum  review  period  of  45  days  before 
an  RCT  meeting  for  the  market  analysis  and  land  use  planning  summaries  which 
initiate  activity  planning  by  creating  a  new  paragraph  in  the  regulations  at 
43  CFR  320.1-8:  & 

Proposed  Regulation:  43  CFR  3420.1-8:  new  paragraph  (b) :  Activity  planning 
shall  begin  with  the  regional  coal  team  meeting  that  reviews  market 
analyses  and  land  use  planning  summaries.   The  market  analyses  and  land 
use  planning  summaries  shall  be  available  at  least  45  days  prior  to  such 
meeting. 


A-363 


APPENDIX  6 

A  second  regulatory  response  to  OTA  Option  3  would  be  to  add  a  new  paragraph 
binding  the  Secretary  to  the  recommendations  of  the  relevant  regional  coal 
team,  unless  accepting  the  recommendations  would  be  contrary  to  the  national 
interest  or  to  a  State  Governor's  recommendation.   The  new  paragraph  would 
read  as  follows: 

Proposed  Regulation,  43  CFR  3400.4,  new  paragraph:  (d)  The  regional  coal 
team  recommendations  shall  be  accepted  except:  (1)  in  the  case  of  an 
overriding  national  interest;  or  (2)  in  the  case  the  advice  of  the 
Governor(s)  which  is  contrary  to  the  recommendations  of  the  regional  coal 
team  is  accepted  pursuant  to  section  3420.4-3(c)  of  this  title.   In  cases 
where  the  regional  coal  team's  advice  is  not  accepted,  a  written 
explanation  of  the  reasons  for  not  accepting  the  advice  shall  be  provided 
to  the  regional  coal  team  and  made  available  for  public  review. 

The  third  regulatory  response  to  OTA  Option  3  would  be  to  reinstate  by 
regulation  a  provision  which  allows  for  public  review  and  comment  on  the 
application  of  the  coal  unsuitability  criteria  during  land  use  planning.   This 
would  be  accomplished  by  adding  a  new  paragraph  at  43  CFR  3461.3-1: 

Proposed  Regulation:  43  CFR  3461.3-1:  new  paragraph  (a)(2):  Public 
comments  on  the  application  of  the  unsuitability  criterai  shall  be 
solicited  by  a  notice  published  in  the  Federal  Register.   This  call  for 
comments  may  be  part  of  the  call  for  public  comments  on  the  draft  land  use 
plan  or  land  use  analysis.   This  notice  shall  announce  the  availability  of 
maps  and  other  information  describing  the  results  of  the  application  and 
the  application  process  used. 

OTA  Option  6  was  proposed  to  be  implemented  by  combining  the  call  for  coal 
resource  information,  made  at  the  beginning  of  the  land-use  planning  process 
with  a  call  for  other  resource  information  relevant  to  evaluating  lands  for 
potential  coal  lease  offering.   This  would  require  revising  the  existing 
regulations  at  43  CFR  3420.1-2  as  indicated  in  the  underlined  phrases  below: 

Proposed  Regulations,  43  CFR  3420.1-2,  Call  for  coal  and  other  resource 
information:  (a)  Prior  to  or  as  part  of  the  initiation  or  update  of  a  land 
use  plan  or  land  use  analysis,  a  Call  for  Coal  and  Other  Resource 
Information  shall  be  made  to  formally  solicit  indications  of  interest  and 
information  on  coal  resource  development  potential  and  on  other  resources 
which  may  be  affected  by  coal  development  for  lands  in  the  planning  unit. 
Industry,  State  and  local  governments  and  the  general  public  may  submit 
information  on  lands  that  should  be  considered  for  coal  leasing,  including 
statements  describing  why  the  lands  should  be  considered  for  leasing. 

(b)  Proprietary  data  marked  as  confidential  may  be  submitted  in  response 
to  the  Call  for  Coal  and  Other  Resource  Information,  however,  all  such 
proprietary  data  should  be  submitted  to  the  authorized  officer.   Data 
marked  as  confidential  shall  be  treated  in  accordance  with  the  laws  and 
regulations  governing  the  confidentiality  of  such  information. 
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(c)  The  Call  for  Coal  and  Other  Resource  Information  may  be  combined  with 
the  notice  of  intent  to  conduct  land  use  planning  published  in  accordance 
with  section  1601.3(g)  of  this  title  or  with  the  issue  identification 
process  m  accordance  with  Part  1600  of  this  title.   If  the  agency 
conducting  land  use  planning  is  other  than  the  Bureau  of  Land  Management 
that  agency  may  combine  the  Call  for  Coal  and  Other  Resource  Information' 
with  its  land  use  planning  process  at  the  appropriate  step. 

OTA  Option  7  would  be  implemented  by  reinstating  the  concept  of  thresholds  in 
the  regulations  as  follows: 

Proposed  Regulation:  43  CFR  3420.1-4,  new  paragraph:  (f)  ln  its  review  of 
cumulative  impacts  of  coal  development,  the  regional  coal  team  shall 
consider  any  threshold  analysis  performed  during  land  use  planning  as 
required  by  section  1610.4-4  of  this  title  and  shall  expand  the  analysis, 
where  appropriate,  to  the  broader  area. 

The  principal  author  of  this  paper  is  Carole  Smith,  Mineral  Leasing  Specialist, 
Branch  of  Coal  Leasing,  Bureau  of  Land  Management. 

III.   Public  Comment  Summary 

The  public  was  given  numerous  opportunities  to  review  and  comment  on  all  aspects  of 
the  Department's  regulatory  proposals  in  response  to  the  Linowes  Commission  and  Of- 
fice of  Technology  Assessment  reports.   The  following  lists  the  opportunities 
available  for  comments  on  the  instant  proposals: 

June  15,  1984:  Mailing  of  program  items 

July  23-24,  1984,  Meeting:  Denver 

November  5,  1984:  Linowes  Commission  regulatory  proposals  published  in  Federal 

Register  for  public  review  and  comment 
November  19,  1984,  Mailing:   Program  Items 
December  6-7,  1984,  Meetings:  Denver 
January  8,  1985,  Meeting:  Washington,  D.C. 

February  8,,  1985:  Draft  Environmental  Impact  Statement  Supplement  Published 
March  15,  1985:  OTA  regulatory  proposals  published  in  Federal  Register  for 
public  review  and  comment 

The  following  groups  and  individuals  commented  on  the  regulatory  proposals: 

AMERICAN  MINING  CONGRESS  ROCKY  MOUNTAIN  ENERGY  COMPANY 

GETTY  MINING  COMPANY  JOHN  SWANSON 

DEPARTMENT  OF  JUSTICE  STATE  OF  UTAH,  DEPARTMENT  OF  NATURAL 

MINING  AND  RECLAMATION  COUNCIL  OF  AMERICA         RESOURCES 

NATIONAL  COAL  ASSOCIATION  (with  AMC)  WESTERN  ENERGY  COMPANY 

NATIONAL  WILDLIFE  FEDERATION  WESTERN  ORGANIZATION  OF  RESOURCE  COUNCILS 

NATURAL  RESOURCES  DEFENSE  COUNCIL 

Analysis  of  Comments 

The  comments  received  either  supported  or  opposed  regulatory  revisions  in  the 
following  areas:  (1)  change  from  the  term  "preferred  alternative"  to  the  term 
"proposed  action"  to  describe  the  action  primarily  studied  in  Federal  coal 
leasing  environmental  impact  statements  (EISs);  (2)  elimination  of  the 
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requirement  that  the  authorized  officer  always  announce  the  amounts  bid  at  coal  lease 
sales;  (3)  changing  the  basis  upon  which  the  minimum  bid  is  established;  (4)  reinstatement 
of  thresholds;  and(5)  opportunities  for  public  comment. 

1.  Change  from  "Preferred  Alternative"  to  "Proposed  Action." 

Of  the  four  commenters  on  this  proposed  change  three  supported  it,  viewing  it 
as  merely  a  change  in  semantics,  and  one  commenter  opposed  it.   The  opposer 
believed  that  the  change  was  contrary  to  the  National  Environmental  Policy  Act 
of  1969  and  its  implementing  Council  on  Environmental  Quality  regulations. 

The  opposer  suggested  that,  rather  than  eliminate  the  term  "preferred 
alternative,"  each  EIS  should  make  clear  that  the  preferred  alternative  is 
subject  to  further  review.  Secretary  Clark  proposed  the  change  as  an  attempt 
to  eliminate  the  public  perception  that  a  lease  sale  decision  was  prematurely 
made  at  the  time  of  EIS  preparation.   The  term  "preferred  alternative"  had 
come,  in  his  view,  to  be  associated  by  the  public  with  the  amount  of  coal  that 
would  eventually  be  offered  for  lease,  that  is,  the  preferred  leasing  amount. 
This  perception  persisted  despite  statements  in  regional  coal  EISs  such  as  the 
following,  found  in  the  Fort  Union  Coal  Production  Region  Environmental  Impact 
Statement  (BLM,  July  198271 

It  should  be  added  that  the  preferred  alternative  indicated  is  that  of  the 
RCT,  and  is  not  necessarily  that  of  the  Secretary,  nor  does  it  bind  the 
Secretary  in  any  way  in  reaching  a  final  federal  leasing  decision. 

2.  Elimination  of  the  Requirement  to  Announce  Bids. 

Five  commenters  had  views  on  this  proposal.   Two  supported  it  without  further 
comment;  three  opposed  it,  with  two  strongly  opposing  it.   The  proposal  was 
made  in  response  to  two  situations,  when  there  was  a  lease  sale  in  which  both 
multiple-bid  and  single-bid  tracts  occurred  and  when  intertract  bidding  was 
used  as  the  bidding  method. 

In  sales  where  there  were  competitive  and  non-competitive  tracts  (evidenced  by 
the  number  of  bids  received  for  each  tract),  the  Commission  believed  that  bids 
received  on  multiple-bid  tracts  would  be  an  important  information  source  for 
the  sale  panel  in  determining  whether  or  not  the  single  bids  constituted  FMV 
for  those  tracts.   Witholding  the  amounts  bid  on  single-bid  tracts  from  the 
sale  panel  was  suggested  as  a  means  of  not  unduly  influencing  their  FMV 
determinations.   Sequestering  the  sale  panel  for  the  length  of  the  post-sale 
review  was  suggested  as  a  means  of  witholding  these  amounts.   Because 
sequestering  was  viewed  by  some  as  impractical,  delaying  bid  announcements  on 
single-bid  tracts  was  then  suggested  as  a  means  of  implementing  this 
Commission  recomendation. 

At  the  same  time  intertract  bidding  was  being  studied.   One  of  the  principles 
of  intertract  bidding  is  that  not  all  coal  lease  tracts  offered  through 
intertract  bidding  would  be  leased.   Some  tracts  for  which  bids  would  be 
received  would  not  be  leased.   If  these  bids  represent  the  bidder's  best 
estimate  of  the  value  of  the  coal  lease  tract,  revealing  the  bid  amount  might 
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provide  the  bidder's  competitors  with  valuable  information  about  the  bidder's 
financial  situation  and  position  in  the  industry  in  that  area.   The  bid  amount 
would  then  be  protected  from  disclosure  under  one  of  the  exemptions  in  the 
Freedom  of  Information  Act. 

The  opposers  of  this  proposed  revision  believed  that  the  public  had  a  right  to 
know  the  amounts  bid  and  would  file  Freedom  of  Information  Act  requests  to  get 
the  amounts.   They  termed  the  proposal  a  "gag  order"  and  feared  collusion 
between  the  Department  and  the  bidders  if  the  proposal  were  implemented. 

This  proposal  was  specifically  discussed  and  strenously  objected  to  at  the 
January  1985  informational  briefing.   It  was  pointed  out  that  the  Commission 
did  not  discuss  or  consider  not  disclosing  bid  amounts  as  a  means  of  getting 
better  comparable  sales  data  about  the  value  of  coal  lease  tracts  in  any  of 
its  meetings.   The  Commission's  report  mentioned  the  proposal  briefly  but  did 
not  strongly  emphasize  or  support  it. 

3.  Changing  the  Basis  Upon  Which  Minimum  Bids  Are  Established. 

There  were  seven  commenters  on  this  proposal.   The  majority  opposed  the  establish- 
ment of  minimum  bids  on  a  regional  basis  and  their  expression  in  cents-per-ton. 
Those  supporting  the  regional  minimum  bid  concept  believed  that  regional  minimum  bids 
make  sense  and  are  justified  by  regional  differences  in  coal  quality  and  quantity. 
The  opposers  disagreed  that  intraregional  differences  are  any  less  than  interregional 
differences.   The  opposers  supported  the  status  quo  or  the  establishment  of  minimum 
bids  on  a  tract-by-tract  basis.   Two  of  these  commenters  pointed  out  that,  if  the 
purpose  of  the  minimum  bid  is  to  screen  out  nuisance  bids,  then  elaborate  regional 
minimum  bids  are  not  necessary. 

Two  of  the  commenters  were  extremely  wary  of  the  Department's  intentions  in  proposing 
the  regional  minimum  bid  rulemaking.   They  viewed  the  changes  as  an  elimination  of  the 
$100  per  acre  minimum  and  as  an  attempt  to  sell  Federal  coal  for  less  than  it  is  worth. 

Minimum  bids  may  serve  several  purposes:  as  a  means  of  dissuading  non-serious  bidders 
from  disrupting  coal  lease  sales,  as  a  means  of  recovering  the  costs  of  bringing  Federal 
coal  lease  tracts  to  offering  at  Federal  coal  lease  sales,  or  as  a  means  of  setting 
a  floor  value  below  which  Federal  coal  will  not  be  leased.   Full  analyses  of  the 
effects  of  pursuing  these  purposes  are  contained  in  an  issue/option  paper  on  minimum 
bids  to  be  forwarded  to  the  Secretary  as  part  of  the  Secretarial  Issue  Document. 

Conclusions  of  the  paper  are  as  follows:  for  meeting  the  objectives  of  nuisance  screen 
and  cost  recovery,  a  regional  fixed  nonrefundable  entry  fee  is  the  most  effective 
means  of  implementation.  For  establishing  a  floor  value,  a  minimum  bid  is  the  most 
appropriate  technique.   Stating  the  minimum  bid  as  a  per-ton  or  per-acre  figure  and  on 
a  national,  regional  or  case-by-case  basis  depends  on  the  method  used  for  setting  the 
floor  value. 

4.  Reinstatement  of  Thresholds. 

Of  all  the  OTA  regulatory  proposals  the  proposal  to  reinstate  the  concept  of 
thresholds,  that  is,  levels  of  impacts  above  which  coal  leasing  would  not  be 
considered,  drew  by  far  the  most  comments.   There  were  six  commenters,  and 
they  believed  either  that  not  enough  was  being  proposed  or  much  too  much  was 
being  proposed.   The  environmental  groups  wanted  to  see  the  threshold  levels 
applied  twice,  first  during  land  use  planning  and  second  during  the 
preparation  of  individual  coal  lease  sale  environmental  impact  statements. 
Industry  groups  supported  environmental  protection,  but  thought  that  existing 
regulations,  if  fully  implemented,  were  sufficient  to  safeguard  environmental 
values. 
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One  industry  trade  association  wrote  at  length  about  thresholds.   The  group 
was  concerned  that  the  whole  effort  of  land  use  and  activity  planning  was  to 
winnow  down  the  number  of  coal-bearing  lands  available  for  leasing,  with  no 
opportunity  for  reinstatement  of  those  lands  containing  perceived  defects 
during  that  round  of  land  use  and  activity  planning.   Lands  deleted  could  not 
be  reinstated,  even  if  the  defects  were  cured  before  the  next  round  of  land 
use  and  activity  planning.   Further,  the  group  believed  that  the  effect  of 
applying  all  the  coal  screens  and  now  the  threshold  analysis  in  the  coal 
management  regulations  would  be  to  force  decisions  better  made  during  the 
mining  permit  stage  into  land  use  planning.   If  this  was  the  case,  then  the 
coal  lessee  ought  to  have  a  guaranteed  right  of  development. 

This  issue  directly  relates  to  the  issue  of  data  adequacy,  that  is,  at  what 
stage  is  data  adequate  for  the  purpose  intended.   The  purpose  of  applying  coal 
unsuitability  criteria  to  lands  whose  resource  and  other  values  are  being 
considered  during  land  use  planning  is  to  eliminate  those  coal-bearing  lands 
with  significant  resource  conflicts  or  those  with  resources  protected  by 
statute  or  regulation.   For  instance,  coal-bearing  lands  supporting  critical 
habitat  for  an  endangered  species  of  plant  or  animal  could  not  also  support 
coal  mining.   This  would  be  true  whether  or  not  the  endangered  species 
unsuitability  criteria  existed.   Leasing  these  lands  would  be  useless,  since 
the  lessee  could  not  mine  by  surface  methods  on  the  lease. 

Adequate  data  for  land  use  planning,  then,  would  screen  out  lands  which  could 
not  be  mined  by  surface  methods  at  that  time  anyway.   To  carry  the  example  of 
endangered  species  further,  adequate  data  at  that  time  would  not  generate 
habitat  recovery  plans  or  lead  to  studies  of  the  breeding  habitat  or  why  it 
was  critical  for  that  species. 

One  unsuitability  criterion  cannot  be  applied  during  the  land  use  planning  stage. 
This  criterion  is  whether  or  not  the  lands  being  studied  are  located  in  an 
alluvial  valley  floor  chiefly  valuable  for  farming.   In  addition,  the  final 
judgment  on  whether  the  land  could  be  reclaimed  to  the  standards  of  the 
Surface  Mining  Control  and  Reclamation  Act  of  1977  are  best  not  made  at  that 
point.   Reclamation  is  state-of-the-art,  and  advancements  in  technology  may 
make  reclaimable  in  the  near  future  lands  which  were  unreclaimable  at  the  time 
of  land  use  plan  preparation. 

For  these  reasons,  leases  cannot  bring  with  them  guaranteed  rights  of 
development.   Lessees  assume  certain  risks  in  obtaining  Federal  coal  leases, 
or  any  leases  for  that  matter,  and  all  circumstances  which  might  hinder  or 
prevent  coal  development  cannot  be  known  10  years  before  development  will 
occur.   No  lease  terms  guarantee  development,  and  no  lease  terms  can. 

3.   Opportunities  for  Public  Participation. 

The  proposed  OTA  rulemaking  presented  four  methods  for  implementing  OTA  Option 
3:   (1)  establishing  minimum  time  periods  for  public  comments  in  coal 
mangement  program  regulations  and  manuals;  (2)  establishing  a  minimum  45-day 
comment  period  for  market  analyses  and  land-use  planning  summaries;  (3) 
soliciting  public  comments  on  the  BLM's  application  of  the  coal  unsuitability 
criteria  in  a  Federal  Register  notice;  and  (4)  making  RCT  recommendations 
rebuttable  presumptions. 
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Four  commenters  supported  the  revisions,  although  two  did  so  with 
reservations,  believing  that  public  participation  was  best  achieved  through  an 
extensive  education  program  about  the  coal  leasing  program's  goals, 
objectives,  and  accomplishments;  and  two  commenters  opposed  the  revisions, 
believing  that  the  proposals  did  not  go  far  enough  or  glossed  perceived 
inadequacies.   These  inadequacies  were  thought  to  exist  in  the  land-use 
planning  documents  and  in  the  application  of  the  20  coal  unsuitability 
criteria.   In  this  way  some  comments  on  opportunities  for  public  comment  are 
directly  related  to  data  adequacy  standards  and  led  some  commenters  to  request 
that  resource  data  adequacy  standards  be  set  by  regulation. 

Members  of  the  public  interested  in  or  affected  by  the  standards  being  set 
could  participate  in  their  setting  by  attending  the  RCT  meetings  at  which  the 
standards  were  being  developed  and  could  comment  in  writing  during  or  after 
the  meetings.   Those  individuals  who  wanted  to  comment  on  perceived  adequacies 
or  inadequacies  in  the  application  of  unsuitability  criteria  could  do  so 
through  responding  to  the  appropriate  Federal  Register  notice.   If  the  data 
upon  which  the  applications  were  made  are  perceived  to  be  inadequate,  then 
that  is  the  time  to  comment  on  the  perceived  inadequacies. 

One  commenter  expected  a  thorough  review  of  the  existing  coal  management 
regulations  to  insert  at  each  opportunity  for  public  comment  a  minimum  time 
period  for  such  comment.   The  merits  of  this  regulatory  proposal  as  opposed  to 
a  statement  that  minimum  time  periods  for  public  comment  will  be  30  days 
unless  otherwise  specified  are  not  known. 

Although  no  commenters  opposed  making  RCT  recommendations  rebuttable 
presumptions,  two  commenters  stated  that  the  public  must  be  allowed  the 
opportunity  to  comment  at  all  RCT  meetings  in  a  public  comment  period  of 
sufficient  length  and  the  RCT  must  respond  to  all  public  comments  received  and 
the  public  made  aware  of  the  disposition  of  their  comments.   All  RCTs  will  be 
reminded  that  all  RCT  meetings  are  public  meetings  and  so  must  contain 
adequately  long  public  comment  periods. 


IV.   Implementation 

The  Commission  and  OTA  recommendations  and  options  would  be  implemented 
through  rulemaking.   The  language  would  be  similar,  if  not  identical,  to  that 
proposed  in  the  Federal  Register  notices  of  November  5,  1984,  and  March  15 
1985.   The  final  rulemakings  would  appear  back-to-back  in  Federal  Register' 
notices  and  would  become  effective  30  days  from  their  date  of  publication. 

V .  Options  for  Decision 


s 


no 


These  options  concern  either  adopting  or  not  the  regulatory  changes  proposed 
in  the  Federal  Register  notices  of  November  5,  1984,  and  March  15,  1985.   The 
language  of  the  final  rulemakings,  if  adopted,  would  be  identical'or  similar 
to  that  appearing  in  those  notices.   A  negative  decision  would  not  necessarily 
mean  that  the  Commission  recommendation  or  OTA  policy  option  could  not  be 
adopted,  but  that  it  would  not  be  adopted  by  regulation. 
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V I .   Decision  Options 

Based  on  a  review  to  date  of  these  proposals,  the  following  proposals  are  included  as 
part  of  the  Proposed  Action  for  the  purpose  of  the  environmental  analysis  in  this  EIS 
supplement:  adopting  all  new  regulatory  opportunities  for  public  comment,  reinstating 
the  threshold  concept  in  the  coal  management  regulations  (as  well  as  continuing  it  in 
the  land-use  planning  regulations),  and  changing  what  is  studied  primarily  in  regional 
coal  leasing  EISs  from  the  term  "preferred  alternative"  to  the  term  "proposed  action." 
For  the  purposes  of  analysis  in  Chapter  2  of  this  EIS  supplement,  the  minimum  bid  retains 
a  national  minimum  of  at  least  $100  per  acre  no  matter  which  bases  are  finally  selected 
and  the  proposal  to  delay  announcement  of  certain  bids  until  the  bids  on  multiple-bid 
tracts  have  been  evaluated  is  not  analyzed.   (It  is  assumed  that  that  proposal  will  not 
be  adopted.)   All  options,  however,  remain  open  to  the  Secretary  in  his  determination 
of  the.  form  and  details  of  the  Federal  coal  management  program  following  publication 
of  this  EIS  supplement. 
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1.     INTRODUCTION 

1.1     PURPOSE 

In  July  1983 >  Congress  established  the  Commission  on  Fair  Market  Value 
Policy  for  Federal  Coal  Leasing  (the  Commission)  to  study  the  Federal 
coal  management  program  and  resolve  Issues  concerning  the  Department  of 
the  Interior's  leasing  procedures.  The  Commission  was  directed 

o  to  examine  statutes*  policies,  and  procedures  to  ensure 
receipt  of  fair  market  value  from  Federal  coal  leases, 

o  to  evaluate  efforts  to  Improve  fair  market  policies  and 
procedures  for  the  coal  leasing  program,  and 

o  to  recommend  improvements  in  the  statutes,  policies,  and 
procedures. 

In  February  1984,  the  Commission  transmitted  its  findings  and 
recommendations  to  the  Department  of  the  Interior  and  the  Congress. 
The  Commission  recommendations  concerning  appraisal  procedures  focused 
on  factors  and  information  that  should  be  considered  or  obtained  by 
the  Government  as  part  of  the  appraisal  process.  The  Commission 
recognized  that  uncertainty  is  inherent  in  the  appraisal  process  and 
recommended  that  the  Department  develop  methods  and  procedures  that 
are  "unassailable  not  only  in  fact  but  also  in  public  perception," 
The  Commission  also  found  that  a  lack  of  formal  guidance  precluded 
external  review  of  appraisal  procedures  and  suggested  the  development 
of  guidelines  to  promote  uniformity  among  field  office  appraisals  and 
to  open  the  procedures  to  publ ic  inspection. 


The  purpose  of  this  guide  is  to  present  guidelines  for  Federal 
coal  property  appraisal  in  terms  useful  to  the  administrator  who  1s 
responsible  for  appraisals  and  to  the  field  personnel  who  perform  them. 


In  this  guide,  the  term  Federal  coal  property  refers  to  a  Federal 
coal  property,  right,  or  interest  to  be  disposed  of  through  leases, 
exchanges,  or  other  methods. 
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An  appraisal  is  a  valuation.  In  the  context  of  this  guide,  the 
principal  concern  1s  the  valuation  of  a  Federal  coal  property  offered 
for  lease*  exchange,  conveyance,  lease  modification,  or  coal  right 
transfer.  The  guidelines  are  presented  to  promote  a  uniform  approach  to 
Federal  coal  property  appraisal.  The  Intent  1s  to  encourage  consistent 
and  replicable  application  of  standard  appraisal  procedures. 

The  value  estimated  for  Federal  coal  lease  sales  is  used  to  ensure 
receipt  of  at  least  the  fair  market  value  (FMV)  as  required  by  the 
Federal  Coal  Leasing  Amendments  Act  of  1976  (FCLAA).  It  is  used 
to  determine  the  adequacy  of  bids  received  at  a  lease  sale.  The 
value  for  other  transactions  is  used  in  accordance  with  the  authorizing 
legislation.  As  such,  the  appraisal  process  embraces  a  range  of 
evaluation  procedures  which,  when  applied  to  available  data,  leads  to  an 
estimation  of  the  property's  value.  In  application,  the  data  from  which 
the  appraisal  1s  drawn  often  are  limited,  leading  to  an  estimate  that 
inherently  is  uncertain,'  consequently,  estimates  of  fair  market  value, 
compensation,  equal  value,  or  other  value  may  vary  among  appraisers. 

The  guide  discusses  two  commonly  accepted  procedures  for  value 
estimations  the  comparable  sales  approach  and  the  income  approach.  The 
comparable  sales  approach  1s  an  appraisal  procedure  in  which  the  prices 
paid  in  prior  transactions  of  similar  coal  properties  are  used  to 
value  the  Federal  coal  property  to  be  disposed  of  through  leasing, 
exchange,  or  other  means.  This  procedure  generally  1s  preferred  to 
other  appraisal  procedures  since  it  is  thought  that  prices  paid  in  prior 
transactions  of  similar  coal  properties  provide  the  best  Indication  of 
value.  The  Income  approach  involves  the  estimation  of  annual  costs 
and  revenues  associated  with  the  development  of  the  coal  property  under 
realistic  conditions.  Annual  cost  and  revenue  streams  are  reduced  to 
a  single  number  in  which  future  costs  and  revenues  are  discounted  to 
the  present.  The  property's  net  income  potential,  discounted  to  the 
present,  provides  an  estimate  of  current  sale  value. 

The  two  approaches  to  value  estimation  form  the  basis  for  developing 
from  available  data  an  estimate  of  the  fair  market  value  of  a  Federal 
coal  property.  The  Regional  Evaluation  Team  (RET)  is  responsible  for 
preparing  the  fair  market  value  estimate.  The  purpose  of  this  guide  is 
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to  assist  the  RET  through  the  appraisal  process  by  providing  a  complete 
and  systematic  approach  to  Federal  coal  property  valuation.  If  an 
alternative  approach  not  discussed  in  the  guide  1s  selected  by  the  RET. 
sufficient  rationale  for  using  the  approach  must  be  provided. 

1.2  FAIR  MARKET  VALUE 

An  appraisal  is  concerned  with  an  estimation  of  the  fair  market  value 
of  a  property  or  equal  value  in  exchange.  Under  the  FCIAA.  the 
Secretary  of  the  Interior  shall  not  accept  a  bid  that  is  less  than  the 
fair  market  value  of  the  coal  subject  to  the  lease.  Also*  specific 
legislation  regarding  coal  lease  and  fee  exchanges,  as  well  as  the 
Federal  Land  Policy  Management  Act  of  1976  (FLPMA).  requires  equal 
value  determinations.  Although  the  term  "fair  market  value"  has  no 
statutory  definition*  an  accepted  meaning  has  evolved  through  judicial 
interpretation. 

The  traditional  definition  of  fair  market  value*  as  stated  in  Uniform 
Appraisal  Standards  for  Federal  Land  Acquisitions,2  is  as  follows: 

"Fair  market  value"  is  defined  as  the  amount  in  cash,  or 
on  terms  reasonably  equivalent  to  cash,  for  which  in  all 
probability  the  property  would  be  sold  by  a  knowledgeable 
owner  willing  but  not  obligated  to  sell  to  a  knowledgeable 
purchaser  who  desired  but  is  not  obligated  to  buy. 


2 


Uniform AppralsaJ Standards fCu: Federal   Land   Acquisitions, 

Interagency  Land  Acquisition  Conference.  U.S.  Government  Printing 
Office.  Washington,  D.C.,  1973. 


3 
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In  ascertaining  that  figure*  consideration  should  be  given  to 
all  matters  that  might  be  brought  forward  and  reasonably  be 
given  substantial  weight  in  bargaining  by  persons  of  ordinary 
prudence,  but  no  consideration  whatever  should  be  given  to 
matters  not  affecting  market  value. 

The  Aooralsal  of  Real  Estate;3  provides  a  second  definition  of  market 
value,  as  follows: 

[Market  value  1s]  the  most  probable  price  in  cash,  terms 
equivalent  to  cash,  or  in  other  precisely  revealed  terms, 
for  which  the  appraisal  property  will  sell  in  a  competitive 
market  under  all  conditions  requisite  to  fair  sale,  with  the 
buyer  and  seller  each  acting  prudently,  knowledgeably,  and 
for  self-interest,  and  assuming  that  neither  is  under  undue 
duress. 

The  salient  features  of  the  definitions  are  as  follows: 

1.  Fair  market  value  1s  characterized  as,  or  1s  repre- 
sentative of,  a  transaction  between  a  knowledgeable  buyer 
and  a  knowledgeable  seller. 

2.  Neither  buyer  nor  seller  is  obligated  or  under  duress  to 
buy  or  sell. 

3.  Fair  market  value  1s  determined  by  reference  to  a 
competitive  market  rather  than  to  the  personal  or 
inherent  value  of  the  property. 

4.  The  property  1s  exposed  to  a  competitive  market  for  a 
reasonable  time. 


3 


The  Appraisal of  Real  Estate,  8th  ed. ,  American  Institute  of  Real 

Estate  Appraisers,  Chicago,  Illinois,  1983. 
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In  accordance  with  the  market  concept*  the  price  paid  for  a  similar 
property  in  an  arm's-length  transaction  is  accepted  as  the  best  evidence 
of  fair  market  value.  However*  in  the  absence  of  a  market*  judicial 
interpretation  of  the  fair  market  standard  permits  the  valuation  of 
the  property  1n  a  hypothetical  market.  Factors  to  be  considered 
in  estimating  value  Include  probable  demand*  property  location,  and 
property  use. 

1.3  HISTORY  OF  COAL  FAIR  MARKET  VALUE  ESTIMATION 

The  need  for  value  estimations  of  Federal  coal  properties  evolved  from 
the  Mineral  Leasing  Act  of  1920*  which  changed  procedures  for  the 
acquisition  of  coal  mineral  rights  from  outright  sales  to  leases.  Early 
efforts  to  ensure  reasonable  value  for  coal  property  looked  to  the 
Federal  Property  and  Administrative  Services  Act  of  1949*  whereby  coal 
in  lands  reported  as  surplus  was  disposed  of  by  the  General  Services 
Administration.  In  1959,  the  Bureau  of  the  Budget  Cnow  the  Office  of 
Management  and  Budget  (0MB)]  stated  that  fair  market  value  should  be 
obtained  where  federally  owned  resources  are  leased  or  sold. 

Prior  to  1970,  the  Department  of  the  Interior  paid  little  attention  to 
setting  a  value  for  coal  leases.  Competitive  and  noncompetitive  leases 
were  available  at  little  cost*  because  it  was  thought  that  the  Federal 
Government  would  receive  a  fair  return  through  royalty  collection.  In 
1971,  the  Conservation  Division  of  the  U.S.  Geological  Survey  (USGS) 
adopted  the  "K-Factor"  formula  of  evaluation.  This  was  an  empirical 
formula  that  considered  the  total  thickness  of  minable  beds*  the  Btu 
value*  the  coking  quality*  and  the  depth.  The  formula  included  a 
variable,  K*  that  was  determined  by  the  Area  Mining  Supervisor  based 
on  his  judgment  of  market  conditions  and  other  factors.  The  K-Factor 
formula  forced  the  Area  Mining  Supervisor  to  specifically  consider 
important  geological  parameters.  However*  the  formula  was  used  for 
valuing  few  leases  because  in  1971  the  Department  Issued  an  informal 
coal  leasing  moratorium  to  prevent  speculation.  This  action  was 
followed  in  1973  by  a  formal  moratorium  on  leasing,  except  for  short- 
term  leases  meeting  specific  criteria*  while  the  Department  developed 
a  new  long-term  leasing  policy.  In  1975*  a  programmatic  environmental 
impact  statement  was  released  on  the  proposed  Energy  Minerals  Activity 
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Recommendation  System  (EMARS)  program.   One  of  the  goals  of  the  new 
policy  was  the  return  of  FMV  for  Federal  coal  lease  tracts. 

Development  of  new  coal  evaluation  procedures  by  the  Department  began 
1n  late  1975  1n  response  to  criticism  directed  at  existing  evaluation 
procedures.  The  new  method  was  based  on  the  income  approach  utilizing 
discounted  cash  flow  (DCF)  procedures.  The  development  efforts  were 
carried  out  by  the  Conservation  Division  and  included  development 
of  documented  operational  procedures  and  a  computerized  DCF  program. 
Computer-generated  DCF  values  were  used  as  the  Department's  estimate  of 
FMV. 

Economic  evaluation  was  structured  as  a  three-level  function:  (1) 
resourcv5!  determination  by  the  area  geologist,  (2)  mining  method  and 
mine  design  by  the  area  mining  supervisor,  and  (3)  costing  and  economic 
evaluation  (including  tract  valuation)  by  the  economic  evaluation  staff. 
The  tract  results  were  assessed  by  a  three-member  committee  that  made 
a  recommendation  to  the  BLM  State  Director  to  be  used  in  determining  FMV. 

Beginning  in  1977,  the  Department  decided  to  provide  an  indication 
of  its  estimation  of  value  when  offering  leases.  This  took  several 
forms  between  1977  and  1980,  Including  advertising  leases  at  minimum 
bonus  bids  with  royalty  rate  bidding;  advertising  leases  at  minimum 
statutory  royalty  rates  and  variable  bonus  bids;  and  offering  the 
bidders  a  choice  between  the  two.  These  published  values,  in  effect, 
were  the  Department's  presale  estimate  of  value,  and  any  bid  at  or 
above  these  amounts  was  accepted  as  FMV.  During  this  time,  concern 
was  expressed  over  the  meaning  of  FMV  in  light  of  legal  requirements 
and  Federal  goals  and  responsibilities  concerning  coal  leasing  and 
development.  In  1979,  a  Federal  coal  leasing  FMV  task  force  was 
convened  to  develop  options  for  FMV  and  minimum  acceptable  bid  policy 
and  criteria.  A  Secretarial  Issue  Document  (SID)  was  prepared,  which 
dealt  with  the  definition  of  FMV,  the  definition  of  minimum  acceptable 
bid  determination  for  different  tract  types,  and  other  policies  for 
Federal  coal  tract  evaluation.  The  SID  required  that  "fair  market  value 
for  Federal  coal  leases  should  steer  a  course  midway  between  seeking 
to  maximize  capture  of  economic  rent  and  satisfying  the  minimum  legal 
obligations."   The  SID  also  required  that  large  and  small  tracts  be 
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evaluated  differently  and  that  FMV  should  be  captured  through  the  use 
of  higher  than  regulatory  minimum  bids  where  appropriate,  rather  than 
elevating  the  royalty  rates. 

To  Implement  the  SID,  an  Oversight  Group  was  established  to  set 
procedures  for  differentiating  large  and  small  tracts.  Preliminary 
mineral  appraisal  and  small  tract  determination  procedures  were  sent  to 
the  field  personnel  for  Implementation. 

In  1980,  a  formal  decision  on  small,  high-rent  tracts  was  Issued. 
These  tracts  were  divided  Into  two  types,  and  different  procedures  for 
evaluating  minimum  acceptable  bids  for  each  were  recommended.  These 
procedures  were  in  effect  from  December  1980  to  September  1982,  with 
publication  of  Interim  procedures  that  strengthened  the  Department's 
ability  to  obtain  FMV.  Also  1n  1980,  preference  shifted  to  the  use 
of  the  comparable  sales  approach  for  FMV  estimation  as  more  sales  data 
from  Federal  coal  leasing  became  available. 

As  part  of  a  Department  effort  to  streamline  procedures,  the 
Conservation  Division  of  the  USGS  recommended"  the  consideration  of 
competition  as  an  acceptance  factor  when  determining  FMV.  In  early 
1982,  the  Department  developed  procedures  to  allow  the  competitive 
market  to  have  an  Input  into  determining  FMV. 

For  the  Powder  River  region  lease  sale  1n  1982,  1t  was  decided 
to  make  the  final  tract  value  estimations  after  all  bids  had  been 
examined.  Presale  estimates  of  values  were  based  on  adjusted  comparable 
sales.  Monetary  adjustments  representing  the  cost  and  revenue  impacts 
of  physical  differences  between  the  subject  tracts  and  the  comparable 
tracts  were  made  using  a  computer  program.  In  order  not  to  preclude 
legitimate  potential  bidders  from  bidding,  a  decision  was  made  not  to 
release  the  presale  estimates  of  tract  values  to  the  public.  Instead, 
the  tracts  were  grouped  Into  four  categories  with  a  different  entry 
level  or  floor  bid  for  each  category.  Published  entry  level  bids  were 
based  on  cents  per  ton  of  recoverable  coal,  except  for  one  category  of 
$25  per  acre  (the  regulatory  minimum).  Post-sale  evaluation  guidelines 
were  adopted  to  consider  the  presale  values,  the  competition  at  the 
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sale*  and  discretionary  special  tract  circumstances  that  were  allowed 
to  affect  bid  acceptance  or  rejection  decisions. 

Following  the  Powder  River  regional  coal  lease  sale*  a  number  of  actions 
were  taken  by  the  Department  to  Improve  the  coal  lease  evaluation 
procedures.  In  the  summer  of  1982*  revised  Federal  coal  management 
regulations  were  adopted  that  prescribed  leasing  by  sealed  bidding  and 
a  SlOO-per-acre  minimum  bid. 

In  September  1982*  the  Department  adopted  interim  lease  sale  procedures 
that  called  for  structurally  competitive  tracts  to  be  offered  at  a 
minimum  bid  of  $100  per  acre  and  structurally  uncompetitive  tracts  to 
be  offered  at  a  minimum  bid  that  would  constitute  a  representative 
market  value*  but  in  no  event  be  less  than  $100  per  acre.  Fair  market 
value  was  to  be  determined  after  the  sale  using  competition  where  it 
occurred  and  updated  presale  comparative  analysis  where  competition  did 
not  occur.  The  interim  procedures  removed  any  special  circumstances 
from  the  recommendation  to  the  sale  panel  and  relegated  them  to  comments 
on  the  recommendation. 

New  procedures  were  adopted  in  July  1983  and  implemented  on  the  Fort 
Union  coal  sale*  as  follows:  First*  a  dated  and  sealed  presale 
evaluation  was  prepared.  Second*  no  hints  were  given  bidders  as  to 
the  presale  value  estimates;  all  leases  were  offered  at  a  minimum  bid 
of  $100  per  acre.  Third*  tight  security  was  instituted  .concerning 
the  Department's  reservation  prices  and  the  number  and  identity  of 
bidders  until  the  bids  were  opened  publicly.  Fourth*  a  post-sale  bid 
evaluation  occurred  in  which  acceptance  of  bids*  if  any*  were  based  on 
the  average  of  two  or  more  substantive  bids  (of  at  least  25  percent 
of  the  presale  estimate)  and  the  presale  estimate.  Tracts  accepted 
under  this  process  became  available  as  comparable  tracts  to  be  used* 
as  appropriate*  to  estimate  the  value  of  tracts  that  did  not  receive 
two  or  more  substantive  bids.  A  complete  sale  panel  decision  document 
was  required*  and  all  reservation  prices  on  tracts  not  sold  remained 
confidential . 
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1.4     OVERVIEW  OF  THE  GUIDE 

The  goal  of  the  appraisal  process  1s  to  provide  a  well-supported 
estimate  of  property  value  that  reflects  all  factors  that  Influence 
the  value  of  the  appraised  property.  To  achieve  this  goal*  the  RET 
assembles  data*  evaluates  the  data,  and  selects  the  appraisal  procedure 
that  1s  most  appropriate  for  the  data.  This  process  may  be  organized 
Into  distinct  activities  that  lead  to  a  formal  documentation  of  the 
presale  appraisal  process  and  potential  revaluation  of  the  appraisal 
based  on  Information  obtained  from  the  lease  sale.  These  activities 
Include  preliminary  analysis,  data  selection,  and  data  collection; 
selection  and  application  of  an  appraisal  method;  formal  documentation 
of  the  presale  appraisal  procedure;  and  post-appraisal  cnalysis. 

1.4.1  Preliminary  Analysis,  Data  Selection,  and  Data  Collection 

An  appraisal  begins  with  the  collection  and  evaluation  of  data  from 
which  the  estimate  of  FMV  will  be  drawn.  The  RET  1s  concerned 
with  the  type,  quantity,  and  quality  of  data  available  because  these 
characteristics  determine  the  valuation  approach  employed  and  provide 
a  basis  for  establishing  confidence  1n  the  value  obtained  through 
the  appraisal  process.  Chapter  2  discusses  general  and  specific  data 
requirements,  presents  potential  data  sources,  and  provides  Information 
concerning  the  formal  documentation  of  the  data  used  in  the  appraisal 
process. 

1.4.2  Selection  and  Application  of  an  Appraisal  Method 

Two  appraisal  methods  are  discussed  in  this  guide:  the  comparable  sales 
approach  and  the  income  approach.  The  selection  of  an  appraisal  method 
depends  upon  the  type  of  data  available  to  the  RET.  When  reliable 
comparable  sales  data  are  available*  it  generally  is  assumed  that  the 
comparable  sales  approach  will  provide  the  best  indication  of  value. 
However,  these  data  must  meet  eligibility  and  selectability  standards; 
otherwise,  the  Income  approach  should  be  used.  Chapter  3  discusses  each 
approach  in  detail,  presents  the  criteria  for  selecting  and  applying 
each  approach,  and  provides  examples  to  demonstrate  the  application 
of  each  approach  to  Federal  coal  property  valuation.  The  procedures 
for  evaluating  and  selecting  an  appropriate  appraisal  method  are 
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presented^,    as   well    as  a    delineation   of   the  specific   steps    required   to 
Implement  each  method.      Also   discussed  are  procedures   for   Incorporating 
uncertainty     1n    the    analysis    and    modeling    and    costing    algorithms    to 
assist  the  RET  1n  the  valuation  process. 

1.4.3  Documentation  of  the  Presale  Appraisal  Process 

The  valuation  process  1s  formally  documented  1n  a  written  report.  The 
report  presents  a  summary  of  the  data  used  1n  the  valuation*  the 
rationale  for  selecting  a  specific  appraisal  approach*  and  the  method 
used  to  obtain  the  estimate  of  FMV.  The  organization  of  the  presale 
appraisal   report  1s  presented  1n  Chapter  4. 

1.4.4  Post-Appraisal  Analysis 

The  post-sale  appraisal  analysis  Includes  a  review  of  the  presale 
appraisal  process  for  technical  accuracy  and  conformance  to  appraisal 
guidelines*  a  post-sale  evaluation  of  bids*  and  a  recommendation  to 
accept  or  reject  a  bid.  Chapter  5  discusses  the  post-appraisal  process. 
It  Includes  the  criteria  by  which  all  bids  are  screened  to  determine 
1f  they  qualify  for  further  consideration,  the  bid  acceptance  criterion* 
and  the  use  of  Information  obtained  from  the  lease  sale  to  reappraise 
tracts  that  qualified  for  further  consideration  but  did  not  meet 
subsequent  conditions  for  an  Initial  evaluation. 

The  valuation  procedures  discussed  1n  this  guide  apply  also  to  -land 
exchanges.  A  land  exchange  Involves  negotiation  between  the  government 
and  the  Interested  party  to  arrive  at  a  fair  exchange.  Legislation 
authorizing  land  exchanges  mandates  equal  value  1n  exchange.  The 
process  for  establishing  equal  value  1s  presented  1n  Chapter  6.  A 
glossary  of  terms  used  1n  the  guide  and  a  bibliography  are  presented 
1n  the  appendixes. 
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GUIDE  TO  FEDERAL  COAL  PROPERTY  APPRAISAL 
2.     DATA  REQUIREMENTS 

2.1     INTRODUCTION 

The  purpose  of  this  chapter  Is  to  present  data  requirements  for  the 
valuation  of  a  Federal  coal  property.  The  appraisal  process  begins 
with  a  search  for  general  and  specific  information  that  forms  the  data 
base  from  which  the  estimate  of  FMV  1s  drawn.  The  general  information 
provides  a  broad  framework  for  the  valuation  process.  It  is  used  to 
develop  or  verify  general  regional  trends  in  coal  demand*  coal  markets* 
coal  production,  and  coal  prices.  Specific  Information  represents  the 
actual  working  data  that  provide  the  value  estimate.  This  information 
includes  data  on  sales  of  similar  coal  properties,  potential  markets  for 
the  leased  coal,  site-specific  geologic  and  engineering  data,  and  mining 
cost  data.  The  availability,  type,  and  quality  of  specific  Information 
determine  the  appraisal  method  used  to  value  the  Federal  coal  property. 

The  data  requirements  fall  Into  two  broad  categories:  economic  data  and 
geologic  and  engineering  data.  Economic  data  are  developed  to  evaluate 
short-  to  long-term  demand  for  the  coal  type,  to  evaluate  expected  price 
levels  and  trends,  and  to  assemble  a  body  of  data  on  prior  transactions 
of  similar  coal  properties.  Geologic  and  engineering  data  are  developed 
to  evaluate  coal  characteristics,  to  construct  mine  plans  and  determine 
mine  costs,  and  to  compare  tract  characteristics  with  characteristics 
of  similar  coal  properties. 

The  purpose  of  developing  a  data  base  is  to  provide  a  solid  foundation 
for  the  estimation  of  value.  In  cooperation  with  the  Washington  office, 
the  RET  will  develop  information  to  support  a  regional  marketing  study; 
the  RET  also  will  develop  site-specific  Information.  The  RET  will 
receive  geologic  and  engineering  information  prepared  by  the  District 
and  Area  office  geologist  and  mining  engineer.  The  geologic  data  will 
be  reviewed  for  compliance  with  data  adequacy  standards  by  a  review 
council  appointed  by  the  State  Director  and  the  Regional  Coal  Team. 
The  data  also  are  to  be  reviewed  by  the  RET  to  ensure  that  there  1s 
sufficient  information  to  support  the  valuation  of  the  specific  Federal 
coal  property.  Because  the  geologic  and  engineering  information  form 
the  basis  for  property  valuation,  questions  or  clarification  concerning 
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the  data  are  to  be  resolved  by  the  appropriate  Deputy  State  Directors. 
An  overview  of  appraisal  responsibilities  1s  shown  in  Fig.  2.1. 

The  RET  will  organize  the  data  1t  receives  into  an  economic  data  report 
and  a  geologic  and  engineering  data  report  to  document  the  data,  data 
sources,  and  assumptions  used  to  develop  the  data.  These  reports  will 
contain  a  statement  certifying  the  accuracy  and  adequacy  of  the  data. 

The  discussion  that  follows  presents  the  types  of  data  the  RET  will 
find  useful  to  provide  a  proper  basis  for  preparing  an  appraisal.  Much 
of  these  data  play  an  essential  role  in  the  appraisal  process;  other 
data  will  be  supplemental.  Some  data  will  be  easy  to  collect  or 
develop;  other  data  will  be  difficult  to  obtain.  It  is  not  necessary 
to  acquire  all  the  data  elements  described  below  to  proceed  with  the 
appraisal  process.  It  1s  necessary,  however,  that  a  sufficient  body 
of  data  be  developed  to  support  adequately  the  estimation  of  value  and 
to  provide  the  rationale  for  the  use  of  the  data.  Without  sufficient 
data  and  rationale  for  the  use  of  the  data,  the  appraisal  process  cannot 
proceed.  The  RET  may  use  informed  judgement  to  Infer  data  from  limited 
information;  however,  the  rationale  for  developing  the  data  must  be 
stated.  Since  appraisals  should  be  made  with  the  recognition  that 
the  estimation  of  value  may  be  contested,  the  RET  must  ensure  that  the 
valuation  1s  based  on  reliable  data  and  that  inputs  and  assumptions 
used  in  the  appraisal  process  are  sufficiently  documented  with  the  clear 
rationale  used  to  derive  the  inputs.  The  RET  also  must  ensure  the 
confidentiality  of  sensitive  or  proprietary  Information. 

2.2     ECONOMIC  DATA  REQUIREMENTS 

The  economic  data  requirements  fall  into  the  following  three  categories: 

1.  General  regional  economic  data. 

2.  Specific  lease  tract  economic  data. 

3.  Lease-specific  comparable  sales  data. 

General  regional  economic  data  provide  Information  from  which  trends 
in  regional  coal  activity  are  drawn.  Specific  lease  tract  economic 
data  provide  information  concerning  coal  prices,  market  expectations, 
and  other  information  specific  to  the  lease  tract  being  valued.   Lease- 
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specific  comparable  sales  data  provide  information  concerning  prior 
sales  of  similar  coal  properties. 

2.2.1  General  Regional  Economic  Data 

General  regional  economic  data  are  based  on  the  regional  market 
study  prepared  by  the  Washington  office  (501).  the  RET,  and  support 
contractors.  The  regional  market  study  establishes  the  foundation  for 
assessing  the  short-*  intermediate-,  and  long-term  outlook  for  in  situ 
and  produced  regional  coal  demand.  It  includes  information  concerning 
short-  and  long-term  produced  coal  prices;  short-  and  long-term  regional 
mining  costs;  prices  of  coal  property  leases;  regional  supply/ demand 
relationships;  and  regional  mine  production,  including  capacity  and 
production  expectation. 

The  information  contained  in  the  market  study  may  be  supplemented  with 
the  following  data,  if  available: 

1.  Planned  near-  and  mid-term  additions  to  the  coal-fired 
capacity  of  regional  utilities. 

2.  Planned  expansions  and  conversions  of  large  industrial 
coal  users. 

3.  Export  potential  of  the  coal  type  of  the  Federal  coal 
property  being  appraised. 

4.  Regional  market  information  concerning  transportation 
costs  and  past  and  new  coal  contract  prices  by  coal 
quality,  mining  method,  and  end  user. 

The  purpose  of  obtaining  these  data  is  to  develop  quantitative  and 
qualitative  criteria  for  evaluating  expected  regional  coal  production 
activity.  The  market  study  and  the  supplementary  data  provide  important 
information  regarding  the  short-  and  long-term  outlook  of  the  regional 
coal  market.  This  information  establishes  a  basis  for  assessing 
potential  Interest  in  the  lease  property.  Moreover,  regional  data  on 
coal  prices  will  assist  in  developing  future  price  expectations  of  the 
coal  type  of  the  lease  property.  Coal  price  trends  may  be  estimated 
from  past  data  or  from  expected  regional  marginal  mine  cost  and  demand, 
1f  sufficient  data  are  available. 
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2.2.2  Specific  Lease  Tract  Economic  Data 

The  RET  will  obtain  economic  data  specific  to  the  lease  tract  to  be 
appraised.  The  data  to  be  collected  are  as  follows: 

1.  Potential  markets  for  the  lease  tract  coal. 

2.  Potential  competition. 

3.  Expected  market  and  timing  of  the  sale  of  the  coal  and 
expected  coal  sale  price. 

A,  Likelihood  (given  timing)  of  lease  tract  development  and 
production. 

5.  Quality  produced  coal  price  Information. 

6.  Marketing  characteristics  of  an  associated  mine  with 
which  the  lease  tract  may  be  developed*  including 
contract  prices. 

Empirical  sources  of  coal  price-quality  relationships  for  coal 
characteristics  (e.g.*  Btu  content,  sulfur*  ash)  should  be  developed  so 
that  quality  adjustments  can  be  made  to  expected  coal  prices.  Several 
Federal*  state*  and  private  sources  provide  f.o.b.  mine  price  and  c.i.f. 
delivered  price  data.  New  contract  price  data  should  be  obtained*  if 
available. 

The  RET  will  obtain  data  from  neighboring  mines.  These  data  should 
Include  alternative  markets*  transportation  access  and  costs,  coal  type 
and  quality*  contracted  coal  prices,  mining  method*  and  any  other 
information  that  may  be  relevant  to  the  valuation  process.  It  1s 
essential  that  the  RET  discuss  Hkely  contract  prices  and  production 
costs  with  neighboring  mine  owners  who  may  have  use  for  the  lease  tract. 
Information  from  neighboring  mine  owners  may  provide  realistic  estimates 
of  lease  tract-specific  economic  data. 

2.2.3  Lease-Specific  Comparable  Sales  Data 

Information  concerning  prior  public  and  private  coal  property  market 
transactions  should  be  obtained*  if  available.  Transactions  should  be 
characterized  by  location,  coal  type  and  quality*  geologic  conditions* 

15 

A-395 


APPENDIX  7 

geographic  conditions,  mining  conditions  and  costs,  proximity  to 
transportation,  likely  development  date,  probability  of  development,  and 
other  property  characteristics  that  can  be  used  to  assess  comparability 
to  the  lease  tract.  The  terms  of  the  transaction,  such  as  royalty 
rate  and  payment  terms,  must  be  fully  determined,  especially  if  the 
transaction  1s  a  private  sale,  so  that  the  comparable  sale  may  be 
correctly  used  in  the  appraisal. 

2.2.4  Economic  Data  Report 

The  economic  data  report  represents  formal  documentation  of  the  data 
provided  by  the  Washington  off1ce/RET  market  study  and  any  additional 
information  obtained  by  the  RET.  The  report  will  contain  at  least  the 
minimum  economic  data  required  to  support  the  valuation  process.  Raw 
data  need  not  be  included;  however,  these  data  should  be  referenced 
in  the  report  to  maintain  an  audltable  link  to  the  data.  Sensitive 
and  proprietary  Information  can  be  Included  in  the  report,  but  the 
confidentiality  of  this  information  must  be  maintained.  The  report  must 
be  stamped  "proprietary"  1f  it  contains  confidential  data.  A  summary 
of  the  report  will  be  contained  in  the  appraisal  report  (discussed  1n 
Chapter  4) . 

An  outline  of  the  economic  data  report  1s  shown  1n  Exhibit  2.1.  The 
report  contains  three  sections  that  correspond  to  the  following  distinct 
categories  of  economic  data:  general  regional  economic  data,  specific 
lease  tract  economic  data,  and  lease-specific  comparable  sales  data. 

The  general  regional  economic  overview  section  will  contain  an  overview 
of  the  regional  market  activity.  Data  and  data  sources  used  to  assess 
the  short-,  intermediate-,  and  long-term  outlook  for  the  regional  coal 
reserves  will  be  documented;  the  market  study  prepared  jointly  by  the 
Washington  office  and  the  RET  will  be  summarized;  and  the  additional 
Information  provided  by  other  offices  and  collected  by  the  RET  will  be 
presented.  The  section  will  Include  an  assessment  of  regional  demand 
and  potential  markets,  regional  lease  sale  price  trends,  regional  coal 
price  trends  and  coal  price-quality  data,  and  an  evaluation  of  regional 
capacities. 
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EXHIBIT  2.1     OUTLINE  OF  ECONOMIC  DATA  REPORT 

I.     GENERAL  REGIONAL  ECONOMIC  QVERVIE*  SECTION 

A.  Regional  Demand  Overview 

1.  Short-*  Intermediate-,  and  long-term  demand  for  1n  situ 
and  produced  regional  coal 

2.  Short-/  intermediate-,  and  long-term  market  information 

B.  Regional  Supply/Demand  Relationships 

1.  Mine  production 

a.  Capacity 

b.  Production  expectation 

2.  Planned  additions  to  coal-fired  capacity  of  regional  utilities 

3.  Planned  expansions  and  conversions  of  large  industrial  coal  users 

4.  Export  potential  of  regional  coal 

C.  Trends  in  Regional  Coal  Prices 

1.  Short-  and  long-term  trends  in  produced  coal  prices 

2.  Past  and  new  coal  contract  prices 

a.  Coal  quality 

b.  Mining  method 

c.  End  user 

D.  Trends  in  Regional  Mining  Cost 

1.  Short-  and  long-term  trend  1n  mining  cost 

2.  Transportation  costs 

II.  SPECIFIC  LEASE  TRACT  ECONOMIC  DATA 

A.  General  Lease  Tract  Market  Information 

1.  Potential  markets 

2.  Potential  competition 

3.  Marketing  characteristics  of  associated  mine 

B.  Specific  Lease  Tract  Market  Information 

1.  Likelihood  and  timing  of  lease  tract  development  and  production 

2.  Coal  quality  and  produced  coal  price 
a.  Coal  price-quality  relationships 

3.  Transportation  access 
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EXHIBIT  2.1     OUTLINE  OF  ECONOMIC  DATA  REPORT  (Continued) 

C.  Neighboring  Mine  Information 

1.  Alternative  markets 

2.  Coal  type  and  quality 

3.  Contract  or  spot  prices 

4.  Transportation  access  and  costs 

5.  Mining  method 

6.  Operating  schedule 

7.  Capacity 

IIP.  LEASE-SPECIFIC  COMPARABLE  SALES  DATA 

A.  Transaction  Terms 

1.  Sale  price  and  terms 

2.  Location 

3.  Royalty  rate 

4.  Timing  of  development 

5 .  Other  terms 

B.  Geologic  Data 

1.  Geologic  conditions 

2.  Geographic  conditions 

C.  Mining  Data 

1 »  Mining  conditions 

a.  Overburden  data 

b.  Interburden  data 

c.  Coal  seam  data 

2.  Resource  information 

a.  Coal  type  and  quality  (proximate  analysis) 

b.  Recoverable  tonnage 

3.  Proximity  to  transportation 

D.  Marketing  Data  (1f  available) 

1.  Likelihood  of  market 

2.  Timing  of  market 

3.  Mine  unit  and  coal  price 

a.  Potential 

b.  Existing 
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The  specific  leas®  tract  econoalc  data  section  will  contain  property- 
specific  economic  data  used  either  to  evaluate  comparable  sales  data 
or  to  estimate  the  revenue  potential  of  the  property.  Data  and  data 
sources  used  to  develop  the  data  base  of  lease- related  information 
will  be  documented.  The  section  will  include  a  discussion  of  the 
potential  markets  for  the  lease  coal  and  an  evaluation  of  the  timing 
and  likelihood  of  the  lease  coal  markets.  Also  included  will  be  an 
estimate  of  likely  lease  coal  sale  prices  and  a  compilation  of  the 
coal  price-quality  data  that  will  provide  the  analytical  and  empirical 
foundation  for  coal  price-quality  adjustments.  The  section  will  contain 
information  concerning  transportation  access  and  costs,  contracted  coal 
prices,  and  other  data  obtained  from  neighboring  mine  owners  or  other 
sources.  Additionally.  Information  on  capacities,  costs,  and  markets 
for  competing  mines  should  be  discussed. 

The  lease-specific  ccaparable  sales  data  section  documents  the  data  and 
data  sources  used  to  develop  candidate  properties  for  comparable  sales 
analysis.  The  Information  contained  in  this  section  includes: 

1.  A  description  of  the  transaction,  including  the  parties 
involved,  the  transaction  date,  and  the  transaction 
terms. 

2.  A  legal  description  of  the  property,  including  tract 
name,  township,  range,  and  meridian. 

3.  A  property  description,  Including  transportation  net- 
works. 

4.  A  qualitative  and  quantitative  description  of  factors 
affecting  the  transaction  sale  price,  including  marketing 
outlook  at  the  time  of  the  transaction,  coal  type  and 
quality,  and  existing  or  potential  mine  status. 

For  completeness,  each  comparable  sale  property's  geologic  and  mine 
engineering  data  (discussed  in  Section  2.3)  is  included  in  this  section. 
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2.3     GEOLOGIC  AND  MINE  ENC  IG  DATA  REQUIREMENTS 

Geologic  and  mine  engineering  data  Include  legal  and  property  status 
characteristics?  geologic,  geographic?  and  geostructural  characteris- 
tics! and  capital  and  operating  cost  data  associated  with  property 
development.  The  purpose  of  collecting  geologic  and  mine  engineering 
data  is  twofold:  to  provide  the  mine  development*  cost*  and  production 
basis  for  determining  the  revenue  potential  of  property  development,* 
and  to  provide  the  essential  technical  information  to  compare 
characteristics  of  a  property  being  appraised  with  characteristics  of 
similar  properties  for  which  there  are  prior  transactions.  The  extent 
to  which  these  data  are  collected  depends  upon  the  availability  of 
data  and  the  certifying  body's  judgment  that  an  adequate  data  base  is 
available  to  conduct  a  meaningful  appraisal;  the  RET's  and  District  and 
Area  geologist's  and  mining  engineer's  assessments  of  available  data; 
and  the  ability  to  provide  adequate  rationale  for  assumptions  inferred 
from  limited  data. 

2.3.1  Property  Status  Data 

A  legal  description  of  the  property  should  be  developed.  The 
description  should  include  boundary  information  and  other  pertinent 
title  and  record  data  obtained  from  public  offices*  deed  depositories* 
or  other  sources  of  public  records.  Property  status  must  be  delineated 
prior  to  valuation  since  it  affects  either  the  estimation  procedure 
or  the  applicability  of  prior  transactions  of  comparable  properties 
to  the  appraisal  process.  For  the  purpose  of  Federal  coal  property 
valuation*  each  property  may  be  classified  as  one  of  the  following  tract 
types;  a  single  tract  that  constitutes  a  mining  unit  (Ml!)  for  a  new 
mine  operation,  a  single  tract  that  constitutes  a  portion  of  an  MU  for 
a  new  mine  operation*  or  a  single  tract  that  constitutes  an  increment  to 
an  existing  mine  operation.  These  classifications  are  discussed  further 
1n  Section  3.4. 
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2.3.2  Site  ^inability  Data 

Geologic  and  mine  engineering  data  should  be  developed  for  the  property 
being  appraised  and  for  properties  for  which  prior  sale  transaction 
Information  1s  available.  The  purpose  of  these  data  1s  to  provide 
the  RET  with  sufficient  Information  to  either  specify  a  mine  plan  for 
the  property  or  to  compare  salient  property  characteristics  between 
the  property  being  appraised  and  prior  public  or  private  coal  sale 
transactions.  Geologic  and  engineering  property  Information  that  should 
be  developed*  if  available,  are: 

1.  Geologic  properties  of  the  tract,  including  coal 
type,  coal  quality  and  physical  properties  of  coal, 
interburden,  and  overburden,  as  well  as  conditions  that 
affect  the  mlnabmty  (e.g.,  special  water  problems  or 
rock  mechanics) . 

2.  Geometric  characteristics  of  the  tract,  Including  areal 
extent,  continuity,  thickness,  and  depth  of  the  deposit. 

3.  Geographic  characteristics  of  the  tract,  including 
location,  topography,  and  surface  conditions. 

2.3.3  Cost  Data 

Cost  data  are  used  to  evaluate  the  revenue  potential  of  the  property 
or  to  develop  an  adjustment  to  comparable  sale  transactions  to  account 
for  differences  in  property  attributes.  The  required  cost  data 
include  capital  cost  elements,  operating  cost  elements,  and  auxiliary 
cost  elements  that  characterize  the  economic  characteristics  of  mine 
development.  The  cost  data  to  be  collected  are  defined  by  the  mine 
plan  developed  for  the  property  to  be  appraised  and,  when  applicable, 
for  the  comparable  property.  The  specific  cost  elements  required  by 
the  appraisal  process  are  discussed  1n  detail  1n  Section  3.3.4  and  are 
summarized  as  follows: 
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1.  Capital  cost  elements*  which  Include  costs  associated 
with  preproductlon  activity*  mine  development,  and 
production. 

2.  Operating  cost  elements,  which  include  costs  associated 
with  labor,  material,  maintenance,  and  utilities. 

3.  Auxiliary  cost  elements,  which  include  contingency, 
indirect,  and  fixed  costs. 

2.3.4  Geological  and  Engineering  Data  Report 

The  geological  engineering  data  report  consists  of  three  sections 
corresponding  to  the  following  categories  of  technical  data:  geologic 
and  geographic  data,  engineering  mine  plan,  and  mine  engineering  data 
and  costs.  An  outline  of  the  geologic  and  engineering  data  report  is 
presented  in  Exhibit  2.2 

The  geologic  and  geographic  section  presents  data  for  the  coal  property 
being  appraised  and  for  prior  transaction  properties.  Geologic  and 
geographic  conditions  at  each  property  affect  engineering  considerations 
that  influence  mine  development.  In  some  cases,  drilling  and  geologic 
survey  data  will  be  available.  The  source  of  the  data  must  be 
documented,  and  maps  and  descriptions  of  geologic  sections  should  be 
included  1f  available.  If  these  data  are  unavailable,  the  method  for 
estimating  geologic  information  must  be  presented  and  substantiated. 
Differences  in  mine  and  lease  should  be  cited. 

The  nine  plan  section  presents  several  possible  alternative  mine  plans 
for  all  properties  (i.e.,  comparable  properties  and  property  to  be 
appraised).  The  mine  plans  must  be  site-specific  to  account  for  all  the 
geotechnical  and  economic  considerations  relevant  to  the  property  since 
geologic,  geostructural >  and  geographic  conditions  at  the  site,  as  well 
as  economic  factors,  influence  mine  development.  Generic  mine  plans 
should  be  avoided.  Consideration  should  be  given  to  mine  development 
that  may  reasonably  be  applied  to  the  conditions  at  the  site. 

The  sine  engineering  section  documents  the  data  from  which  mlnabllity 
considerations  are  drawn.  The  purpose  of  this  section  is  to  present 
the  engineering  data  specific  to  property  development.   The  data  are 
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EXHIBIT  2.2  OUTLINE  OF  GEOLOGIC  AND  ENGINEERING  DATA  REPORT 

I.  GEOLOGIC  AND  GEOGRAPHIC  SECTION 

A. 

Legal  description  of  the  area 

1.  Legal  location 

2.  Map  showing  general  affected  area*  to  Include  roads* 
ditches,  canals,  culverts,  and  topography  1f  these 
preclude  mining 

B. 

Geologic  characteristics 

1.  Overburden  volume,  average  thickness,  and  physical 
properties 

2.  Interburden  characteristics,  average  thickness,  and 
physical  properties 

C. 

Coal  quality  per  bed  (proximate  analysis) 

1.  Btu/pound 

2.  Percent  sulfur 

3 .  Percent  ash 

4.  Percent  moisture 

5.  The  laboratory  that  conducted  the  analysis  and  the  date 
of  the  analysis 

D. 

Coal  quantity  by  bed 

1.  Average  thickness 

2.  Tonnage  by  40-acre  subdivision 

a.  In-place 

b.  Recoverable 

E. 

Additional  Data 

1.  Hydrologlc  data  and  problems 

2.  Geologic  data  and  problems 

a.  Isopachs  -  overburden,  Interburden,  coal 

b.  Structure 

3.  Recommendation  of  the  District  on  company  data  that  was 
requested  for  existing  mines,  exchanges,  and  PRLAs. 

4.  Verification  provided  by  the  District  that  the  coal 
requested  by  the  company  does  not  exceed  the 
regulatory  allowance  when  leasing  by  application 
(I.e.,  emergency  or  bypass). 
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EXHIBIT  2.2     OUTLINE  OF  GEOLOGIC  AND  ENGINEERING  DATA  REPORT  (Continued) 

E.     Additional   Data   (Continued) 

5.  Information  provided  by  the  District  on  the  mining 
sequence  of  the  lease  modification  in  reference  to 
the  mine  when  a  lease  modification  1s  considered. 

6.  Special  stipulations 

II.  MINE  PLAN  SECTION 

A.  Mine  plan  scenario 

1»  Presentation  of  possible  mine  plans  by  the  District. 

2.  Company  data  provided  for  exchanges,  PRLAs*  lease 
modifications*  and  emergency  lease  applications. 
Evaluation  and  recommendations  of  the  District 
also  should  be  Included. 

III.  MINE  ENGINEERING  SECTION 

A.  Type  of  mine 

B.  Equipment  list 

C.  Manpower  requirements 

D.  Financial  data  (to  be  kept  proprietary) 

1.  Equipment  costs 

2.  Manpower  costs 

3.  Other  financial  data 

E.  Transportation  information 

1.  Type  of  transportation 

2.  Railroad  spur  -  loop  existence  at  or  near  site 

3.  Access  issues  and  problems 

F.  Facility  sites  and  Improvements 
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used  to  develop  the  property  mine  plan  used  in  subsequent  analysis. 
Also  Included  in  this  section  are  the  region-specific  cost  data  used 
to  develop  capital*  operating,  and  other  cost  elements  for  property 
valuation.  These  data  include  regional  salary  structure,  equipment 
prices,  local  tax  structure,  and  other  individual  cost  items  that 
comprise  the  cost  data  base  for  the  appraisal  process.  Differences 
between  mine  and  lease  should  be  explained. 

2.4     DATA  SOURCES 

Exhibit  2.3  lists  potential  sources  of  data  useful  to  the  appraisal 
process.      An  annotated   listing  of  data    sources    1s    Included    in  Appendix 

B. 
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EXHIBIT  2.3  POTENTIAL  SOURCES  OF  APPRAISAL  INFORMATION 

DATA  SOURCES 

DATA  TYPE 

Department  of  the  Interior 

Mineral  Management  Service 
Geological  Survey 
Office  of  Surface  Mining 
Bureau  of  Mines 

Royalty  management  data 
Coal  resource  data 
Mine-specific  information 
Mine  technology  data 

Department  of  Energy 

Current  and  historical  data 
on  reserves,  production,  and 
consumption.  Economic  fore- 
casts, electric  power  Industry 
data.  Mine  costing  data. 

Department  of  Commerce 

Coal  export  data 

Department  of  Labor 

Regional  labor  statistics, 
equipment  price  Indexes 

Department  of  Transportation 

Coal  transportation  data 

Interstate  Commerce  Commission 

Coal  transportation  data 

State  and  Local  Governments 

Prior  sales  transactions, 
regional  Information 

Coal  Property  Buyer/Sellers 

Comparable  sales  data 

National  Laboratories 

Forecasts  and  other  coal- 
related  data 

Private  Organizations  and 

Services 

Economic  and  cost  data 

Private  Producers  and 
Consumers 

Coal  prices,  markets,  capacities 

Mine  Owners 

Cost,  markets,  capacities,  mine 
plans,  and  contract  prices  of 
nearby  mines 
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3.     METHODS  AND  MODELS  USED  FOR  APPRAISAL 

3.1  INTRODUCTION 

An  appraisal  1s  an  unbiased  estimate  of  the  value  of  property.  The 
appraisal  process  1s  a  systematic  approach  to  property  valuation.  It 
consists  of  defining  data  requirements,  assembling  the  best  available 
data,  and  applying  an  appropriate  appraisal  method.  The  principles 
of  property  valuation  are  presented  1n  the  Uniform  Appraisal  Standards 

for  Federal Land  Acj^isltlons  and  in  The  Appraisal of  Real  Estate 

(1983).  These  principles  provide  guidance  to  formulating  procedures 
for  estimating  the  value  of  a  Federal  coal  property.  The  valuation 
of  a  Federal  coal  property  1s  particularly  complex  because  traditional 
indicators  of  market  activity  often  are  unavailable.  Most  Federal  coal 
properties  are  f1rst-t1me  offerings  to  potential  buyers;  consequently, 
market  Information  that  normally  results  from  prior  sales  of  property 
may  not  exist.  In  Its  absence,  the  valuation  procedure  must  extract 
from  other  available  data  a  defensible  estimate  of  Federal  coal  property 
value. 

Two  appraisal  methods  are  discussed — the  comparable  sales  approach  and 
the  income  approach.  In  the  comparable  sales  approach,  the  value  of 
a  property  Is  estimated  from  prior  sales  of  comparable  properties. 
The  basis  for  estimation  1s  that  the  market  would  Impute  value  to 
the  subject  property  1n  the  same  manner  that  1t  determines  value  of 
comparable  competitive  properties.  In  the  Income  approach,  the  value 
assigned  to  the  property  1s  derived  from  the  present  worth  of  future  net 
monetary  benefits.  When  sufficient  data  are  available,  the  comparable 
sales  approach  1s  preferred  to  other  appraisal  methods. 

3.2  COMPARABLE  SALES  APPROACH 

The  comparable  sales  approach  1s  a  method  of  estimating  Federal  coal 
property  value  that  relates  the  value  of  the  property  being  appraised 
to  the  value  of  comparable  properties  already  sold.  The  basis  of  the 
comparable  sales  approach  relies  on  the  following  characteristics: 

1.  Prices  are  determined  1n  a  competitive  market* 
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2.  Prices  result  from  the  negotiation  between  knowledgeable 
buyers  and  sellers. 

3.  Neither  buyer  nor  seller  1s  under  undue  pressure  to  buy 
or  sel  1 . 

4.  Variations  1n  property  attributes  between  the  property 
being  appraised  and  the  comparable  properties  can  be 
accounted  for  1f  necessary  through  a  monetary  adjustment 
to  each  comparable  property's  value. 

The  approach  may  be  applied  when  1t  1s  determined  that  a  previous  sale 
1s  comparable.  Previous  sales  do  not  have  to  be  identical  in  order 
to  be  comparable  as  long  as  there  is  a  technically-based  judgement  of 
reasonable  similarity*  or  a  technically-based  adjustment  can  be  made  to 
account  for  differences.  For  example*  if  a  lease  being  appraised  has 
coal  of  higher  energy  content  (Btu)  than  a  comparable  sale*  the  price 
paid  for  the  comparable  sale  would  be  adjusted  upwards. 

3.2.1     Overview  of  the  Comparable  Sales  Approach 

The  general  procedure  for  applying  the  comparable  sales  approach  1s  as 
follows  (Fig.  3.1): 

1.  Data  Collection.  -Extensively  research  sources  of  com- 
parable sales  transactions  to  obtain  Information  about 
transactions  of  similar  properties.  Data  requirements 
for  comparable  sales  are  discussed  in  Chapter  2. 

2.  Eligibility.  Verify  the  accuracy  and  completeness  of 
information  and  evidence  of  a  transaction  between 
knowledgeable  participants  not  obligated  to  buy  or  sell. 


Review  the  property  attributes  for 
similarity  to  the  property  being  appraised  to  determine 
1f  the  data  can  be  used  without  adjustment  or  if  an 
adjustment  is  required.  If  an  adjustment  1s  required* 
determine  whether  sufficient  information  is  available  to 
adjust  for  differences  1n  property  attributes. 
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COMPARABLE  SALES 
APPROACH 


COMPARABLE  SALE 
TRANSACTION  SELECTION 


TEST  FOR  ELIGIBILITY 


PROPERTY  TO  BE  APPRAISED 


TERMS  AND  PRICES 

t 


NOT  OBLIGATED 
BUYER  AND  SELLER 

i 


TEST  FOR  SELECTABILITY 


SELECTABILITY  CRITERIA 

9    TERMS  OF  TRANSACTION 

•  PHYSICAL  CHARACTERISTICS 

•  MARKETS 

•  TRANSPORTATION  AND  ACCESS 
«    OTHER  CHARACTERISTICS 


PROPERTY  ATTRIBUTES 

•  TERMS  OF  LEASE  SALE 

•  PHYSICAL  CHARACTERISTICS 

•  MARKETS 

•  TRANSPORTATION  AND  ACCESS 

•  OTHER  CHARACTERISTICS 


>r*- 


ESTIMATION  OF  VALUE 


UNADJUSTED 
* 


DCF  ADJUSTMENT 
METHOD 

f 


REGRESSION 


RECONCILIATION 


SINGLE 
VALUE 


WEIGHTED 
AVERAGE 

+ 


ESTIMATE  OF  FEDERAL 
COAL  PROPERTY    VALUE 


FIGURE  3.1     OVERVIEW  OF  COMPARABLE  SALES  APPROACH 
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4.  Estimation  of  Value.  Estimate  value  of  offered  property 
using  either  unadjusted  or  adjusted  comparable  sale 
transactions  or  statistical  regression  of  comparable  sale 
data . 

5.  Reconciliation.  Reconcile  multiple  estimates  of  value 
Into  a  single  Indication  of  value. 

6.  Docwentatlon.  Document  the  process  and  rationale  used 
to  estimate  FMV. 

3.2.2  Eligible  and  Selectable  Comparable  Sale  Transactions 

The  Uniform  Appraisal  Standards  for  Federal  Land  Acquisitions  provides 
criteria  to  be  considered  when  evaluating  a  prior  transaction  as  a 
comparable.  The  criteria  are  as  follows: 

1.  Time  Interval  between  sale  date  and  appraisal  date. 

2.  Motivation  of  sales  transaction. 

3.  Similarity  1n  locatlonal  aspects. 

4.  Similarity  1n  use  and  Intensity  of  use. 

5.  Physical  and  economic  similarities. 

The  first  step  1n  the  comparable  sales  approach  1s  to  determine  whether 
a  prior  transaction  1s  truly  comparable.  The  test  for  comparability 
1s  a  two-t1ered  approach.  First*  the  RET  determines  1f  the  transaction 
1s  eligible.  Eligible  transactions  then  are  tested  for  selectabillty. 
Candidate  comparable  sale  transactions  are  screened  for  conformance  to 
eligibility  and  selectabillty  criteria.  Transactions  that  meet  the 
criteria  can  be  used  as  comparables.  The  RET  should  be  prepared  to 
defend  the  selection  of  comparable  sale  transactions.  Eligibility  and 
selectabillty  criteria  are  described  below. 
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3.2.2.1  Eligible  Transactions 

The  following  criteria  are  used  to  determine  eligible  tracts: 

1.  Transaction  Identification.  The  transaction  Identifica- 
tion should  be  based  on  an  extensive  search.  Evidence 
of  the  search  should  be  documented.  This  evidence  should 
include  details  on  where  property  records  were  obtained 
or  examined  and  how  supporting  information  was  obtained. 
Potential  sources  of  Information  Include  Federal  coal 
lease  sales,  state  and  local  offices,  Indian  tribes,  and 
private  sales. 

2.  Transaction  Terns  and  Price.  The  terms  and  price  of  the 
transaction  must  be  verified  and  documented. 

3.  Not-Obl igated  Buyer  and  Seller.  The  transaction  should 
be  examined  to  ensure  that  there  1s  no  indication  of 
undue  stimulus  to  buy  or  sell.  If  possible,  both 
the  buyer  and  the  seller  should  be  contacted  to  verify 
motivation  and  nature  of  the  transaction. 

4.  Knowledgeable  Buyer  and  Seller.  Evidence  should  be 
presented  demonstrating  that  the  transaction  involved 
a  knowledgeable  buyer  and  a  knowledgeable  seller  and 
that  the  transaction  was  intended  to  result  in  the  most 
financially  favorable  market  price  for  each. 

3.2.2.2  Selectable  Transactions 

A  selectable  transaction  is  an  eligible  transaction  that  can  be  used 
without  adjustment,  or  it  is  an  eligible  transaction  to  which  an 
adjustment  to  the  sale  price  can  be  made  to  account  for  differences  in 
property  attributes.  Property  attributes  to  be  compared  are  as  follows: 

1.  Tine  of  Sale  and  Market  Conditions.  Recent  transactions 
are  preferred  since  market  conditions  may  have  changed 
between  the  transaction  date  and  the  appraisal  date. 
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2.  Teras  of  Sale.  Value  1s  normally  stated  in  terms  of 
cash*  or  its  equivalent,  payable  at  the  time  of  sale. 
The  terms  of  sale  of  the  property  being  appraised  can 
differ  from  the  terms  of  the  eligible  transaction.  The 
differences  should  be  evaluated. 

3.  Physical  Characteristics.  Physical  characteristics 
(e.g..  stripping  ratio,  seam  thickness,  depth  to  deposit, 
continuity)  influence  property  value  and  marketability, 
and  differences  must  be  evaluated. 

4.  Coal  Characteristics.  Differences  1n  Btu  content,  sulfur 
content,  ash,  and  other  coal  quality  characteristics 
affect  coal  tract  value  and  marketability  and  must  be 
evaluated. 

5.  Production  Scheduling.  Coal  value  1s  affected  by  the 
timing  and  rate  of  production,  and  differences  should  be 
evaluated. 

6.  Access  to  Property  and  Transportation.  Access  to  the 
property  and  proximity  to  transportation  and  markets 
affect  coal  value. 

7.  Type  of  Market.  Consideration  must  be  given  to  the  type 
of  market  for  the  coal.  Differences  in  the  market  for 
the  coals  must  be  evaluated. 

8.  Likelihood  of  Development.  Timing  and  likelihood  of  coal 
development  must  be  evaluated  since  they  affect  the  value 
of  the  coal  lease. 

9.  Other  Factors.  Other  factors  that  may  cause  value 
differences  between  the  tracts  should'  be  evaluated  for 
similarity. 

3.2.2.3  Special  Considerations 

Certain  transactions  are  not  normally  considered  acceptable  evidence 
of  value.   Some  transactions  must  not  be  used  in  appraisals;  others 
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may  be  used  if  better  data  are  unavailable.  If  a  "questionable" 
transaction  1s  used,  the  RET  must  explain  the  basis  for  the  price  paid 
and  present  clear  evidence  as  to  why  the  transaction  represents  a  useful 
Indicator  of  value.  Transactions  that  cannot  be  used  as  comparable 
sales  include  sales  that  do  not  show  evidence  of  a  buyer  and  seller 
not  obligated  to  buy  or  sell  (e.g.,  condemnation  sales  or  sales  where 
the  threat  of  condemnation  entered  Into  negotiations).  Sales  between 
Interrelated  companies  should  not  be  used  unless  It  can  be  shown  that 
the  sale  represents  an  arm's-length  transaction.  Sales  by  government 
organizations  that  may  have  had  objectives  other  than  receipt  of  market 
value  (e.g.,  Industrial  development)  should  not  be  used  unless  1t  can 
be  ascertained  that  competition  among  bidders  1n  these  sales  was  Itself 
sufficient  to  ensure  receipt  of  FMV. 

3.2.3    Comparable  Sales  Estimating  Method 

The  comparable  sales  approach  Is  preferred  to  other  appraisal  methods 
when  comparable  sales  transactions  are  available.  Comparable  sale 
transactions  can  be  used  to  estimate  the  value  of  an  offered 
coal  property  by  any  of  three  alternative  approaches:  unadjusted 
transactions,  DCF  adjusted  transactions,  and  regression  analysis.  The 
simplest  approach  1s  the  use  of  one  or  more  unadjusted  comparable  sale 
transactions  to  estimate  coal  property  value.  An  unadjusted  transaction 
can  be  used  when  1t  appears  that  there  1s  sufficient  commonality  between 
comparable  and  offered  property  characteristics  that  the  unadjusted 
comparable  value  provides  a  reasonable  estimate  of  offered  property 
value.  The  second  approach  1s  to  adjust  one  or  more  comparable  sale 
transactions  to  account  for  differences  1n  property  characteristics. 
The  third  approach  1s  to  develop  a  regression  equation  using  comparable 
sales  transaction  data  that  relate  offered  property  value  to  the 
property's  characteristics.     Each  approach  1s  discussed  below. 

3.2.3.1    Unadjusted  Transactions 

The  comparable  sales  approach  involves  comparing  characteristics  of  the 
comparable  sale  transaction  and  those  of  the  property  to  be  appraised. 
If  the  characteristics  of  the  comparable  sale  transaction  tend  to  match 
those    of    the    offered    tract,    the    unadjusted    transaction    price    may    be 
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used  as  an  estimate  of  value.  The  use  of  unadjusted  comparable  sales 
transactions  generally  1s  the  most  popular  appraisal  method  and  often 
■1s  used  when  circumstances  permit.  Its  advantage  1s  that  1t  reduces  the 
need  to  make  complicated  adjustments  to  the  comparable  sale  transaction 
values,  thus  reducing  the  time  required  to  complete  an  appraisal. 

The  RET  should  search  for  comparable  properties  that  have  similar 
physical  characteristics  to  the  offered  property  (e.g.,  geologic* 
geographic).  These  properties  then  are  compared  for  similarity  between 
other  property/transaction  characteristics,  as  discussed  In  Section 
3.2.2.  Individuals  familiar  with  the  regional  coal  activity  may  provide 
an  Indication  of  which  comparable  properties  are  similar  to  the  offered 
property. 

Unadjusted  transaction  prices  can  be  used  when  the  characteristics 
between  the  comparable  properties  and  the  offered  property  are 
sufficiently  similar  that  an  adjustment  to  the  transaction  price 
does  not  seem  worthwhile.  Single  or  multiple  unadjusted  sale  prices 
of  comparable  properties  whose  characteristics  bracket  the  offered 
property's  characteristics  may  be  used  to  estimate  offered  property 
value.  The  reconciliation  of  multiple  unadjusted  prices  to  a  single 
Indication  of  value  1s  discussed  in  Section  3.2.4. 

3.2.3.2  Adjusted  Transactions  (DCF  Method) 

An  adjusted  comparable  sales  transaction  is  used  if  it  1s  necessary  to 
account  for  differences  between  the  characteristics  of  the  comparable 
property  and  the  offered  property.  Various  methods  for  adjusting 
comparable  sale  transaction  values  to  estimate  offered  tract  value  are 
available.  In  this  section,  the  DCF  adjustment  method,  which  estimates 
the  financial  Impact  of  differences  in  property  characteristics,  is 
discussed.  For  all  Intents  and  purposes,  it  is  the  only  technically 
based  adjustment  method  available  at  this  time  for  Federal  coal  lease 
valuation. 

Past  BLM  practice  has  been  to  determine  individual  arithmetic 
adjustments  for  each  value- influencing  characteristic  that  differs 
between  the  offered  and  comparable  properties.  The  individual 
adjustments  are  summed  to  convert  the  comparable  sale  value  to  an 
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estimate  of   offered   property    value.      This    individual    adjustment   method 
1s  commonly  applied  in  appraisals.     An  example  is  shown  in  Exhibit  3.1. 


EXHIBIT  3.1 


Offered  tract  has  lower  stri 
comparable  tract. 

Comparable  Sale  Price 
+  Value  stripping  ratio  difference 
+  Value  coal  Btu/lb  diffaranra 

Offered  tract  value  estimate 


tng  ratio 


3  cents  per  ton 
+1  cents  per  ton 

-3  -cents  ■  per  ton 
1  cents  per  ton 


The  Individual  value  differences  in  Exhibit  3.1  are  determined  by  the 
changes  in  a  DCF  model  output  for  a  "typical"  mine  in  the  region 
when  the  stripping  ratio  and  Btu/lb  are  individually  altered  by  the 
respective  differences  between  the  offered  tract  and  the  comparable 
tract.  While  this  approach  is  simple  to  apply*  there  is  some  concern 
with  Its  accuracy  because  it  ignores  potential  Interrelationships 
between  property  characteristics  and  also  assumes  that  both  the 
comparable  property  and  the  tract  being  evaluated  are  well  modeled 
by  a  typical  regional  mine.  Accordingly*  an  alternative  adjustment 
procedure  that  will  mitigate  these  concerns  is  recommended  when  multiple 
significant  adjustments  are  necessary.  The  alternative  procedure  is  as 
follows!  First*  estimate  a  DCF  net  present  value  (NPV)  for  each  tract* 
using  a  hypothetical  most-Hkely  mine  plan.  Next*  apply  either  of  two 
adjustment  methods  to  estimate  a  value  for  the  offered  tract. 

In  the  first  adjustment  method,  an  arithmetic  adjustment  to  the 
comparable  sale  transaction  price  is  performed  as  follows: 

1.  Calculate  the  difference  between  the  NPVs  of  the  offered 
and  comparable  tracts. 

2.  Add  the  difference  to  the  comparable  sales  actual  value. 

The  result  is  an  estimate  of  the  value  per  ton  of  the  offered  tract. 
The  arithmetic  adjustment  method  is  illustrated  in  Exhibit  3.2. 
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EXHIBIT  3.2 
Arlthaetlc  Adjustaent  Method 

1.  Calculate     the      difference     between     offered      tract     and 
comparable  tract  NPVs. 

Offered  tract  NPV  4.5  cents  per  ton 

-  Comparable -sale  tract  -NPV  -  6.Q  cants -per  ton 

Arithmetic  adjustment  factor  -  1.5  cents  per  ton 

2.  Add  the  difference  to  the  comparable  sale  price. 


Comparable  sale  actual   price 

+  Arithmetic  adjustment  factor 

Offered  tract  value  estimate 


3.0  cents  per  ton 
-   1  ,5  cents   par  -ton 

1.5  cents  per  ton 


In  the  second  approach,  a  proportional  adjustment  to  the  comparable  sale 
transaction  price  1s  performed  as  follows: 

1.   Calculate  the  ratio  between  the  NPV  of  the  offered  tract 
and  the  NPV  of  the  comparable  tract. 

2.  Multiply  the  comparable  sale  actual  value  by  the  ratio. 

The  result  1s  an  estimate  of  value  per  ton  of  the  offered  tract. 
The  proportional  adjustment  method  1s  Illustrated  1n  Exhibit  3.3.  The 
proportional  adjustment  method  currently  1s  under  study.  The  arithmetic 
adjustment  method  1s  the  preferred  approach  until  the  study  1s  completed 
and  evaluated. 
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EXHIBIT  3.3 


Proportional  Adjustaent  Method 


1  c 


2. 


Calculate  the  ratio  between  offered  tract  and  comparable 
tract  NPVs. 


Offered  tract  NPV 
*  Comparable  sale  tract  NPy 
Proportional  adjustment  factor 


4.5  cents  per  ton 
t  6.0  cents  pen  ton 
0.75 


Itlply  the  comparable  sale  price  by  the  ratio. 

Comparable  sale  actual  price         3.0  cents  per  ton 
x  Era&ortlonal  »adj-ustment  factoc     xjljs. 

Offered  tract  value  estimate         2.25  cents  per  ton 


In  each  adjustment  method*  the  adjustment  1s  determined  by  modeling  each 
tract  as  an  Income  producing  property.  A  net  present  value  of  annual 
cash  flow  1s  calculated  from  revenues  and  costs  derived  from  the  model. 
Stated  briefly,  the  NPV  1s  estimated  using  a  DCF  analysis  as  follows: 

1.  Develop  a  mine  plan  for  the  property. 

2.  Develop  annual  costs  and  revenues  based  on  the  mine  plan 
and  expected  coal  prices. 

3.  Select  a  discount  rate  and  compute  the  NPV  of  the  annual 
cash  flow.  The  NPV  1s  a  measure  of  tract  value. 

The  procedure  for  estimating  NPV  using  the  DCF  method  1s  discussed  1n 
detail  1n  Section  3.3. 
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3.2.3.3  Regression  Analysis 

Regression  analysis  1s  an  alternative  comparable  sales  method  for 
estimating  value.  Application  of  multiple  regression  procedures  deter- 
mines an  expression  of  price  1n  terms  of  Independent  characteristics 
that  contribute  significantly  to  property  value.  This  application 
requires  sufficient  data  to  develop  statistically  significant  results. 
The  estimation  procedure  1s  as  follows: 

1.  Collect  data  concerning  property  value  (price)  from  past 
sales  and  each  attribute  contributing  to  value.  Analyze 
the  data  to  determine  1f  the  data  base  1s  sufficient  to 
provide  statistically  significant  results. 

2.  Apply  multiple  regression  procedures  to  determine  a 
statistical  expression  of  property  value  1n  terms  of  the 
property  attributes. 

3.  Estimate  value  by  applying  the  attributes  of  the  Federal 
coal  property  being  appraised  to  the  regression  equation. 

Regression  analysis  is  now  difficult  to  implement  successfully  for 
coal  property  evaluation  because  the  data  required  for  implementation 
are  not  currently  available.   However,  as  more  comparable  sales  data 
become  available,  the  necessary  data  base  may  be  developed.   Regression 
analysis  is  illustrated  in  Exhibit  3.4. 

3.2.4  Reconciliation  of  Indicated  Values 

The  final  step  In  the  comparable  sales  approach  is  the  reconciliation 
of  estimated  (unadjusted  or  adjusted)  values  Into  a  single  indication 
of  value  of  the  property  being  appraised.  In  determining  a  single 
value  from  a  set  of  estimated  values  (value  Indications)*  the  RET  may 
give  more  weight  to  specific  estimated  values  if  the  values  are  more 
representative  of  FMV.  For  example*  more  recent  transactions  may  be 
preferred  to  older  transactions*  or  a  particular  transaction  may  differ 
in  only  one  attribute.  Regardless  of  the  method  of  reconciliation  used, 
its  purpose  is  to  provide  a  single  estimate  of  property  value.  The 
RET,  therefore,  should  provide  a  clear  rationale  for  the  approach  to 
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EXHIBIT  3.4 

An  estimate  of  FMV  of  a  Federal  coal  lease  property  1s  required.  Recent 
sales  of  virtually  Identical  coal  properties  are  available  1n  which  the 
only  significant  difference  between  each  property  1s  the  depth  to  the 
coal  seam.  To  estimate  FMV,  comparable  sales  data  are  Obtained  that 
relate  sale  price  to  depth  to  deposit*  as  listed  below.  The  depth  to 
deposit  of  the  Federal  property  1s  138  feet. 


Sale  Pr1< 

:e 

Depth  to  Deposit 

Sale  Pr 

fee 

Depth  to  Deposit 

(cents  per 

ton) 

(feet) 

(cents  per 

ton) 

(feet) 

7.2 

150 

8.2 

173 

7.5 

140 

8.6 

146 

7.6 

132 

8.7 

170 

7.7 

151 

9.0 

161 

7.8 

139 

9.0 

194 

7.9 

154 

9.4 

171 

8.0 

164 

9.7 

207 

8.2 

152 

9.9 

201 

Simple  linear  regression  formula:  V  =  a  +  b  D 
where 

V  =  estimated  property  value 
D  =  depth  to  deposit 

Applying  the  linear  regression  technique: 

a  =  3.43 

b  =  0.0305 
and 

V  *  3.43  +  0.0305  D  (cents  per  ton) 

If  the  correlation  coefficient  and  parameter  significance  tests  are 
acceptable,  proceed. 

For  the  tract  being  appraised  D  ■  138  ft.  Thus, 

V  -  3.43  +  0.0305  (138) 

V  =  7.6  cents  per  ton 

Fair  market  value  is  set  equal  to  the  calculated  price:  FMV  =  7.6  cents 
per  ton. 


39 

A-419 


APPENDIX  7 

reconciling  the  indicated  values.  Values  estimated  by  different  methods 
should  not  be  reconciled  together;  that  is*  unadjusted  estimates  should 
not  be  combined  with  adjusted  estimates  to  produce  a  single  indication 
of  value.     One  of  the  following  reconciliation  methods  may  be  used: 

1.  A  single  estimate  of  property  value  may  be  selected  from 
alternative  value  indications  if*  in  the  RET's  judgment* 
it  is  the  only  meaningful  indication  of  property  value. 
Basing  an  estimate  of  value  on  a  single  observation 
generally  is  undesirable  unless  it  can  be  shown  that  the 
observation  is  highly  informative  and  clearly  superior  to 
others. 

2.  Two  or  more  value  indications  may  be  combined  into  a 
single  estimate  using  a  weighted  averaging  technique. 
When  a  weighted  average  1s  used*  the  rationale  for 
deriving  a  weighting  scheme  must  be  documented. 

3.3     INCOME  APPROACH 

The  use  of  comparable  sales  1s  the  most  direct  and  accurate  method  of 
estimating  value.  Consequently*  an  exhaustive  search  for  comparable 
sales  data  should  be  made  before  considering  other  appraisal  methods. 
In  the  absence  of  comparable  sales  data*  the  income  approach,  which 
measures  the  value  of  a  property's  earning  potential,  is  a  viable 
alternative.  The  value  imputed  to  a  Federal  coal  property  is  determined 
by  the  expectation  of  future  benefits.  The  income  approach  attempts  to 
quantify  these  benefits  into  a  single  indication  of  value  by  converting 
future  monetary  benefits  to  present  value  at  a  specified  discount  rate. 
The  process  of  converting  future  benefits  to  present  value  is  called 
discounting. 

The  Income  approach  estimates  NPY  of  a  Federal  coal  property  by 
discounting  projected  annual  cash  flow  to  the  present.  The  projected 
annual  cash  flow  1s  determined  from  projected  annual  revenue*  capital 
and  operating  costs,  taxes*  and  other  expenses.  The  data  required  to 
implement  the  approach  are  based  on  the  economic  and  engineering  reports 
discussed  in  Chapter  2.  This  information  is  used  to  project  annual 
revenue  and  cost  estimates  for   property   development. 
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The  difficulty  with  using  the  income  approach  to  value  Federal  coal 
property  is  its  reliance  on  reasonably  accurate  estimates  of  potential 
coal  markets  and  mining  costs.  Uncertainty  in  potential  coal  markets 
affects  the  likelihood  of  selling  the  coal  and  the  likelihood  of 
the  timing  of  coal  production.  Uncertainty  in  produced  coal  price 
and  capital  and  operating  costs  affects  the  property's  income  stream. 
Consequently,  the  NPV  of  the  income  stream  obtained  by  this  method 
depends  critically  on  the  quality  of  the  research  and  the  effort  given 
to  developing  the  input  parameters.  Although  methods  are  presented 
in  this  guide  to  account  for  uncertainty,  it  is  important  that  all 
assumptions  and  input  values  be  reviewed  for  completeness  and  soundness 
before  the  result  of  the  DCF  analysis  1s  accepted  as  a  reasonable 
estimate  of  a  tract's  market  value.  Because  of  the  uncertainty  inherent 
in  this  method,  an  exhaustive  search  for  a  comparable  sale  should  be 
made  prior  to  the  use  of  the  income  approach. 

3.3.1     Overview  of  the  Income  Approach 

The   general    procedure   for    applying    the    income    approach    is    as    follows 
(Fig.  3.2): 

1.  Asseable  Data.  The  economic  and  engineering  reports 
provide  the  economic,   market,    and  technical   data. 

2.  Develop  "Best"  Mine  Development  Plan.  Alternative  or 
truncated  mine  plans  contained  in  the  engineering  report 
are  developed  further  to  determine  the  "best"  mine 
development  plan  for  the  property.  The  RET  must  be  able 
to  defend  the  plan  as  the  "best"  development  plan  for  the 
tract. 

3.  Develop  Data.  Capital  and  operating  costs,  production 
rate,  development  schedule,  and  projected  revenues  are 
developed.  The  RET  must  be  able  to  defend  the  selection 
of  data. 
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FIGURE  3.2      OVERVIEW  OF  INCOME  APPROACH 
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4.  Integrate  Data.  Economic  and  cost  data  are  Integrated  to 
develop  estimates  of  annual  cash  flow. 

5.  Discounted  Cash  Flow  Analysis.    The  NPV  of  future 
benefits  1s  determined  by  the  DCF  method. 

3.3.2  Mine  Plan  Selection 

Alternative  mine  plans  Included  1n  the  engineering  report  provide  the 
basis  for  determining  a  detailed  mine  development  plan  for  the  property. 
The  property  mine  plan  should  represent  the  "best"  development  method 
for  the  tract  as  determined  by  tract-spedf  1c  characteristics.  The  RET 
should  be  prepared  to  defend  the  development  plan. 

A  full  mine  plan  may  not  be  necessary  for  small  tracts  next  to  an 
existing  mine.  In  this  case»  the  mine  plan  need  only  show  how  the 
Federal  tract  will  be  mined  so  that  prorated  capital  costs,  operating 
costs,  and  contract  coal  prices  can  be  applied  correctly  1n  the 
valuation  process. 

3.3.3  Determining  Revenues 

The  production  schedule  developed  from  the  mine  plan  should  be  combined 
with  estimated  or  known  coal  price  Information  to  determine  expected 
revenues  associated  with  the  mine  operation. 

3.3.4  Determining  Mining  Costs 

The  mining  costs  developed  for  the  property  mine  plan  Include  capital 
and  operating  expenditures  associated  with  the  mine  operation.  Capital 
costs  and  operating  expenses  are  estimated  from  Individual  cost 
elements. 

3.3.4.1  Capital  Cost  Elements 

Capital  cost  elements  Include  expenditures  for  services,  construction, 
and  equipment  associated  with  preproductlon  activity,  mine  development, 
and  production.  Capital  cost  elements  are  as  follows: 
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Presiding  Studies.   The  premlnlng  studies  cost  element 
includes  expenditures  associated  with  exploration,  en- 
vironmental, and  engineering  studies.   Exploration  cost 
Includes  all  field  activity  required  to  define  the 
resource  sufficiently  for  project  feasibility  analysis 
and  mine  design.    Environmental  cost  Includes  the 
cost  of  developing  baseline  environmental  data  and  es- 
tablishing mitigation  protocol  and  monitoring  activities 
to  ensure  compliance  with  Federal  and  State  regulations. 
Engineering  cost  1s  the  cost  of  engineering  design 
activities,  Including  contractor  fees  for  engineering 
design  and  contractor  management.   Prelease  costs  also 
should  be  included  because  bidders  probably  tend  to  act 
as  if  they  are  not  sunk  costs  but  are  overhead.  If 
specific  cost  data  are  unavailable,  the  premining  cost 
element  may  be  estimated  as  10  percent  of  total  capital 
cost.4 


Percentage  estimates  of  cost  elements  are  based  on  information 
contained  in  Bureau  of  Mine  studies,  Department  of  Energy 
Studies,  and  other  sources.  See  for  example,  Katell,  S.»  and 
E.L.  Hemingway,  "Basic  Estimated  Capital  and  Operating  Costs  for 
Underground  Bituminous  Coal  Mines,"  Bureau  of  Mines  Information 
Circular  (various  years);  Bertoldl,  M.J.,  "Preliminary  Economics 
of  Mining  a  Thick  Coal  Seam  by  Dragline,  Shovel-Truck,  and 
Scraper  Mining  Systems,"  Bureau  of  Mines  Information  Circular, 
1971;  Adams,  R.C.,  et  al . ,  "Technical  and  Cost  Evaluation  of 
Candidate  Large  Scale  Open  Pit  Oil  Shale  Mining  Methods  1n 
Colorado,"  Bureau  of  Mines  Open  File  Report  156-77,  1976;  Science 
Applications,  Inc.,  "RAMC  Underground  Mining  Cost  Equations 
Development,"  prepared  for  the  Energy  Information  Administration, 
1983;  Science  Applications,  Inc.,  "RAMC  Surface  Mining  Cost 
Equations  Development,"  prepared  for  the  Energy  Information 
Administration,  1983. 
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2.  Sft®  Preparation  »d  Surface  Facilities.  Site  prepara- 
tion cost  Includes  expenditures  to  clear  and  grub  the 
area  1n  preparation  for  mining  and  facility  siting. 
Also  Included  are  costs  to  provide  access  to  the  mine 
site  and  to  upgrade  existing  roads.  Surface  facilities 
cost  Includes  costs  associated  with  the  construction 
and  supply  of  surface  facilities  required  to  support 
the  mining  operation.  This  Includes  construction  costs 
for  general  offices,  engineering  offices,  changehouse, 
maintenance  shops,  warehouses,  and  load-out  facilities, 
as  well  as  fixtures  and  equipment  required  to  support 
the  facilities.  Also  Included  are  expenditures  for 
the  purchase  and  Installation  of  wells,  pumps,  treatment 
facility,  piping  distribution  system,  and  other  Items 
required  to  supply  potable  water  to  the  mine  site.  The 
surface  facility  cost  element  also  includes  the  cost  of  a 
mine  drainage  system  and  facilities  to  store  explosives, 
fuel,  and  water.  Data  for  estimating  these  costs  are 
provided  in  industry  cost  manuals  (e.g.,  Means«Bundiny 
Construction  Cogt  P.fl.ta.)>  vendors,  and  mine  cost  studies. 

3.  Mitm  Equlpoent.  Mine  equipment  cost  includes  purchase 
cost  of  all  equipment  delivered  to  the  site  and  spares 
required  to  sustain  production  rates  specified  by  the 
mine  plan.  Cost  includes  major  equipment  items  and 
auxiliary  Items  such  as  fire  protection  vehicles,  small 
trucks,  and  other  similar  items  used  directly  in  the 
mining  operation.  Equipment  costs  can  be  based  on  vendor 
quotes. 

4.  Preproductlon  Development.  Preproduction  development 
cost  Includes  the  cost  of  all  activities  required 
to  bring  the  mine  to  full  production.  For  surface 
mining,  these  activities  include,  in  part,  the  drilling, 
blasting,  loading,  hauling,  and  stockpiling  of  topsoll 
and  overburden  prior  to  ore  production.  For  underground 
mining,  the  activities  include  the  development  of  drifts 
prior  to  production. 
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5.  Indirect*   Administrative*   Contingency*   and   Working 

Capital.  Indirect  cost  accounts  for  miscellaneous 
costs  not  directly  attributable  to  a  specific  work 
item.  Administrative  costs  are  the  general  overhead 
and  administrative  costs  associated  with  nonproduction 
activity.  Contingency  is  an  allowance  to  provide  for 
unpredictable  costs  not  known  at  the  time  of  the 
estimate.  Working  capital  is  the  capital  required  to 
meet  payroll  expenses  and  other  billings  for  material 
Inventory*  to  carry  accounts  billings  for  material 
Inventory,  and  to  carry  accounts  receivable  until  revenue 
1s  generated.  If  specific  costs  cannot  be  determined, 
Indirect  and  administrative  costs  each  can  be  estimated 
as  2  percent  of  total  capital  investment. 

Contingency  must  be  included  in  the  valuation  process; 
it  can  be  estimated  as  10  percent  of  the  capital  cost 
of  equipment  plus  15  percent  of  the  capital  cost  of 
facilities.5  Working  capital  usually  is  estimated  as 
90  days  operating  and  administrative  costs.  Note  that 
working  capital  is  not  an  allowable  tax  deduction.  It 
is  treated  as  an  initial  capital  cost  and  is  returned  as 
"salvage"  at  some  future  date. 

3.3.4.2  Operating  Cost  Elements 

Operating  costs  are  expenditures  for  labor,  material,  maintenance, 
utilities,  indirect,  and  fixed  costs  incurred  during  mining  activities. 
Operating  cost  elements  are  as  follows: 


5Cited  in  memorandum  from  Thomas  J.  Blair,  Chief,  Economic  Evaluation 
Unit,  Bureau  of  Land  Management,  dated  September  24,  1979.  (See 
footnote  4,  d.  44.) 
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1.  Lafeoir,  Labor  cost  Includes  wages  for  hourly  and  salaried 
personnel.  Salaried  and  hourly  personnel  requirements 
are  determined  from  production  and  equipment  requirements 
specified  for  the  mine  plan.  Hourly  labor  manpower 
requirements  should  be  based  on  regional  operating 
schedules  and  labor  practices.  Additional  hourly  labor 
personnel  should  be  added  to  account  for  vacation*  sick 
leave,  and  absenteeism.  Wage  rates  should  be  based  on 
rates  prevailing  1n  the  region. 

2.  Eqoipaent  and  Supplies*  Equipment  supply  cost  Includes 
expenditures  for  fuel,  lubrication,  and  other  supplies 
for  mining  equipment,  as  well  as  the  cost  of 
scheduled  and  unscheduled  repairs.  Equipment  operating, 
maintenance,  and  supply  costs  may  be  estimated  from 
vendor  Information. 

3.  Utility.  Utility  cost  1s  the  cost  for  purchased 
electric  power.  Electric  power  requirements  can  be 
determined  from  estimates  of  electric  power  requirements 
of  equipment  and  surface  facilities.  Utility  cost  should 
be  based  on  prevailing  rate  schedules  obtained  from  the 
utility  serving  the  region. 

4.  Payroll  Overhead.  Payroll  overhead  1s  estimated  as  45 
percent  of  direct  labor  cost. 

5.  Contingency*  Indirect*  and  Fixed  Cost.  Contingency 
represents  the  cost  of  unpredictable  operating  expendi- 
tures? 1t  must  be  Included  1n  the  valuation  process. 
Contingency  1s  estimated  as  10  percent  of  the  equipment 
operating  cost  plus  15  percent  of  the  facilities 
operating  cost.  Indirect  cost  accounts  for  miscellaneous 
operating  expense  not  directly  attributable  to  a  specific 
work  element.  It  1s  estimated  as  15  percent  of  the 
direct  labor  and  supply  costs.  Fixed  cost  Includes 
expenditures  for  workman's  compensation,  the  cost  of 
Insuring  mine  property  and  equipment  against  loss,  and 
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the  cost  of  insuring  against  personal  Injury  and  property 
damage  liability.  Fixed  cost  1s  estimated  as  2  percent 
of  the  total  capital  investment. 

Annual  capital  and  operating  costs  are  based  on  equipment  requirements* 
manpower  requirements*  and  development  schedules  derived  from  the 
engineering  mine  plan.  These  data*  combined  with  projected  coal  price 
and  other  economic  data*  represent  the  input  to  the  DCF  analysis™ 

3.3.5  Discount  Rates 

The  Department  of  the  Interior  currently  uses  a  10  percent  real  post  tax 
rate  of  return  as  the  discount  rate  for  coal  lease  evaluation  and  will 
continue  doing  so  pending  the  results  of  final  studies  in  this  area. 
The  10  percent  post  tax  rate  is  derived  from  a  10  to  11  percent  pretax 
real  rate  of  return  suggested  by  studies  of  the  marginal  rate  of  return 
on  private  capital*  with  canceling  2  or  3  percentile  adjustments  for 
taxes  (-)  and  coal  development  risk  (+).  The  use  of  a  10  percent  post 
tax  rate  of  return  is  checked  periodically  for  results  that  consistently 
overestimate  or  underestimate  tract  values.  The  10  percent  rate  is 
a  return  on  total  assets  assuming  some  average  debt-equity  mix.  To 
avoid  double  counting*  debt  financing  should  not  be  assumed  in  the  DCF 
analysis. 

The  discount  rates  under  study  may  be  derived  from  the  weighted  cost 
of  capital*  the  default  free  rate  plus  adjustments,  the  marginal  return 
on  capital*  and  the  comparable  sales  deduction. 

3.3.5.1  Weighted  Cost  of  Capital 

The  weighted  cost  of  capital  is  a  firm-specific  investment  approach* 
although  it  has  been  employed  on  a  broader  scale.  It  involves  the 
concept  that  the  cost  of  capital  to  a  firm  1s  not  constant  nor  sole 
source.  Thus,  allowances  must  be  made  for  the  cost  of  both  debt  and 
equity.  Measuring  the  cost  of  debt  1s  usually  straightforward,'  however* 
measuring  the  cost  of  equity  presents  problems.  Various  capital-asset 
pricing  models  exist  to  approximate  the  cost  of  equity.  The  proportion 
of  debt  to  equity  financing  is  then  used  to  get  the  weighted  average 
cost  of  capital.   Sometimes  an  attempt  is  made  to  get  the  anticipated 
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proportions  of  debt  to  equity  so  the  weighted  cost  of  capital  will 
reflect  the  marginal  cost  rather  than  an  average.  Adjustments  for  taxes 
are  generally   Included  in  the  measurement  of  the  cost  of  debt. 

3.3.5.2  Default-Free  Rates 

The  default-free  concept  is  another  approach  to  arriving  at  a  discount 
rate.  It  can  be  determined  by  either  of  two  methods.  The  first 
method  is  the  default-free  rate  (usually  governmental  instruments)  plus 
adjustments  for  risk.  The  second  is  the  default-free  rate  with  risk 
accounted  for  in  the  cash  flow  model  scenarios  (also  known  as  the 
certainty-equivalent  approach).  A  wide  variety  of  different  subsets  of 
each  of  these  two  general  methods  exists. 

3.3.5.3  Marginal  Return  on  Investment 

The  estimated  aggregate  marginal  return  on  investment  averaged  over 
a  number  of  years  can  be  used  as  a  discount  rate.  This  rate  is 
an  aggregate  of  all  corporate  returns  on  new  investment.  It  1s  not 
specific  to  one  firm  or  industry. 

3.3.5.4  Comparable  Sales  Deduction 

If  comparable  property  value  or  Investment  value  is  known,  a  discount 
rate  can  be  determined  from  the  discounted  cash  flow  model.  The 
discount  rate  becomes  the  unknown  to  be  "solved  for"  in  the  discounted 
cash  flow  equation.  Knowledge  of  the  major  components  of  the  discounted 
cash  flow  model  is  essential  for  the  computed  discount  rate  to  be 
credible.  This  technique  allows  for  an  estimation  of  prevailing  rates 
used  by  other  firms. 


Robert  C.  Lind  et  al . ,  "Discounting  for  Energy  Risk  in  Energy  Policy," 
Resources  for  the  Future*  Johns  Hopkins  University  Press,  Baltimore, 
Maryland,  1982,  p.  81. 
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3.3.6  Discounted  Cash  Flow  Analysis 

Federal  coal  property  value  1s  estimated  as  the  NPV  of  the  projected 
annual  after-tax  cash  flow  of  the  mine  operation.  Annual  after-tax  cash 
flow  1s  determined  from  the  annual  cash  Income  (annual  revenue  -  annual 
cost)  and  taxes.  The  NPV  1s  the  sum  of  the  annual  after-tax  cash 
flows  discounted  to  the  present  at  a  specific  discount  rate.  Although 
conceptually  simple,  the  application  of  the  DCF  method  to  mineral 
property  valuation  can  be  complex. 

A  successful  estimation  of  NPV  requires  that  the  tax  consequence 
of  capital  Investment  be  handled  properly.  Consequently,  decisions 
concerning  the  handling  of  deductions  to  determine  taxable  income 
become  important  considerations  to  the  estimation  process.  Allowable 
deductions  are  subtracted  from  gross  income  to  determine  taxable  income. 
Deductions  include  royalties,  operating  expenses,  development  expenses, 
depreciation,  and  depletion.  Taxes  are  calculated  as  a  percentage  of 
taxable  income.  To  derive  annual  cash  flow,  annual  gross  revenues  in 
each  year  are  reduced  by  cash  outlays  including  tax  payments. 

The  application  of  the  Income  approach  using  the  DCF  analysis  to 
estimate  value  of  a  Federal  coal  property  1s  illustrated  1n  Exhibit  3.5. 

3.3.7  Incorporating  Uncertainty  in  the  Valuation  Process 

It  generally  is  acknowledged  that  estimates  of  fair  market  value 
Inherently  are  uncertain.  Despite  attempts  to  develop  the  most  accurate 
applicable  data,  differences  in  property  valuation  will  vary  among 
appraisers.  The  valuation  of  a  Federal  coal  property  using  DCF 
techniques  either  to  directly  determine  an  estimate  of  value  or  to 
adjust  comparable  sales  data  depends  on  estimates  of  future  events. 
These  events  cannot  be  estimated  with  certainty.  For  example,  there 
is  uncertainty  in  the  market  potential  for  the  coal  under  lease.  This 
uncertainty  affects  estimates  of  future  coal  prices  and  the  timing  of 
coal  production.  There  1s  uncertainty  in  mining  costs  that  affect  the 
income  stream  from  which  value  is  estimated.  And  there  is  uncertainty 
in  future  government  regulations  that  affect  the  risk  associated  with 
lease  development. 
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EXHIBIT  3.5 

Type  Mining:  Surface 

Production  Rate:  5,000,000  tons  per  year 

Mine  Life:  20  years 


Coal  Price:  $9.50  per  ton 
Royalty:  12.5  percent 
Discount  Rate:  10  percent 


Capital  Investment  Suanary  (In  Thousand  Dollars) 

Premlning  Studies  and  Site  Preparation  4,000 

Facilities  20,000 

Equipment  30,200 

Preproductlon  Development  2,500 

Indirect,  Administrative,  and  Contingency  17,200 

Replacement  Capital  (in  tenth  year)  20,000 

Annual  Operating  Cost  Summary  (In  Thousand  Dollars) 

Labor  (including  overhead)  9,100 

Supplies,  Maintenance,  and  Power  11,800 

Indirect,  Fixed,  and  Contingency  6,250 

Annual  Cash  Flour  Suanary  (1n  Thousand  Dollars) 


Capital 

Cash 

Present 

Discounted 

Year 

Investment 

Flow 

Worth  Factor 

Cash  Flow 

0 

67 

,400 

-67,400 

1.0000 

-67,400 

1 

11,716 

0.9091 

10,651 

2 

12,939 

0.8264 

10,693 

3 

12,674 

0.7513 

9,522 

4 

12,414 

0.6830 

8,479 

5 

12,347 

0.6209 

7,666 

6 

12,016 

0.5645 

6,783 

7 

11,824 

0.5132 

6,069 

8 

11,824 

0.4665 

5,516 

9 

11,824 

0.4241 

5,015 

10 

20 

,000 

-5,885 

0.3855 

-2,269 

11 

11,356 

0.3505 

3,980 

12 

11,156 

0.3186 

3,554 

13 

10,956 

0.2897 

3,174 

14 

10,956 

0.2633 

2,885 

IS 

10,956 

0.2394 

2,623 

16 

10,184 

0.2176 

2,216 

17 

10,184 

0.1978 

2,014 

18 

10,184 

0.1799 

1,832 

19 

10,184 

0.1635 

1,665 

20 

9,287 

0.1486 

1,380 

Net  Present  Value  (per  ton)  =  1/tons  x  V* Discounted  Cash  Flow 

NPV  =26.0  cents  per  ton 
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Uncertainty  may  be  Incorporated  1n  the  valuation  process  through  a 
number  of  analytical  techniques.  These  techniques  range  from  a 
sensitivity  analysis  that  evaluates  the  effect  on  value  of  input 
parameter  variation  to  an  adjustment  of  the  discount  rate  to  account  for 
risk.  The  guide  discusses  four  techniques  to  incorporate  uncertainty 
in  the  analysis.  The  techniques  are  as  follows: 

1.  Probability  Weighted  Scenarios.  A  procedure  by  which  the 
likelihoods  of  expected  outcomes  are  combined  to  yield 
an  expected  value* 

2.  Monte  Carlo  DCF  Analysis.  A  probabilistic  form  of 
sensitivity  analysis  in  which  the  probabilistic  variation 
in  Input  parameters  1s  systematically  incorporated  1n  the 
DCF  analysis  to  yield  an  expected  value. 

3.  Marketing  Uncertainty.  A  procedure  that  discounts  the 
estimated  value  based  on  subjective  criteria  linked  to 
the  likelihood  of  property  development. 

4.  Timing  of  Development.  A  procedure  that  incorporates 
development  timing  variation  1n  the  analysis  to  adjust 
for  market  uncertainties. 

An  additional  technique  is  to  incorporate  a  risk  premium  in  the  discount 
rate  to  account  for  the  higher  returns  required  by  the  investor  to  draw 
investment  capital  to  riskier  ventures.  The  increased  rate  frequently 
serves  as  a  proxy  for  the  potential  buyer's  uncertainty  of  future 
events.  In  general*  the  use  of  a  discount  rate  adjustment  to  account 
for  risk  is  not  recommended  because  of  the  overwhelming  subjectivity 
involved  in  selecting  the  risk  premium. 

3.3.7.1  Probability  Weighted  Scenario 

Despite  efforts  to  provide  an  accurate  measure  of  property  value  through 
the  estimation  of  Its  NPV,  uncertainty  is  an  important  and  unavoidable 
factor  in  the  valuation  procedure  since  it  is  impossible  to  obtain 
perfect  information  for  all  the  DCF  inputs*  some  of  which  depend  on 
future  events.   Uncertainty  can  be  included  in  the  valuation  procedure 
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by  using  probabilistic  methods.  The  simplest  probabilistic  method  is 
to  calculate  the  results  of  several  alternative  scenarios  and  to  combine 
them  by  assigning  a  probability  estimate  of  occurrence  to  each  scenario. 
This  procedure  is  illustrated  in  Exhibits  3.6 

3.3.7.2  Monte  Carlo  DCF  Analysis 

An  additional  probabilistic  method  1s  the  application  of  the  Monte 
Carlo  simulation  technique  to  the  DCF  method.  This  method  requires 
the  development  of  probability  distributions  for  the  Input  variables. 
Often,  Insufficient  data  limits  the  precise  development  of  probability 
distributions;  however,  assumed  distributions  (normal,  triangular, 
uniform,  etc.)  and  variances  (±  25%,  50%,  etc.)  may  be  used  based 
on  an  evaluation  of  the  data.  Repeated  application  of  the  DCF 
method  using  Monte  Carlo  simulation  generates  an  NPV  distribution  from 
which  a  single-weighted  average  (the  expected  NPV)  can  be  determined. 
The  variances  selected  for  the  Monte  Carlo  simulation  are  especially 
important  because  of  the  "options"  effect  resulting  from  assumed  small 
losses  and  nondevelopment  1n  negative  runs.  For  example,  higher 
variances  may  raise  values  of  marginal  properties  from  zero. 

3.3.7.3  Marketing  Uncertainty 

The  marketing  uncertainty  method  reflects  the  uncertainty  1n  marketing 
or  developing  coal  properties  by  assigning  an  additional  discount  factor 
to  adjust  the  estimated  value  for  the  likelihood  of  development  during 
the  10-year  diligence  period  or  other  applicable  period.  This  factor  1s 
applied  as  a  percent  discount  to  the  NPV  determined  by  the  DCF  analysis, 
which  is  netted  against  non-development  cost  times  its  likelihood. 

Because  of  the  subjectivity  Inherent  1n  selecting  a  discount  factor, 
the  selection  must  be  discussed  thoroughly  among  RET  members,  and  the 
rationale  for  its  use  must  be  fair  and  reasonable  (see  exhibit  3.6). 

3.3.7.4  Timing  of  Development 

Uncertainty  in  coal  marketability  may  be  Incorporated  1n  the  analysis 
by  adjusting  the  time  that  mine  development  begins.  For  example,  if 
a  market  analysis  suggests  that  the  prospects  for  selling  leasable  coal 
may  be  delayed  until  market  uncertainty  clears,  the  development  and 

A-433 

53 


APPENDIX  7 

EXHIBIT  3.6 

A  market  analysis  prepared  for  the  mine  1n  Exhibit  3.S  Indicates  a  SO 
percent  probability  that  the  coal  will  sell  for  $9. SO  per  ton,  a  40  percent 
probability  that  the  coal  will  sell  for  59.00  per  ton,  and  a  10  percent 
probability  that  the  coal  will  sell  for  $10.00  per  ton. 

The  net  present  value 

1s  computed  for  each  selling  price: 

1.  Scenario  1: 

Coal  price  ■  59.00  per  ton 
(probability  of  occurrence  ■  0.4) 

NPY  =  13  cents  per  ton 

2.  Scenario  2: 

Coal  price  ■  59.50  per  ton 
(probability  of  occurrence  =  0.5) 

NPV  =  26  cents  per  ton 

3.  Scenario  3 : 

Coal  price  ■  510.00  per  ton 
(probability  of  occurrence  =0.1) 

NPV  =  37  cents  per  ton 

The  probability  weighted  (expected)  net  present  value  1s: 

NPV  =  0.4  (13)  +0.5 

(26)  +  0.1  (37)  ■  21.9  cents  per  ton 

EXHIBIT  3.7 

A  market  analysis  prepared  for  the  mine  1n  Exhibit  3.5  Indicates  a  30 
percent  probability  that  the  coal  might  not  be  sold  within  the  10-year 
diligence  requirement.  If  a  market  Is  found,  the  coal  will  sell  for  S9.S0 
per  ton.  The  effective  tax  rate  1s  SO  percent.  Because  of  the  lead  time 
required  for  production,  a  decision  not  to  develop  the  lease  will  be  made 
at  the  end  of  the  fourth  year  Into  the  lease  1f  no  market  develops.  The 
bonus  bid  1s  expensed  against  other  Income  at  the  end  of  the  fourth  year 
if  a  decision  1s  made  not  to  develop  the  lease. 

The  NPV  of  the  produced  coal  Income  stream  (NPV  )  1s  as  determined  1n 
Exhibit  3.S.  p 


NPV 


526,048,000 


The  NPV  of  the  Income  stream  1f  coal  Is  not  produced  (NPV  )  1s 

np 

NPV   =  (0.538  x  PWF 

where 

B  =  lease  bonus  bid 
PWF  =  present  worth  factor. 

The  lease  bonus  bid  1s  calculated  as  follows: 

(1-0 .3) NPV  +  0.3  NPV   -  B  =  0 

0.7(26,048,000)    +  0.3(0.5)B(0.683)   -   B  =  0 
The  lease  bonus   bid  is 

8  =  20.3  cents  per  ton. 
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production  timing  should  be  adjusted  in  the  model  to  simulate  the  most 
likely  market  scenarios.  This  adjustment  has  the  effect  of  displacing 
costs  and  revenues  into  the  future,  thus  reducing  the  present  value  of 
the  Income  stream.  Timing  of  development  assumptions  can  be  used  either 
separately  or  1n  combination  with  the  other  techniques  described  above. 

3.3.8  Computer  Models  for  Mineral  Property  Valuation 

3.3.8.1  DCF  Computer  Program 

The  complexity  of  the  DCF  method  for  mineral  property  valuation  has  led 
to  the  development  of  specialized  computer  programs.  The  Coal  Resource 
Economic  Value  (CREY)  model  1s  an  example  of  a  computerized  DCF  program 
that  has  been  used  for  Federal  coal  lease  evaluation. 

A  DCF  computer  program  simulates  the  accounting  procedure  used  to 
determine  annual  cash  flow  of  a  mineral  project  and  to  develop  a  NPV 
of  the  cash  flow  stream.  The  financial  components  used  to  determine 
net  cash  flow  are  illustrated  in  Figure  3.3.  Generally,  the  user 
provides  exogenously  the  input  data  required  by  the  program  to  perform 
the  DCF  analysis.  However,  the  DCF  program  may  be  combined  with  mine 
simulation  and  costing  algorithms  to  provide  a  complete  formulation 
of  the  mine  economic  evaluation.  Uncertainty  in  input  values  may  be 
handled  through  sensitivity  analysis  1n  which  key  Input  parameters  are 
varied  selectively  through  their  range  of  probable  values. 

3.3.8.2  Monte  Carlo  DCF  Computer  Program 

The  need  to  Incorporate  uncertainty  in  the  valuation  process  resulted 
in  the  refinement  of  DCF  computer  codes  to  permit  Monte  Carlo 
simulation.  Uncertainty  in  Input  values  is  handled  by  the  Monte  Carlo 
simulation  program  by  using  assumed  probability  distributions  of  Input 
variables  rather  than  point  estimates.  The  simulation  randomly  samples 
each  variable  from  its  probability  distribution  and  performs  the  DCF 
calculation.  Repeated  application  of  the  simulation  results  1n  a 
frequency  distribution  of  the  output  from  which  an  expected  value  of 
NPV  can  be  determined. 
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TOTAL  REVENUE 


NON-CASH  CHARGES 

—  Depreciation 

—  Amortization 

—  Deferred  Deductions 

—  Depletion  Allowance 


=^== 


-^H  OPERATING  COSTS 


TAXABLE  INCOME 


J 


NET  CASH  FLOW 


FIGURE  3.3     CASH  FLOW  DIAGRAM 
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It  is  recommended  that  the  GEN4  Simulation  Model  for  Resource  Policy 
Evaluation  be  used  for  Federal  coal  property  appraisal.  This  model*  in 
application,  is  similar  to  the  CREY  model  previously  used  for  valuation; 
however,  it  has  the  advantage  of  optional  Monte  Carlo  simulation  if 
uncertainty  in  distributions  is  to  be  included  in  the  valuation  process. 

In  performing  Monte  Carlo  simulations,  some  combinations  of  input  values 
may  yield  negative  NPVs.  A  negative  NPV  indicates  either  a  reduced 
rate  of  return  on  investment  (i.e.,  a  rate  of  return  less  than  the 
discount  rate  used  in  the  simulation)  or  an  actual  loss,  depending  on 
its  magnitude.  In  performing  an  appraisal,  negative  values  will  be 
included  1n  the  NPV  distribution!  however,  they  will  be  accounted  for 
as  follows:  substitute  the  predevelopment  cost  whenever  a  negative  NPV 
goes  below  this  level;  I.e.,  it  is  assumed  that  unprofitable  mines  are 
not  developed  or  are  abandoned. 

3.3.8.3  Mining  Simulation  and  Costing  Algorithms 

Mine  simulation  and  costing  algorithms  are  available  to  assist  the  RET 
in  developing  annual  capital  and  operating  cost  estimates.  Surface  and 
underground  coal  mining  cost  computer  models  have  been  developed  which 
provide  procedures  for  estimating  detailed  capital  and  operating  costs 
and  other  requirements  of  proposed  or  existing  mine  operations.  Most 
mine  costing  models  simulate  the  engineering  processes  used  to  produce 
coal  through  either  surface  mining  or  underground  mining.  The  costing 
algorithms  essentially  are  accounting  procedures  which  contain  several 
distinct  steps  for  establishing  production  costs.  An  overview  of  the 
elements  of  a  typical  engineering  process  model  for  mine  costing  is 
illustrated  in  Figure  3.4. 

An  engineering  process  model  consists  of  algorithms  that  model  the 
discrete  activities  associated  with  coal  production.  These  activities 
are  defined  by  the  mine  plan  and  mine  technology  chosen  for  the  property 
development.  Using  this  information,  an  engineering  process  model 
can  generate  equipment  requirements,  manpower  requirements,  material 
requirements,  and  support  requirements  for  the  production  activity. 
Capital  and  operating  costs  are  developed  from  these  requirements. 
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MODEL 


MINING  PARAMETERS 

Required  production  (total  a  annual) 
SURFACE  MINING 

Stripping  ratio 

Overburden  type 

Mining  method  (ares,  contour,  open  pit| 
UNDERGROUND  MINING 

Seam  thickness 

Deptn 

Mining  type  (conventional, 

continuous,  kmgwail) 


OPERATING  SCHEDULE 
Scheduled  shifts  per  month 
Actual  shirrs  per  month 
Length  of  shift 


j    EQUIPMENT  PERFORMANCE  PARAMETERS 
t     Equipment  type 
i     Capacity 


EQUIPMENT 
SELECTION 
MODEL 


EQUIPMENT  TYPES  AND  NUMBERS 
Overourden  drilling  &  blasting 
Overburden  removal 
Coal  drilling  &  blasting 
Coat  loading 
Coal  hauiage 
Land  reclamation 
Auxiliary 


Efficiency 
Cycle  time 


EQUIPMENT  PURCHASE  PRICES 


Drills 

Draglines 

Shovels 

End  loaders 

Trucks 

Dozers 

Scrapers 

Auxiliary 


Continuous  miner 

Loader 

Shuttle  car 

Roof  bolter 

LongwaK  face  equipment 


EQUIPMENT 
INVESTMENT 
COST 
MODEL 


INVESTMENT  PARAMETERS 
Capital  investment 
Depreciation  schedule 


n 


I      Auxiliary  5 


WAGE  RATES 
Hourly  personnel 
Salaried  personnel 


LABOR 

REQUIREMENTS 

MODEL 


WJnriB.  j 

wsonnel  j 


'     LABOR  REQUIREMENTS 
-tSb-J        (By  type  ol  equiomentl 

u r 


j    FRINGE  BENEFITS 

Payroll  tax 
I      Workman's  compensation 
|      Insurance/welfare 
j      Vacation/holidays 
•     Sick  leave 


MATERIALS/SUPPLIES  USAGE  RATES 

Fuel/power 

OS/lubricants 

Replacement  parts 

Explosives 


PAYROLL 
MODEL 


I" 


-*»    ANNUAL  PAYROLL 


r. 


MATERIALS/SUPPLIES  COSTS 
J     Fuel/power  consumDtion 

*  Qil/lubricant3 

|     Replacement  parts 
H      Explosives 

J  OTHER  COSTS    (OPTIONAL) 

I     Coal  royalties 

s     Property  tax 

:     Equipment  insurance 

*  Reclamation  tax 
|     Severance  tax 

.     Income  taxes 


OPERATING 

EXPENSE 

MODEL 


TOTAL  ANNUAL 
OPERATING  EXPENSE 


I 


ANNUAL  MINE  COSTS 


k*J 


COAL  SELUNG  PRICE     (OPTIONAL) 


NET  INCOME 

MODEL 

(OPTIONAL) 


NET  INCOME  MARGIN 
(OPTIONAL) 


FIGURE  3.4.     OVERVIEW  OF  ENGINEERING  PROCESS  MODEL  FOR  COAL 

MINING  COSTS 


Adapted  from  Charles  flivar  Associates,  inc. 
JDestgn  for  Coal  Supply  Analysis  System." 
prepared  for  Electnc  Power  Research  institute, 
Boston,  Massachusetts.  1979. 
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These  costs  are  used  to  generate  annual  cash  flow  from  which  a  net 
present  value  of  the  Income  stream  can  be  determined. 

The  RET  1s  encouraged  to  use  mine  simulation  and  mine  costing  algorithms 
to  reduce  the  time  required  to  prepare  an  appraisal.  A  suitable  process 
model  should  have  the  following  characteristics: 

1.  Surface  and  underground  coal  mine  process  models  must  be 
able  to  model  all  regional  mining  methods  to  permit  the 
RET  to  Investigate  alternative  plans  for  coal  property 
development. 

2.  All  mining  activities  from  exploration  to  reclamation 
should  be  represented  1n  the  model  or  should  be  available 
elsewhere  so  that  the  total  mining  cost  can  be  estimated. 

3.  Mining  processes  should  be  developed  1n  sufficient  detail 
to  reasonably  simulate  mining  activity  so  that  mine  costs 
are  accurately  generated  for  a  particular  region  and 
mine. 

4.  The  process  model  should  be  sufficiently  flexible  to 
allow  changes  1n  input  parameters  and  cost  data  bases. 

3.4     APPLICATION  OF  APPRAISAL  METHODS  TO  FEDERAL  COAL  LEASE 
TRACTS 

In  this  section,  the  appraisal  methods  discussed  above  are  applied  to 
the  valuation  of  Federal  coal  lease  tracts.  Three  types  of  Federal 
coal  lease  tracts  are  described,  and  the  use  of  the  comparable  sales 
approach  and  the  income  approach  is  discussed  for  each  tract  type.  For 
convenience,  the  Federal  coal  lease  tract  types  are  classified  as  Type 
1  tracts,  Type  2  tracts,  and  Type  3  tracts.  Each  tract  type  is  defined 
as  follows: 

1.  Typo  1  tract.  A  single  tract  that  constitutes  a  mining  unit 
for  a  new  mine  operation.   The  tract  contains  sufficient 
reserves  that  can  be  developed  and  mined  in  an  efficient, 
economic,  and  orderly  manner  with  due  regard  for  the 
conservation  of  coal  resources  and  other  resources. 
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2.  Typo  2  tract.  A  single  tract  that  constitutes  a  portion 
of  an  ML)  for  a  new  mine  operation.  The  tract  does  not 
contain  sufficient  reserves  to  independently  support  a 
mining  operation;  however*  the  reserves  can  be  used  with 
other  contiguous  reserves  to  create  an  MU  for  a  new  mine 
operation. 


3  tract.  A  single  tract  that  constitutes  an 
Increment  to  an  existing  mine  operation.  The  tract 
does  not  contain  sufficient  reserves  to  Independently 
support  a  mining  operation;  however*  the  reserves  can 
be  mined  economically  in  conjunction  with  an  existing 
mine(s)  operation. 

Previous  Federal  coal  property  valuation  procedures  did  not  explicitly 
distinguish  between  different  property  types.  The  Commission  on  Fair 
Market  Value  Policy  for  Federal  Coal  Leasing  in  its  examination  of 
the  Department's  appraisal  methods  recognized  a  distinction  between 
properties  that  are  potentially  valuable  to  several  firms  for  which  a 
reasonable  degree  of  competition  may  be  expected  from  the  bid  process 
and  "captive"  properties  that  can  be  developed  economically  only  1n 
conjunction  with  adjacent  tracts  and  therefore  tend  to  be  of  interest 
to  only  one  firm. 

The  Commission  recommended  that  a  Federal  coal  lease  tract  captive  to 
a  neighboring  mine  be  appraised  according  to  its  value  to  the  adjoining 
mine  or  coal  owner*  rather  than  on  its  "competitive"  or  "stand-alone" 
value.  The  classification  system  described  above  permits  the  Federal 
government  to  distinguish  between  various  tract  types  to  implement 
the  Commission's  recommendation.  In  the  discussion  of  the  appraisal 
methods  that  follows,  a  captive  tract  is  not  a  separate  classification, 
but  is  grouped  under  a  larger  classification  for  appraisal  purposes. 
Specifically,  a  captive  tract  that  constitutes  a  portion  of  a  new 
mine  operation  is  classified  as  a  Type  2  tract  and  usually  is  valued 
according  to  its  proportional  contribution  to  total  mine  value.  A 
captive  tract  that  constitutes  a  portion  of  an  existing  mine  operation 
is  classified  as  a  Type  3  tract  and  is  valued  according  to  its 
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incremental  contribution  to  total  mine  value.  This  valuation  procedure 
1s  consistent  with  the  recommendations  of  the  Commission. 

This  section  describes  the  application  of  the  comparable  sales  approach 
and  the  income  approach  to  the  estimation  of  FMV  of  each  Federal  coal 
lease  tract  type.  First*  the  comparable  sales  approach  is  discussed. 
Comparable  sales  that  may  be  used  to  estimate  FMV  are  presented  for 
each  tract  type.  Then  the  steps  required  to  apply  the  comparable  sales 
approach  are  delineated.  Next*  the  income  approach  1s  discussed*  and 
the  steps  for  applying  the  income  approach  are  delineated.  Finally? 
other  considerations  required  to  apply  the  methods  to  the  tract  type 
are  presented. 

3.4.1     Valuation  of  Type  1  Tracts 

A  Type  1  Federal  coal  lease  tract  is  a  tract  that  can  be  an  MU  for 
a  new  mine  operation.  Comparable  sales  that  can  be  used  to  value  Type 
1  tracts  Include: 

1.  Sale  of  an  entire  MU  for  a  new  mine  operation. 

2.  Sale  of  a  portion  of  an  MU  for  a  new  mine  operation. 
3.4.1.1    Unadjusted  Comparable  Sales 

Use  the  unadjusted  value  of  a  comparable  sale  to  estimate  the  value 
of  a  Type  1  tract  when  1t  can  be  shown  that  the  attributes  of  the 
comparable  tract  are  sufficiently  similar  to  the  attributes  of  the 
Federal  tract  that  an  adjustment  to  the  comparable  sale  price  to  account 
for  differences  does  not  provide  a  better  estimate  of  value.  If  an 
unadjusted  comparable  sale  is  used,  set  the  FMV  of  the  Federal  tract 
equal   to  the  selling  price  (per  ton)  of  the  comparable  tract: 

FMV  =  selling  price  per  ton  of  comparable  tract. 

Multiple  unadjusted  estimates  of  FMV  are  reconciled  into  a  single 
estimate  of  value  either  by  selecting  a  clearly  superior  value  from 
the  multiple  estimates  or  by  combining  the  estimates  using  a  weighted 
averaging  scheme,   as  discussed   in  Section  3.2.4. 
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3.4.1.2    Adjusted  Comparable  Sales 

Use  the  DCF- ad  justed  value  of  a  comparable  sale  to  estimate  the  value 
of  a  Type  1  tract  when  1t  is  necessary  to  account  for  differences  in 
tract  attributes.  If  a  DCF-adjusted  comparable  is  used,  set  the  FMV  of 
the  Federal  tract  equal  to  the  adjusted  selling  price  (per  ton)  of  the 
comparable  tract.     The  adjusted  selling  price  is  computed  as  follows: 

1.  Estimate     the fcj£y_ of     the     comparable     tract.  The     NPV 

of  the  comparable  tract  (MU)  is  estimated  using  a  DCF 
analysis.  First,  a  mine  plan  for  the  comparable  tract 
is  developed.  Next,  capital  costs  and  annual  operating 
costs  are  estimated.  The  costs  and  revenues  are  combined 
to  determine  annual  cash  flow.  The  annual  cash  flow  is 
discounted  to  the  present  to  yield  an  estimate  of  the  NPV 
of  the  comparable  tract.  The  NPV  is  divided  by  the  total 
tonnage  of  the  MU  to  determine  a  value  per  ton. 

NPV^mn  =   NPYmil  /  MU  tons 
comp  mu 

2.  Estimate  the  NPV  of  the  Federal  tract.  The  NPV  of  the 
Federal  tract  also  1s  estimated  using  a  DCF  analysis,  as 
described  above.  The  NPV  1s  divided  by  the  total  tonnage 
of  the  Federal   tract  to  determine  a  value  per  ton. 

NPVfed  =   NPVfed  /  tract  tons 

3.  Determine  the  adjustment  to  the  cnmparahle  .sale  price. 
The  comparable  sale  price  is  adjusted  by  either  an 
arithmetic  adjustment  factor  or  a  proportional  adjustment 
factor.  (Note:  the  proportional  adjustment  method 
currently  is  under  study.  Until  this  study  is  completed, 
the  arithmetic  adjustment  method  is  preferred.)  The 
adjustment  factor   is  calculated  as   follows: 
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a.  Arithmetic  adjustment  factor: 

fed     comp 

b.  Proportional   adjustment  factor: 

R  =   NPV\  H  /   NPV„omn 
fed  comp 

4.  Estimate    FMV.       Set   the    FMV    of    the    Federal    tract   equal 
to  the  adjusted  comparable  tract  selling  price. 

a.     Arithmetic  adjustment: 

FMV  =  comparable  tract  selling  price  (per  ton)  +  D. 
bo     Proportional   adjustment 

FMV  =  comparable  tract  selling  price   (per  ton)   x  R. 

5,  Reconciliation  of  Multiple  Estimates.  Multiple  adjusted 
estimates  of  FMV  are  reconciled  into  a  single  estimate 
of  value  either  by  selecting  a  clearly  superior  value 
from  the  multiple  estimates  or  by  combining  the  estimates 
using  a  weighted  averaging  scheme*  as  discussed  in 
Section  3.2.4. 

3.4.1.3    Income  Approach 

Use  the  Income  approach  to  value  Type  1  tracts  when  comparable  sales 
data  are  unavailable.  The  income  approach  is  discussed  in  Section  3.3 
and   is  summarized  as   follows: 

1.  Develop  a  mine  plan.  A  mine  plan  for  the  Federal  tract 
1s  developed.  The  mine  plan  represents  the  development 
of  the  property  in  a  reasonable  and  realistic  manner.  It 
is  based  on  an  assumed  production  rate  and  development 
schedule. 

2.  rtevelon     cost da±a.         Capital     costs,     annual     operating 

costs,    and  projected  revenues  are  estimated. 
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3.  Develop  annual  cash  flow.  Annual  cash  flow  is  determined 
from  revenues*  costs*  and  taxes. 

4.  Estimate  FMV  of  the  tract.  The  NPV  of  the  tract 
is  determined  from  the  annual  cash  flow  using  a  DCF 
analysis.  The  FMV  of  the  tract  is  estimated  by  dividing 
the  NPV  by  the  tract  tonnage. 

FMV  =  NPVfe(j  /  tract  tons. 

The  mine  plans  used  in  the  estimation  procedures  are  based  on  developing 
the  property  in  a  realistic  manner;  consequently*  the  most-likely  mining 
method*  development  schedule*  and  production  rate  form  the  basis  of  the 
mine  plan.  Estimates  of  capital  investment  and  operating  costs  proceed 
logically  from  the  mine  plan.  All  costs  are  based  on  current  equipment 
prices  and  current  labor  rates. 

The  mine  plans  are  developed  for  an  MU.  If  a  comparable  tract  is  a 
portion  of  an  MU*  the  value  of  the  comparable  tract  is  assumed  equal 
to  the  value  (per  ton)  of  the  entire  MU. 

An  example  of  the  valuation  of  a  Type  1  tract  is  illustrated  in  Exhibit 
3.3. 

3.4.2  Valuation  of  Type  2  Tracts 

A  Type  2  Federal  coal  lease  tract  is  a  tract  that  is  a  portion  of  an  MU 
for  a  new  mine  operation.  A  Type  2  tract  cannot  be  mined  economically 
as  an  independent  unit.  Its  value  is  derived  from  the  value  of  the 
MU  to  which  it  is  attached.  Comparable  sales  that  can  be  used  to  value 
Type  2  tracts  include: 

1.  Sale  of  an  entire  MU  for  a  new  mine  operation. 

2.  Sale  of  a  portion  of  an  MU  for  a  new  mine  operation. 
3.4.2.1  Unadjusted  Comparable  Sales 

Use  the  unadjusted  value  of  a  comparable  sale  to  estimate  the  value 
of  a  Type  2  tract  when  it  can  be  shown  that  the  attributes  of  the 
comparable  tract  are  sufficiently  similar  to  the  attributes  of  the 
Federal  tract  that  an  adjustment  to  the  comparable  sale  price  to  account 
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EXHIBIT  3.8 


Tract  Type;  1:  The  offered  Federal  tract  1s  a  single  tract  that  constitutes  a  mining  unit. 
Offered  Federal  Tract 


MU 


250  MM  Tons 


The  offered  Federal  tract  is  a  single  tract  that  constitutes 
a  mining  unit  of  250  million  tons. 


Coaparablc  Tracts 

o  Comparable  Tract  1 


200  MM  Tons 


Selling  Price  -  It  per  Ton 


The  comoarable  tract  is  a  prior  sale  of  a  single  tract  that 
constitutes  a  mining  unit  of  200  million  tons  for  a  new  mine 
operation. 


Coaoarable  Tract  2 
Ml) 


50  MM 
Tons 


275  MM  Tons 
Total 


o 

Selling 
Price  ■ 
64  per  Ton 


The  comparable  tract  is  a  prior  sale  of  a  30  million  ton  tract 
that  is  a  portion  of  a  mining  unit  for  a  new  mine  ooeration. 
The  combined  tracts  total  275  million  tans. 


Deti 

1  Su=a5-y 

Tract 

Tnn«  ( In  i 

lilHom) 

Selling  Pries 

Calculated 
NPV 

1n  Tract 

In  MU 

Federal  tract 
Comparable  1 
Comparable  2 

250 

200 

SO 

250 
200 

275 

4  cents  per  ton 
6  cents  per  ton 

9  cants  par  ton 

6  cents  per  ton 

10  cents  per  ton 

The  three  methods  for  valuing  a  Type  1  tract  are  as  follows: 

I.  Unadjusted  Coaoarable 

The  FMV  of  the  Federal  tract  is  set  equal  to  the  unadjusted  selling  price  of  the  comparaole  tract. 

1.  Using  comparable  sale  1:  FMV  •  4  cents  per  ton. 

2.  Using  comparable  sale  2:     FMV  •  6  cents  per  ton. 

3.  Reconciliation  of  multiple  values: 

In  this  example,  the  use  of  two  comparable  salas  to  estimate  FMV  of  the  Federal  tract  leads  to 
multiple  estimates  of  values.  When  two  or  more  comparables  are  used,  the  multiple  estimates  of 
value  must  be  reconciled  Into  a  single  Indication  of  value.  The  RET  may  select  a  single  value 
estimate  from  the  multiple  estimates  if  the  estimate  is  highly  Informative  and  clearly  superior 
to  the  others.  Otherwise,  the  multiple  estimates  are  combined  using  a  weighted  averaging 
scheme. 

II.  Adjusted  Ccaoarable* 

The  FMV  of  the  Federal  tract  1s  set  equal  to  the  adjusted  selling  price  of  the  comparable  tract. 

I.  Using  comparable  sale  1: 

a.  Estimate  the  value  of  the  comparable  tract  using  a  0CF  analysis.   The  calculated  value 
Is  (see  Data  Susmary  above): 

NPV     »  6  cents  tier   ton. 
comp 

p.  Estimate  the  value  of  the  Federal  tract  using  a  CCF  analysis.  The  calculated  value  1s: 

NPV.   »  9  cents  per  ton. 
c.  Determine  the  adjustment  to  the  comparable  sale  price. 
1.  Arithmetic  adjustment  factor  (preferred) 

0  ■  NPV,  .  -  NPV 

fed     comp 

0  •  9  -  6 

D  »  3  cents  per  ton 


2.  Proportional  adjustment  factor 


R  «   9  4  6 

R  -   1.5 


•NOTE:      If    coal    quality    of    comparable    1s    sufficiently    different    than    the    quality    of    the    lease    tract, 
a   price-quality   adjustment  must  be  made. 
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EXHIBIT  3.8  (Continued) 


d.  Estimate  FMV. 

1.  Arithmetic  adjustment  (preferred) 

FMV  «  comparable  tract  selling  price  (per  ton)  +  D 

FMV  «  4  +  3 

FMV  »  7  cents  par  ton 

or 

2.  Proportional  adjustment 

FMV  ■  comparable  tract  selling  price  (per  ton)  x  R 

FMV  -  4  x  1.3 

FMV  «  6  cants  per  ton 

2.  Using  comparable  sale  2: 

a.  The  calculated  value  of  the  comparable  tract  1s: 

NPV _  ■  10  cants  per  ton. 

camp  r 

b.  The  calculated  value  of  the  Federal  tract  1s: 

NPVf  ,  »  9  cants  per  ton. 

c.  The  adjustment  factor  131 

1.  Arithmetic  adjustment  factor  (preferred) 

0  «  NPV .  .  -  NPV 

fed     comp 

0  •  9  -  10 

D  ■  -1  cants  per  ton 

or 

2.  Proportional  adjustment  factor 

R  *  ^*=h  *  NPV_„,.„ 
fed     comp 

R  ■  9  i   10 

R  ■  0.9 

d.  The  estimate  of  FMV  of  the  Federal  tract  1s: 

1.  Arithmetic  adjustment  (preferred) 

FMV  »  comparable  tract  selling  price  (per  ton)  +  0 

FMV  -  6  +  (-1) 

FMV  •  5  cants  per  ton 

or 

2.  Proportional  adjustment 

FMV  »  comparable  tract  selling  price  (per  ton)  x  R 

FMV  ■  6  x  0.9 

FMV  •  5.4  cents  per  ton 

3.  Reconciliation  of  multiple  values: 

The  multiple  estimates  of  value  must  be  reconciled  Into  a  single  estimate  of  FMV. 

III.  Incom  Approach 

The  income  approach  is  used  to  estimate  value  when  comparable  sales  data  are  unavailable.  The 
process  is  identical  to  the  method  used  in  the  adjusted  comparable  sales  approach  to  compute  the 
net  present  value  of  the  Federal  tract.  The  FMV  is  set  equal  to  the  computed  NPY  (per  ton). 
In  this  example,  the  NPV  of  the  Federal  tract  1s  calculated  by  the  DCF  method  as  9  cents  per 
ton;  consequently) 

FMV  «  9  cants  per  ton. 
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for  differences  does  not  provide  a  better  estimate  of  value.  If  an 
unadjusted  comparable  is  used*  set  the  FMV  of  the  Federal  tract  equal 
to  the  selling  price   (per  ton)   of  the  comparable  tract: 

FMV  =  selling  price  per  ton  of  comparable  tract. 

Multiple  unadjusted  estimates  of  value  are  to  be  reconciled*  as 
discussed  in  Section  3.2.4. 

3.4.2.2  Adjusted  Comparable  Sales 

Use  the  DCF-adjusted  value  of  a  comparable  sale  to  estimate  the  value 
of  a  Type  2  tract  when  it  is  necessary  to  account  for  differences  1n 
tract  attributes.  If  a  DCF-adjusted  comparable  is  used*  set  the  FM"'  of 
the  Federal  tract  equal  to  the  adjusted  selling  price  (per  ton)  of  the 
comparable  tract*  as  discussed  in  Section  3.4.1.2.  Multiple  adjusted 
estimates  of  value  are  to  be  reconciled*    as  discussed  in  Section  3.2.4. 

3.4.2.3  Income  Approach 

Use  the  income  approach  to  value  Type  2  tracts  when  comparable  sales 
data  are  unavailable*    as  discussed   in  Section  3.4.1.3. 

The  mine  plans  used  in  the  estimation  procedures  are  based  on  developing 
the  property  1n  a  realistic  manner;  consequently*  the  most-likely  mining 
method,  development  schedule*  and  production  rate  form  the  basis  of  the 
mine  plan.  Estimates  of  capital  investment  and  operating  costs  proceed 
logically  from  the  mine  plan.  All  costs  are  based  on  current  equipment 
prices  and  current  labor  rates. 

More  than  one  MU  may  be  possible  for  the  Federal  tract.  Select  the 
MU  configuration  that  is  most  likely  to  be  developed.  If  all  MU 
configurations  are  equally  likely  to  be  developed*  select  the  most 
profitable  MU.  The  value  of  the  Federal  tract  (per  ton)  is  determined 
as  follows: 


npv^h  =  NPVmav  /  MU  tons, 
ted  max 

In  the  comparable  sale   approach*    the  value   NPVf    ,    is    used   to   determine 
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the  adjustment  factor.  In  the  income  approach,  the  FMV  of  the  tract 
is  set  equal  to  NPVf  .. 

An  example  of  the  valuation  of  a  Type  2  tract  is  illustrated  in  Exhibit 
3.9. 

3.4.2.4  Alternative  Procedures  for  Valuing  Type  2  Tracts 

Alternative  procedures  for  estimating  value  of  a  Type  2  tract  should 
be  used  if  the  characteristics  of  the  Federal  tract  differ  significantly 
from  the  characteristics  of  the  property  to  which  it  may  be  combined. 

1.  The  Federal  tract  is  needed  to  make  an  MU  in  combination 
with  existing  contiguous  tracts. 

In  this  situation*  the  average  values  of  the  Federal 
tract  characteristics  differ  significantly  from  the 
average  values  of  the  characteristics  of  the  remaining 
tracts.  The  remaining  tracts  do  not  independently  form 
an  MU  and  the  Federal  tract  is  required  to  form  an 
economic  unit.  Basing  the  FMV  of  the  Federal  tract 
on  the  procedures  described  above  will  yield  an  average 
tract  value  that  will  either  undervalue  or  overvalue  the 
Federal  tract's  contribution  to  the  overall  value  of  the 
MU.  An  alternative  approach  is  based  on  the  weighted 
average  of  each  tract's  contribution  to  the  overall  value 
of  the  MU.  The  procedure  1s  as  follows. 

a.  Calculate  the  NPV  of  the  entire  MU  using  average  mine 
properties  exclusive  of  the  Federal  tract  properties. 
Recall ,  that  this  procedure  is  used  only  when  the 
Federal  tract  properties  are  significantly  different 
from  the  properties  of  the  tracts  that  form  the 
remainder  of  the  MU.  For  this  calculation  it  is 
assumed  that  the  entire  MU  has  the  mine  properties 
of  the  remaining  tracts.  The  calculation  yields  an 
average  NPV  per  ton  for  the  MU.  The  total  value 
of  the  "remaining  tracts"  can  be  calculated  from  the 
average  value  and  its  tonnage  as  follows: 
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Tract  Typ#  2:     The  offered  Federal    tract  constitutes  a  portion  of  a  mining  unit  for  a  new  mine  operation. 
(Tffarasi  Federal  Tract 


Federa 1 

Tract 

20  MM  Tans 

■flj  I 

HO  2 

200  m 

Tans 
Total 


250  MM  Tons   Total 

Cooparajjls  Tracts 

o  Comparable  Tract  1 


The  offered  Federal  tract  1s  a  portion  of  a  mining  unit  for 
a  new  mine  operation.  In  this  example,  the  offered  tract 
containing  20  million  tons  may  be  combined  either  with  an 
adjoining  tract  containing  180  million  tons  or  an  adjoining 
tract  containing  230  million  tons. 


200  Ml  Tons 

"rHTng'Trica  *  -lc   ser  To 


The  comparable   tract    1s   a    prior   sale   of   an   entire  mining   unit 
for  a  new  mine  ooeratlon. 


o    Coaparable  Tract  2 


27S  m  Tons 


The  comparable  tract  1s  a  prior  sale  of  a  portion  of  a  mining 
unit  for  a  new  mine  operation.  The  sale  may  have  resulted 
from  negotiation  between  the  buyer  and  seller,  or  a  competition 
among  potential  buyers  (I.e.,  there  may  have  been  more  than  one 
possible  MU),   or  a  combination  of  the  two. 

Data  Suaaary 


Tract 

Tons   <1n   million*) 

Selling  Price 

Calculated 
NPY 

1n  Tract 

1n   Ml 

Federal    tract 

in  «J  1 
Federal    tract 

1n  HI  2 
ComparaDle  1 
Comparable  2 

20 

20 

200 

50 

200 

2S0 
200 
275 

4  cents  per  ton 
6  cents   per  ton 

7  cents  per  ton 

9  cents  per  ton 

6  cents  per  ton 

10  cents  per  ton 

The  three  methods   for  valuing  a  Type  2  tract  are  as  follows: 

I.  Unadjusted  Coaparable 

The  FMV  of  the  Federal  tract  1s  set  equal  to  the  unadjusted  selling  price  of  the  comparable  tract. 

1.  Using  comparable  sale  1:   FMV  =  4  cents  per  ton. 

2.  Using  comparable  sale  2:  FMV  »  6  cents  per  ton. 

3.  Reconciliation  of  multiple  values: 

The  multiple  estimates  of  value  must  be  reconciled   Into  a  single  estimate  of  FMV  either  by   selectlnq  the  clearly 
superior  value  or  by  combining  the  values  using  a  weighted  averaging  scheme. 

II.  Adjusted  Coaparable 

The  FMV  of  the  Federal    tract   is  set  equal    to  the  adjusted  selling  price  of  the  comparable  tract. 
1.      Using  comparable  sale  1: 

a.     Estimate  the  value  of  the  comparable  tract  using  a  DCF  analysis.      The  calculated  value   1s   (see  Oata  Sumary 
above):  ""■■'■"* 


b. 


NPV 


comp 


5  cents  per  ton 


Estimate  the  value  of  the  Federal  tract  using  a  DCF  analysis.  In  this  example,  the  Federal  tract  can 
be  Joined  to  either  of  two  contiguous  tracts  to  yield  two  possible  MU  configurations.  The  NPV  of  each 
configuration    is   computed    and   the   NPV   of    the   Federal    tract    Is    set    equal    to   the   larger   of   the   calculi 

1.      Calculate  the  NPV   of  MU  1. 


NPV       ,  ■  7  cents  per  ton 
2.      Calculate  the  NPV   of   MU  2. 


NPV 


9  cents   per  ton 


3.      Set  the  NPV   of   the  Federal    tract  equal    to  the  higher  NPV. 


NPVf       =  9  cents  per  ton 
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EXHIBIT  3.9  (Continued) 


c.  Determine  the  adjustment  to  the  comparable  sale  price. 

1.  Arithmetic  adjustment  factor  (preferred) 

D  »  NPV.  j  -  NPV 

fed      comp 

0  »  9  -  6 

0  «  3  cents  par  ton 

or 

2.  Proportional  adjustment  factor 


R  «   NPV.    .  *  NPV 

fed 

comp 

R  '  9  i  6 

R  «   l.S 

d.   Estimate  FMV. 

1.  Arithmetic  adjustment  (preferred) 

FMV  »  comparable  tract  selling  price  (per  ton)   +  0 

FMV  «  4  *  3 

FMV  *  7  cents  per  ton 

or 

2.  Proportional    adjustment 

FMV  *  comparable  tract  sailing  price  (per  ton)   x  R 

FMV  »  4  x  l.S 

FMV  «  6  cents  per  ton 

2.  Using  comparable  sale  2: 

a.  The  calculated  value  of  the  comparable  tract  1s: 

NPV  »  10  cents  per  ton 

comp 

Note  that  this  calculation   1s  the  NPV  (per  ton)   for  the  entire  ML).     The  value  of  the  comparable  1s  assumed 

equal   to  the  value  (per  ton)  of  the  entire  Ml. 

b.  The    calculated    value    of    the    Federal     tract    1s    set    equal     to    the    larger    NPV    calculated    for    each    MU 
configuration: 

NPV,      »  9  cents  per  ton 

c.  The  adjustment  factor  1s: 

1.  Arithmetic  adjustment  factor  (preferred) 

0    -   NPVfe<j   -   NPVcomp 

0  »  9  -  10 

0  ■  -1  cents  per  ton 

or 

2.  Proportional    adjustment  factor 

R  *  N^cw  *  •**.««. 
fed  comp 

R  -  9  r  10 

R  «  0.9 

d.  The  estimate  of  FMV  of  the  Federal   tract  1s: 

1.  Arithmetic  adjustment  (preferred) 

FMV  =>  comparable  tract  selling  price  (per  ton)  +  0 

FMV  »  6  +  (-1) 

FMV  *  S  cents  per  ton 

or 

2.  Proportional    adjustment 

FMV  *  comparable  tract  selling  price  (per  ton)  x   R 

FMV  »  6  x  0.9 

FMV  ■  5.4  cents  per  ton 

3.  Reconciliation  of  multiple  values: 

The  multiple  estimates  of  value  must  be  reconciled  Into  a  single  estimate  of  FMV. 

III.      XncoBM  Approach 

The  Income  approach  1s  used  to  estimate  value  when  comparable  sales  data  are  unavailable.  The  procedure  1s 
Identical  to  the  method  described  above  to  calculate  the  NPV  of  the  Federal  tract.  Recall  that,  in  this  example. 
t*o  NPV  estimates  are  calculated,  each  corresponding  to  the  Federal  tract  1n  a  different  MU  configuration.  The 
FMV  of  the  Federal    tract   Is  set  equal    to  the  larger  NPV. 


FMV  «  NPV.       »  9  cents  per  ton 
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NPV    .   ■   NPV       x  T 

b.  Calculate  the  NPV  of  the  entire  Ml!  using  all  mine 
properties,  Including  the  mine  properties  of  the 
Federal  tract.  This  calculation  yields  an  average 
NPV  per  ton  of  an  MU  that  includes  the  effect  of 
the  Federal  tract  on  the  value  of  the  MU.  The  total 
value  of  the  MU  1s  calculated  from  the  average  value 
and  the  MU  tonnage  as   follows; 


NPV       =   NPV       x  T 
mu       nrYmu  x   'mu 


Co 


Calculate  the  NPV  of  the  entire  MU  using  the  Federal 
tract  properties.  The  calculation  yields  an  average 
NPV  per  ton  for  the  MU.  The  total  value  of  the 
Federal  tract  is  calculated  from  the  average  value 
and   Its  tonnage  as  follows: 

NPVft  -   NPVft  x  Tft 

where  NPVm(j  .  NPV   per  ton  of  entire  mining  unit 
including  the  effect  of  the  Federal 
tract 

NPVpt  =   NPV   per  ton  of  entire  mining  unit 
excluding  the  effect  of  the  Federal 

tract 

NPVft  =  NPV  per  ton  of  entire  mining  unit  excluding 
the  effect  of  the  "remaining  tracts." 

T"mu   =  total  MU  tonnage 

Trt   =  total  "remaining  tracts"  tonnage 

Tf-I-   =  total  Federal  tract  tonnage 

Note:  T    =  T   +  t 

mu     rt   ' ft 

Since  the  real  value  of  the  MU  is  some  function  of  the  combined 
values  of  the  Federal  tract  and  the  "remaining  tracts,"  equality 
of  value  results   in  the  following  equation: 
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Tmu*NPVmu=    MTft*NPVft+Trt*NPVrt 
Solving   for     X     yields: 


T       x  NPVmil 

.  m  _mjJ mu. 


Tftx  NPVft+  Tpt  xNPVft 
The  reconciled  value  of  the  Federal  tract  is  computed  as  follows: 

NPVfed  =     (Tft  x  NPVft) 
At  this  point  the  three  cases  represented  by  the  values  above  need  to 
be  thoughtfully  reviewed  for  realism.  The  reconciliation  that  is  used 
is  only  needed  if  it  can  provide  greater  realism  to  the  case.  Thus,  it 
is  made  in  Exhibit  3.10  to  more  accurately  reflect  higher  mining  costs 
with  heterogeneous  stripping  ratios.  Conversely,  such  a  reconciliation 
may  not  be  needed  for  coal  quality  differences  if  both  coals  are 
marketable.  In  that  situation,  the  extrapolation  of  Federal  tract  coal 
quality  case  is  probably  as  realistic  as  the  actual  mine  unit  quality 
case  for  the  Federal  tract  value/ton.  Thus  the  guidance  usually  is  to 
select   (Tft*flPTft)   or   (Tft*NPVft)   as   the   most   realistic 
value  and  use  it  for  comparable  sales  adjusted  value  calculations  or 

fair  market  value. 

2.  Alternatively,  if  the  tract  is  obviously  an 
incremental  additional  to  an  existing  potential  mine, 
the  guidelines  presented  in  section  3.4.3  for  Type  3 
tracts  can  be  used. 

3.4.3  Valuation  of  Type  3  Tracts 

A  Type  3  Federal  coal  lease  tract  1s  a  tract  that  1s  an  Increment  to 
an  existing  mine  operation.  A  Type  3  tract  cannot  be  mined  economically 
as  an  Independent  unit.  Its  value  1s  based  on  Its  incremental  value 
to  the  existing  mine  operation  and  not  on  Its  "stand-alone"  value  to 
the  Federal  government.  Comparable  sales  that  can  be  used  to  value  Type 
3  tracts  Include: 
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EXHIBIT  3.10 

Tract  Type  2:  'ha  off«r*d  Federal  tftct  Is  coraolnad  ■*  i  th  wilting  tracts  to  maxe  an  WU .  The 
characteristics  of  th«  Federal  tract  differ  significantly  from  the  characteristics  of  the 
remaining  tracts. 


T__  »  125  MM 


rt 


Tons 


Tract 

1 

Federal 

Tract 

Tract 
2 

T   «  200  MM  Tons 
itiu 


The  Federal  tract  1s  comolned 
with  two  contlnguous  tracts 
to  make  an  MU.  The  Federal 
tract  stripping  ratio  1s 
1-1/2:1.  The  stripping  ratio 
of  the  remaining  tracts  1s  1:1. 


Data  Suenary 


Tract 

Ton*  (in 

mil  1  Ion*) 

Calculated 

1n  Tract 

1n  MU 

NPV 

MU  ( using  the 
characteristics 
of  Tract  1  and 
Tract  2  only) 

200 

200 

6  cants  per  ton 

MU  (using  the 
characteristics 

of  all  tracts) 

200 

200 

S  cents  per  ton 

MU  (using  the 
characteristics 
of  the  Federal 

200 

200 

4  cents  per  ton 

tract  only) 

1.  Estimate  the  value  of  the  MU  using  the  characteristics  of  Tract  1  and  Tract  2  only.   The  calculated 
value  1s  (see  Data  Summary  above): 

NPV_  »  S  cents  per  ton. 

rt 

2.  Estimate  the  value  of  the  MU  using  the  characteristics  of  all   tracts.     The  calculated  value   1s: 

NPV       •  5. '00  cents   per  ton. 

rnli 

3.  Estimate  the   value  of   the  MU    using   the  characteristics  of  the  Federal    tract  only.      The  calculated   value 
15: 

NPV-t  «  4  cents   per  ton 

4.  Calculate    X    as   follows: 

T       x  NPV 

x  „  BJ am 


Tft  *  mn  +  Trt  *  NPVrt 


200  x  5.0 

x  •  

75  x  4  +  125  x  6 
X  »,9  5  2 
5.   Calculate  estimated  value  of  Federal  tract  as  follows: 


NPV 

NPV 


-  -  *  r 

ad 

-AS  2   [75  x  4] 


Tft  *  SPVft 


fad 


NPVf-H   "    53,150,000 
red 


NPV'9d   *   4-2   cants    Par   ton 


Note:  ^  is  applied  only  if  a  rationale  exists.   In  this  case  the  rationale  is 
heterogeneous  stripping  ratios  which  increase  costs  on  both  tracts. 
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1.  Sale  of  a  Type  3  tract.  The  tract  is  an  increment 
to  an  existing  mine.  The  price  should  result  from  a 
transaction  between  a  knowledgeable  buyer  and  seller* 
neither  of  which  were  obligated  to  buy  or  sell.  Also,  it 
is  preferable  that  the  seller  actively  be  1n  a  reasonably 
good  bargaining  position  to  approximate  the  relative 
position  of  the  Federal  government  in  these  sales. 

2.  Sale  of  other  type  tracts. 

a.  Sale  of  a  tract  that  is  an  entire  Ml!  for  a  new 
mine  operation  (Type  1  tract). 

b.  Sale  of  a  portion  of  an  MU  for  a  new  mine 
operation  (Type  2  tract). 

The  use  of  a  Type  1  or  a  Type  2  tract  to  estimate  value 
of  a  Type  3  tract  may  be  less  reliable  than  the  use  of  an 
appropriate  prior  sale  of  a  Type  3  tract.  The  use  of  a 
Type  3  tract  is  preferred  since  valuation  1s  based  on  its 
incremental  value  to  the  existing  mine  operation  rather 
than  its  average  value.  Adjustment  to  an  incremental 
basis  can  be  made  if  desirable. 

3.4.3.1  Unadjusted  Comparable  Sales 

Use  the  unadjusted  value  of  a  comparable  sale  to  estimate  the  value 
of  a  Type  3  tract  when  it  can  be  shown  that  the  attributes  of  the 
comparable  tract  are  sufficiently  similar  to  the  attributes  of  the 
Federal  tract  that  an  adjustment  to  the  comparable  sale  price  to  account 
for  differences  may  not  provide  a  better  estimate  of  value.  If  an 
unadjusted  comparable  1s  used,  set  the  FMY  of  the  Federal  tract  equal 
to  the  selling  price  (per  ton)  of  the  comparable  tract: 

FMV  =  selling  price  per  ton  of  comparable  tract. 


A-454 
74 


GUIDE  TO  FEDERAL  COAL  PROPERTY  APPRAISAL 

3.4.3.2  Adjusted  Comparable  Sales 

Use  the  DCF-ad justed  value  of  a  comparable  sa^e  to  estimate  the  valu<=" 
of  a  Type  3  tract  when  It  is  necessary  to  account  for  differences  in 
tract  attributes.  If  a  DCF-adjusted  comparable  is  used,  set  the  FMV  of 
the  Federal  tract  equal  to  the  adjusted  selling  price  (per  ton)  of  the 
comparable  tract.  The  adjusted  selling  price  represents  the  Incremental 
value  of  the  Federal  tract  to  the  existing  mine  operation.  It  is 
estimated  as  follows: 

1.  Estimate  the  NPV  of  the  comparable  tract. 

a.  The  comparable  tract  1s  an  increment  to  an  existing 
mine  (Type  3  tract) . 

The  Incremental  NPV  of  the  comparable  tract  1s 
estimated  using  a  DCF  analysis.  First,  estimate  the 
NPV  *NPV.^)  of  the  existing  mine  operation  adjacent 
to  the  comparable  tract.  The  NPV  1s  determined  from 
the  annual  cash  flow  that  would  have  occurred  without 
the  addition  of  the  comparable  tract.  Next  estimate 
the  NPV  (NPVnew)  of  the  ccablned  existing  mine  and 
comparable  tract.  Then  calculate  the  Incremental 
value  (per  ton)  of  the  comparable  tract  as  follows: 

NPVcomp  =  (NPVnew  "  NPVold)  !   comparable  tract  tons. 

b.  The  comparable  tract  is  a  Type  1  or  a  Type  2  tract. 

The  average  NPV  of  the  comparable  tract  is  estimated 
using  a  DCF  analysis.  Estimate  the  NPV  of  the 
Mil  that  includes  the  comparable  tract.  (Note:  the 
MU  and  the  comparable  tract  may  be  Identical  or 
the  MU  may  contain  the  comparable  tract.  See 
Section  3.4.2.)  Calculate  the  value  (per  ton)  of  the 
comparable  as  follows: 


NPVcomp  *  NPVmu  '  MU  tons. 
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2.  Estimate  the  Incremental  NPV  of  the  Federal  tract.   The 

Incremental  NPV  of  the  Federal  tract  is  estimated  using 

a  DCF  analysis.  First*  estimate  the  NPV  (NPV  ,J  of  the 

oi  a 

existing  mine  operation  adjacent  to  the  Federal  tract. 
Next  estimate  the  NPV  (NPVnew)  of  the  combined  existing 
mine  operation  and  Federal  tract.  Then  calculate  the 
Incremental  value  (per  ton)  of  the  Federal  tract  as 
follows: 

NPVfed  =  (NPVnew  "  NPVold)  ;  Federal  tract  tons* 

3.  Determine  the  adjustment  to  the  comparable  sale  prlca. 
The  adjustment  may  be  either  arithmetic  or  proportional. 
The  adjustment  to  the  comparable  sale  price  is  calculated 
as  follows: 

a.     Arithmetic  adjustment  factor: 


D  "  npv^h  "  Npv™™- 
red  comp 

b.     Proportional   adjustment  factor: 


ted  comp 

A.     Estimate  FMV.   Set  the  FMV  of  the  Federal  tract  equal 
to  the  adjusted  comparable  tract  selling  price. 

a.  Arithmetic  adjustment: 

FMV  =  comparable  tract  selling  price  (per  ton)  +  D. 

b.  Proportional  adjustment: 

FMV  =  comparable  tract  selling  price  (per  ton)  x  R. 

3.4.3.3  Income  Approach 

Use  the  income  approach  to  value  a  Type  3  tract  when  comparable 
sales  are  unavailable.  The  Incremental  value  of  the  Federal  tract  1s 
estimated  as  follows: 
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1.  Develop   mines    plane;. 

a.  Current  mine  operation.  Develop  a  mine  plan  for  the 
current  mine  operation  using  historical  and  projected 
production  rate  and  development  schedule. 

bo  Combined  mine  operation.  Develop  a  mine  plan  for 
the  combined  mine  operation  (existing  mine  operation 
plus  Federal  tract)  using  historical  and  projected 
production  rate  and  development  schedule. 

2.  Devel  op — cost data..    Estimate  capital  cost,  annual 

operating  cost,  and  revenues  for  each  mine  plan  using 
current  prices  for  original  and  replacement  equipment, 
labor  rates,  and  additional  capital  investment.  Use  the 
coal  contract  price,  as  applicable,  to  estimate  revenues. 

3.  Develop  annual  cash  flow.  Annual  cash  flow  is  determined 
from  revenue,  capital  and  operating  costs,  and  taxes. 
The  annual  cash  flow  for  each  mine  plan  1s  developed  for 
tne  period  that  includes  the  existing  mine  start-up,  in 
prior  years,  to  the  end  of  mine  life  in  future  years. 

4.  Estimate  FMV  of  the  Federal  tract.   Estimate  the  NPV 

of  the  current  mine  operation  (NPV     .)  and  the  NPV 

%»■  u  r  *  cfix 

of  the  combined  mine  operation  (NPV  ,  .)  using  a  DCF 
analysis.  Calculate  the  incremental  value  (per  ton)  of 
the  Federal   tract  as  follows: 

^fed  =   (NPVcombined  "  ^current5   !  Federa1    tract  tons 

Set  the  FMV  of  the  Federal  tract  equal  to  the  Incremental 
value. 


FMV  =   NPV,    , 
fed 
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In  some  estimations,  the  Federal  tract  may  be  combined  with  more  than 
one  existing  mine  operation.  Select  from  the  most  likely  alternative 
configurations  the  combined  operation  that  results  in  the  largest 
incremental  value.  Then  set  NPVfe(j  equal  to  that  value  and  estimate 
FMV  as  described  above. 

An  example  of  the  valuation  of  a  Type  3  tract  is  illustrated  in  Exhibit 
3.11. 

3.4.3.4  Notes  on  Valuing  a  Type  3  Tract 

Type  3  tract  value  1s  estimated  from  the  Incremental  value  added  to 
an  existing  mine  by  the  addition  of  the  Federal  property.  Incremental 
value  is  determined  by  estimating  the  existing  mine  value  in  its 
current  state  (without  the  Federal  property)  and  in  Its  potential  state 
(with  the  Federal  property).  The  incremental  difference  in  property 
value  represents  a  "value  added"  that  is  attributable  to  the  Federal 
property.  As  discussed  above,  the  estimation  of  incremental  value  may 
be  determined  from  either  comparable  sales  data  or  cost/revenue  data  as 
follows: 

1.  The  incremental  value  is  based  on  the  value  of  a  direct 
comparable  tract  that  1s  incremental  to  an  existing  mine. 

2.  The  incremental  value  1s  based  on  the  value  of  a 
comparable  tract  that  is  not  Incremental  to  an  existing 
mine  but  can  be  used  to  approximate  a  incremental 
comparable  tract. 

3.  The  Incremental  value  is  based  on  the  NPVs  obtained  by 
modeling  the  existing  mine  with  and  without  the  Federal 
property. 

In  performing  a  DCF  analysis  to  value  a  Type  3  tract,  the  following 
factors  should  be  considered: 

1.  The  existing  mine  contract  coal  prices  should  be  used  in 
the  valuation  process  when  they  are  appropriate  to  the 
situation  modeled. 
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EXHIBIT  3.11 

Tract  Type)  3:  The  offered  Federal  tract  constitutes  an  Increment  to  an  existing  mine  operation. 
Offered  Federal  Tract 


Federal   Tract 
20  m  Tons 


Existing 

am  2 


txistmg 
Mine  1 


120  m 

Tons 

Total 


100  MM  Tons 
Total 

Coaparablo  Tracts 

o    Comparable  Tract  1 


The  offered  Federal  tract  Is  an  Increment  to  an  existing 
mine  operation.  In  this  example,  the  offered  tract 
containing  20  million  tons  may  be  combined  with  an 
adjoining  existing  mine  operation  containing  100  million 
tons  or  an  adjoining  existing  mine  operation  containing 
SO  million  tons. 


IS  MM 
Tons 


Stt 


120  MM  Tons 
Existing  Mine 
Operation 

ing  Price  *   2c 


135  MM 

Tons 

Total 


oer 


The  comparable  tract   1s  a   prior   sale  of   a  IS   million   ton 
Increment  to  an  existing  mine  operation. 


o    Comparable  Tract  2 


200  MM  Tons 


Selling  Price  •  2c  per  Ton 


The  comparable  sale  Is  a  prior  sale  of  an  entire  mining 
unit  for  a  new  mine  operation  (Type  1  tract). 


Data  Su 


Tons  1n  Tract 

Selling 

Calculated 

Calculated 

Tract 

(1n  millions) 

Price 

Total   NPV 

NPV  per  ton 

Offered  Federal   Tract 

20 

— — 

mmm 

__— 

Federal   tract  pi  us 

Mine  1 

120 



131. S  million 

26.3  cents  per  ton 

Mine  1 

100 

_ 

$30.0  million 

30.0  cents   per  ton 

Federal   tract  pi  us 

Mine  2 

100 

— 

$31.7-  million 

31.7  cents  per  ton 

Mine  2 

80 

— 

$29.6  million 

37.0  cents  per  ton 

Comparable  Tract  1 

IS 

3  cents  per  ton 



— 

Comparable  Tract  plus 

existing  mine 

135 

— 

$37.8  million 

28.0  cents   per  ton 

Existing  mine 

120 

— 

$36.0  million 

30.0  cents   per  ton 

Comparable  Tract  2 

200 

2  cents  per  ton 



9.0  cents   per  ton 

The  tfiree  methods   for  valuing  a  Type  3  tract  are  as  follows: 

I.  Unadjusted  Comparable 

The  FMV  of  the  Federal   tract  1s  set  equal    to  the  unadjusted  selling  price  of  the  comparable  tract. 

1.  Using  comparable  sale  1:     FMV  =  3  cants  per  ton. 

2.  Using  comparable  sale  2:     FMV  «  2  cents  per  ton. 

3.  Reconciliation  of  multiple  values: 

The  multiple  estimates  of  value  must  be  reconciled   Into  a  single  estimate  of  FMV  either  by   selecting  the  clearly 
superior  value  or  by  combining  the  values  using  a  weighted  averaging  scheme. 

II.  Adjusted  Comparable 

The  FMV  of  the  Federal   tract   1s  set  equal   to  the  adjusted  selling  price  of  the  comparable  tract. 
1.     Using  comparable  sale  1   (comparable  tract  1s  an   Increment  to  existing  mine  operation): 
a.     Calculate  the   Incremental    value  of  the  comparable  tract,   as   follows: 

1.  Calculate   the   NPV    of   the   existing   mine    operation    adjacent   to   the   comparable   tract    (see   Data   Summary 
above) . 

NPV   .  .  =   $36.0  million 
ol  d 

2.  Calculate  trie  NPV  of  the  combined  comparable  tract  and  existing  mine  operation. 


NPV 


$37.8  million 


Calculate  the   Incremental    value  of  the  comparable  tract. 


NPV 
NPV 


NPV. 


comp 
comp 


NPV 


NPV 


comp 


'  new  old 

37.3  -  36.0 

=   51. 8  million 
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4.  Convert  the  Incremental  value  to  a  per  ton  basis. 

NPv,-™,„  =  NPV„„„„  +  comparable  tract  tons 
comp     comp     r 

NPV, =  $1.8  million  +  IS  million  tons 

comp 

NPV™-  "  12  cents  per  ton 
comp  r 

b.  Calculate  the  Incremental  value  of  the  Federal  tract,  as  follows  (Note:  In  this  example, 
the  Federal  tract  may  be  combined  with  existing  mine  operations  1n  either  of  two 
configurations.  To  determine  the  incremental  value  It  1s  necessary  to  compute  the  value 
of  the  Federal  tract  1n  each  configuration.  The  Incremental  value  1s  selected  from  the 
configuration  that  yields  the  higher  value): 

1.  Calculate  the   Incremental    value  of  the  Federal    tract  Joined  with  mine  1.   as  follows: 

a.  Calculate  the  NPV  of  mine  1. 
NPVQld  »  J30.0  minion 

b.  Calculate  the  NPV  of  the  Federal   tract  combined  with  mine  1. 

NPVnew  *  S31,S  mi111on 

c.  Calculate  the   Incremental    value  of  the  Federal   tract  to  mine  1. 

fed  new  ol  d 

NPVfed  *  31,s  "  30-° 
NPVfed  »  S1.5   million 

2.  Repeat  the  calculation  for  the  Federal   tract  Joined  with  mine  2. 

a.  Calculate  the  NPV  of  mine  2. 
NPVol(j  »  $29.6  million 

b.  Calculate  the  NPV  of  the  Federal   tract  combined  with  mine  2. 

NPVnew  *  S31'7  ™111,on 

c.  Calculate  the   Incremental    value  of  the  Federal   tract  to  mine  2. 

NPVfed  °  ^new  "  ^old 
NPVfe(j  .31.7  -  29.6 

NPVfed  »   $2.1   million 

3.  Select  the  higher  Incremental   NPV  and  convert  to  a  per  ton  basis. 

^fed  *   CNPWmax  *  Federa1    tract  ton 
NPVfed  -  $2.1  minion  +  20  million  tons 

NPVfefl  *  10. S  cents  per  ton 

c.  Determine  the  adjustment  to  the  comparable  sale  price. 

1.  Arithmetic  adjustment  factor   (preferred) 

fed     comp 
0  »  10.S  -  12.0 
0  ■  -l.S  cents  per  ton 

or 

2.  Proportional   adjustment  factor 

red  comp 

R»  10.S  +  12.0 
R»  0.875 

d.  Estimate  FMV. 

1.  Arithmetic  adjustment   (preferred) 

FMV  *  selling  price   (per  ton)   of  comoarable  tract  +  D 

FMV  =  3   +  (-1.S) 

FMV  ■  1.5  cents  per  ton 

or 

2.  Proportional   adjustment 

FMV  =  selling  price   (per  ton)   of  comparable  tract  x  R 

FMV  '  3    x  0.875 

FMV   ■  2.625  cents  per  ton 

Using  comparable  sale  2    (Type   1  tract): 

a.  Calculate  the  average  value  of  the  Type  1  comparable  tract  using  a  0CF  analysis.  (Note 
that    an    Incremental    value    1s    not   calculated    for    a    Type    1    tract) 

The  calculated   average  value   1s:      NPY  »   9  cents   per  ton. 

a  comp  K 

b.  Calculate   the    Incremental,  value   of   the   Federal    tract,    as    described   above.      The   calculated 

incremental    value   1s:     NPV.    ,  »  10. S  cents  per  ton. 
fed  r 
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EXHIBIT  3.11  (Continued) 


c.     Determine  the  adjustment  to  the  comparable  sale  price. 
1.     Arithmetic  adjustment  factor   (preferred) 


0  -  NPV.       -  NPV, . 

fed  comp 

D  -  10.5  -  S 


D  ■  1.5  cants  per  ton 


2.     Proportional   adjustment  factor 


fed  comp 

10.5  +  9.0 
1.167 


d. 


Estimate  FMV. 

1.     Arithmetic  adjustment   (preferred1 

FMV  »  selling  price  (per  ton)  of  comparable  tract  +  D 

FMV  »  2  +  1.5 

FMV  »  3 .5  cents  per  ton 


or 

2. 


Proportional   adjustment 

FMV  «  selling  price   (per  ton)   of  comparable  tract  x  R 

FMV  '  2  x  1.167 

FMV  *  2.33  cents  per  ton 

3.     Reconciliation  of  multiple  values: 

The  multiple  estimates  of  value  must  be   reconciled  Into  a  single  estimate  of  FMV. 

III.     Inccna  Approach 

The  Income  approach  1s  used  to  estimate  value  when  comparable  sales  data  are  unavailable.  The 
procedure  1s  Identical  to  the  method  described  above  to  calculate  the  Incremental  value  (per 
ton)  of  the  Federal  tract.  Recall  that.  In  this  example,  two  Incremental  values  are  calculated, 
each  corresponding  to  the  Federal  tract  combined  with  different  existing  mine  operations.  The 
Incremental  value  for  each  configuration  1s  calculated,  and  the  FMV  of  the  Federal  tract  1s  set 
equal   to  the  larger  Incremental    value. 


FMV  -  NPVfe(j  ■  10.5  cents  per  ton 
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2.  The  mine  costs  used  in  the  analysis  are  to  be  based 
on  the  current  cost  of  new  equipment*  labor,  and  other 
capital  cost  elements.  The  mine  plan  should  be  based 
on  neighboring  mine  data,  if  available.  Estimates  of 
equipment*  capital*  and  labor  requirements  should  be 
derived  from  the  neighboring  mine  if  available. 

3.  The  remaining  Hfe  of  equipment  and  other  capital 
investment  is  to  be  credited  as  salvage  to  the  existing 
mine  operation  to  avoid  misallocating  appropriate  Federal 
tract  long-run  investment  costs.  Salvage  value  is 
calculated  as  the  percentage  of  actual  life  remaining 
multiplied  by  its  value  at  current  replacement  cost. 
(The  GEN4  model  performs  this  calculation.) 

The  DCF  analysis  is  based  on  an  existing  mine  plan,  if  available. 
Generally,  the  start  of  mine  development  in  the  plan  will  have  begun 
in  a  year  prior  to  the  current  year.  However,  it  will  be  assumed 
for  the  DCF  analysis  that  the  decision  to  begin  development  of  the  mine 
will  occur  in  the  current  year  (or  in  the  year  for  which  lease  value 
is  to  be  estimated).  Consequently,  the  actual  mining  events  simulated 
by  the  analysis  will  be  displaced  forward  in  time  by  the  difference 
between  the  current  year  and  the  commencement  of  the  mining  activities. 
If  the  start  of  mine  activity  occurred  prior  to  the  current  year,  an 
activity  that  occurred  2  years  after  the  start  of  mine  activity  will  be 
simulated  to  occur  2  years  after  the  initial  year  in  the  DCF  analysis. 
The  result  of  this  simulation  1s  that  the  revenues  and  costs  associated 
with  the  actual  mine  activities  also  are  displaced  forward.  The  NPV 
of  the  annual  cash  flows  resulting  from  the  simulated  revenue  and  cost 
streams  is  not  the  same  as  the  NPV  of  the  actual  revenue  and  cost 
streams  because  of  the  additional  discounting  to  the  simulated  annual 
cash  flow  caused  by  the  displacement  of  these  activities  from  their 
actual  occurrence.  To  determine  the  true  NPV  of  the  actual  annual 
cash  flow  streams,  the  NPV  of  the  simulated  cost  and  revenue  streams 
determined  by  the  DCF  analysis  is  adjusted  by  compounding  forward  the 
NPV  at  the  real  discount  rate  (10%)  for  the  number  of  years  that  actual 
events  are  displaced  forward. 
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Another  concern  to  be  kept  1n  mind  1s  that  the  incremental  method  is 
quite  sensitive  to  total  existing  mine  reserves  and  production  rate 
estimates.   Both  estimates  should  be  reviewed  by  the  RET  to  check  for 
reasonableness  and  likelihood  of  occurrence  so  that  the  over-  or  under- 
estimation of  tract  value  is  avoided. 

3.4.4  Special  Considerations 

The  procedures  discussed  above  are  not  meant  to  constrain  the  RET 
to  applying  specific  appraisal  methods  when  their  application  would 
be  Inappropriate.  The  RET  has  the  flexibility  to  apply  alternative 
methods  to  obtain  an  estimate  of  value  1f  sufficient  information  is 
unavailable  to  credibly  apply  the  procedures  or  the  situation  requiring 
valuation  does  not  readily  adapt  to  the  methods  described.  In  these 
special  cases*  the  RET  may  use  whatever  information  is  available  to 
develop  an  estimate  of  value.  The  estimate  of  value  must  be  derived 
1n  a  reasoned  manner.  For  example,  a  situation  may  arise  where  it 
is  necessary  to  value  a  small  coal  tract  for  a  short-term  emergency 
lease  and  1t  1s  known  that  mining  the  tract  would  be  unprofitable.  In 
this  case,  it  might  be  Inappropriate  to  model  the  tract  or  to  use  DCF- 
based  analyses  to  estimate  value.  An  alternative  approach  would  be 
to  develop  an  estimate  of  value  based  on  the  information  known  about 
the  mine  operation  requiring  the  emergency  lease.  This  approach  Is 
acceptable,  provided  the  value  estimate  is  not  arbitrary  and  1t  can  be 
shown  to  be  derived  1n  a  reasoned  manner.  Similarly,  the  value  Impact 
of  a  lease  characteristic  difference  may  in  some  cases  where  other  data 
are  not  available,  be  derived  more  simply  from  a  typical  mine  DCF  analysis 
(see  page  35) . 


A-463 
83 


maw 


eparation  of  Presale 
Appraisal  Report 


GUIDE  TO  FEDERAL  COAL  PROPERTY  APPRAISAL 
4.     PREPARATION  OF  PRESALE  APPRAISAL  REPORT 

4.1  FORMAT 

Appraisal  reports  prepared  for  the  Bureau  of  Land  Management  (BLM) 
should  follow  the  general  reporting  standards  described  1n  the  Uniform 

Appraisal  .Standards,,  far. ,  Federal Land  Acquisitions  and  The  Appraisal 

flf_Bfi&] — £sia±£  (1983).  The  appraisal  report  should  be  prepared  1n  a 
narrative  format  and  should  use  clear*  concise  language  to  ensure  that 
the  report  1s  understandable  to  readers.  Appraisals  must  be  based  on 
accurate  data  and  logical  reasoning.  Estimates  of  value  cannot  be  based 
on  unsupported  opinions  or  personal  belief.  The  report  should  contain 
sufficient  data  and  supportable  analysis  to  justify  the  estimate  of  FMV. 

4.2  APPRAISAL  REPORT  STRUCTURE 

Each  appraisal  report  should  contain  introductory  material,  factual 
data,  analysis  and  conclusions,  and  exhibits  and  addenda,  following  the 
outline  presented  below. 

4.2.1  Summary  Page 

The  first  page  of  the  appraisal  report  summarizes  the  appraisal 
Information  and  conclusions.  It  contains  only  brief  descriptions  of  the 
information  presented.  The  Information  included  on  the  summary  page  is 
as  follows; 

1.  Tract  Naae  and  Location*  Identify  the  tract  and  11st  the 
county  and  state  in  which  it  is  located. 

2.  Purpose  of  Appraisal.  Describe  briefly  the  purpose 
of  the  appraisal  and  include  the  effective  date  of 
the  estimate.  The  description  should  be  a  one-line 
statement. 

3.  Appraisal  Method.  State  the  method  of  appraisal. 

4.  Legal  Description  of  Tract(s).  Tabulate  the  legal 
description  of  the  tract(s)  being  appraised  in  terms  of: 
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o  Township 

o  Range 

o  Meridian 

o  Section 

o  Subdivision 

o  Acreage 

5.  Appraisal  Stwnary.  List  the  estimated  FMV  for  the 
tract(s).  The  appraised  value(s)  should  be  presented  in 
cents/ recoverable  ton,   dollars/acre,   and  total    value. 

6.  Signature.  The  chief  of  the  RET  will  sign  and  date  the 
summary  page. 

4.2.2  Tabie  of  Contents 

A  table  of  contents   is  recommended  for  long  reports. 

4.2.3  Introduction 

The  introduction  provides  an  Introductory  overview  of  the  appraisal. 
It  addresses  the  purpose  of  the  appraisal  and  discusses  the  general 
assumptions,  directions,  and  guidance  for  the  appraisal. 

4.2.4  Appraisal  Tract  Description 

4.2.4.1  Legal  Description 

This  section  provides  a  complete  legal  description  of  the  tract(s)  being 
appraised.  If  the  description  is  lengthy,  Include  it  as  an  appendix 
and  refer  to  it  in  the  text.  At  a  minimum,  Include  the  Items  listed 
below.  Document  all  sources  of  data  such  as: 

o  Tract  Identification  or  name 
o  Township 
o  Range 
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o  Meridian 
o  Section 
o  Subdivision 

o  Total  acreage  and  the  acreage  used  to  estimate 
FMV  (1f  It  differs) 

4.2.4.2  Appraisal  Tract  Data 

Discuss  all  pertinent  Information  about  the  appraised  tract(s).   At  a 
minimum*  Include  the  Items  listed  below.  Document  all  sources  of  data. 

o  Location  1n  region 

o  Proximity  to  transportation  and  coal  markets 

o  Type  of  tracts  (e.g.*  new  production*  captive) 

o  Coal  reserves  (e.g.*   geological   description,  seams, 
resource  base*  reserves) 

o  Coal   quality  (I.e.,  Btu/lb,    %      moisture,    %   ash, 
%   sulfur,  %   volatile  matter,  %   fixed  carbon) 

o  Supporting  documentation  (e.g.,  maps) 

o  Other  Important  qualities,  when  applicable  (e.g.,  high 
sodium) 

4.2.5  Analysis 

The  analysis  section  discusses  the  procedure  for  determining  the  value 
of  the  Federal  coal  property. 

4.2.5.1  Appraisal  Method 

An  overview  of  the  coal  property  appraisal  technique  is  presented. 
The  overview  includes  a  discussion  of  appraisal  approaches  and  appraisal 
criteria.   The  methods  of  obtaining  data,  appraisal  approaches,  and  the 
reconciliation  method  are  briefly  discussed.   The  type  and  quality  of 
available  data  determine  the  appraisal  method  used.   Both  the  reasons 
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for  selecting  the  method  and  the  reasons  for  rejecting  alternative 
approaches  are  discussed. 

4.2.5.2  Value  Estimated  by  the  Comparable  Sales  Approach 

All  comparable  sales  transactions  used  must  be  confirmed  by  persons 
having  knowledge  of  the  price,  terms,  and  conditions  of  the  sale. 
Discuss  each  comparable  in  relation  to  the  tract  being  appraised. 

1.  General  Considerations.   Several  general  considerations 
should  be  included  in  the  appraisal  process: 

a.  All  data  considered  in  the  valuation  process 
should  be  discussed  (e.g..  comparable  sale 
transactions  that  may  not  have  been  included  in 
the  valuation).  Support  must  be  provided  for 
including  or  excluding  sales  from  the  appraisal 
process. 

b.  All  sales  investigated  ( including,  sales  sub- 
sequently rejected)  having  a  reasonable  degree 
of  comparability  are  included.  Each  sale  is 
included  for  direct,  detailed  comparison. 

c.  Comparable  sales  should  be  Identified  clearly 
and  consistently  to  permit  cross  reference  with 
comments  made  in  the  appraisal  report. 

d.  Support  must  be  developed  for  an  adjustment 
made  1n  the  valuation  process.  The  charac- 
teristics that  lead  to  an  adjustment  are  to  be 
establ ished. 

e.  Comparisons  are  made  on  a  sale  basis,  rather 
than  a  characteristic  basis.  Discuss  each 
sale  fully  and  consider  all  differences  before 
proceeding  to  the  next  sale.  Complete  the 
discussion  of  each  sale  by  considering  the 
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characteristics  leading  to  the  adjustment  and 
conclude  with  an  overall  comparison  with  the 
tract  being  appraised. 

2.  Data  Acquisition.  Efforts  to  acquire  data  and  the 
sources  from  which  raw  data  were  obtained  should  be 
discussed.  Include  a  discussion  of  how  the  data  are 
selected  and  verified. 

3.  Data  Presentation.  Data  documentation  must  be  presented 
1n  a  manner  that  would  allow  the  reader  to  duplicate 
the  data  acquisition.  Documentation  of  the  data  used 
for  direct  comparison  must  be  Included  as  a  narrative 
comparison  and  a  comparison  summary  chart.  Identify  the 
data  type  and  essential  facts  relating  to  the  comparative 
property  that  document  qualitative  and  quantitative 
differences  between  1t  and  the  offered  tract.  All 
records  and  supporting  data  and  documentation  must  be 
maintained  in  audltable  files  at  the  BLM  field  offices. 
The  files  will  contain  all  documentation  pertaining  to 
the  appraisal  and  supporting  Its  conclusions.  The 
files  may  also  Include  maps,  transaction  documentation, 
telephone  conversations,  memos,  and  any  other  pertinent 
Information. 

4.  Data  Analysis.  Fair  market  value  Is  estimated  by 
the  comparable  sales  approach  using  unadjusted  com- 
parable transactions,  adjusted  comparable  transactions, 
or  regression  analysis  (regression  analysis  may  not 
be  feasible  because  of  Insufficient  data).  Discuss 
the  considerations  that  resulted  1n  the  selection  of 
a  specific  valuation  procedure.  If  an  unadjusted 
comparable  transaction  1s  used,  develop  support  for 
basing  value  on  an  unadjusted  selling  price.  If  an 
adjusted  comparable  transaction  1s  used,  present  the  data 
that  supports  the  need  for  an  adjustment. 
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3.  Comparison  Factors.  Various  mineral  property 
characteristics  are  recognized  by  the  market 
as  Influencing  value.  These  factors  should  be 
identified*  discussed,  and  analyzed  to  develop 
support  for  a  comparable  sale  price  adjustment. 
Characteristics  to  be  considered  include: 

o  Date  of  sale 

o  Sale  price 

o  Lease  market  conditions 

o  Produced  coal  market  prospects 

o  Total  lease  acres 

o  Total  coal  acres 

o  Average  coal  thickness 

o  Average  overburden  thickness 

o  Average  stripping  ratio 

o  Recoverable  coal  resource  estimate 

o  Coal  quality 

o  Transportation  and  marketing- 

o  Lease  terms 

—  royalty  rates 
payment  terms 

—  Items  sold 
o  Other  factors 

b.  Adjusrtaent.  An  adjusted  transaction  accounts 
for  differences  1n  the  characteristics  between 
the  comparable  property  and  the  offered 
tract.  Discuss  the  differences  in  tract 
characteristics  that  require  adjustment.  Show 
how  these  differences  are  incorporated  into 
the  estimation  process  through  the  DCF  method. 
Include  a  discussion  of  the  arithmetic  or 
proportional  adjustment  procedure. 
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5.  Reconciliation  of  Comparable  Values.  Multiple  estimates 
of  value  are  reconciled  Into  a  single  Indication  of 
value.  Discuss  the  reconciliation  method  and  the 
rationale  for  estimating  weights  (1f  used). 

4.2.5.3  Value  Estimated  by  Income  Approach 

Adequate  factual  data  to  support  the  appraisal  analysis  should  be 
Included.  The  present  value  of  net  Income  method  used  must  be  explained 
1n  narrative  form  and  supported  by  a  statement  of  sources  and  factors.. 

1.  Data  Acquisition*   Selection,  and  Documentation*  The 

efforts  to  acquire  data  and  the  sources  from  which 
the  data  were  obtained  should  be  described.  Include  a 
discussion  of  how  the  data  are  collected  and  verified. 
Discuss  the  rationale  for  selecting  specific  data 
elements.  The  data  acquisition  should  be  documented  in 
such  a  manner  that  data  acquisition  may  be  duplicated. 
All  records  and  supporting  documentation  should  be 
maintained  1n  audltable  files  at  the  BLM  field  offices. 
The  files  should  contain  all  documentation  pertaining  to 
the  appraisal  and  supporting  Its  conclusions.  The  files 
may  include  maps*  names*  telephone  conversations*  and  any 
other  pertinent  information. 

2.  Mine  Plan.  The  development  of  the  mine  plan  should  be 
described  and  supported.  Refer  to  the  tract  and  mine 
characteristics  and  regional  mining  methods  to  support 
the  mine  type,  production  rate,  equipment  selection, 
manpower  requirements,  and  other  pertinent  factors. 

3.  Marketing.  The  market  situation  for  coal  from  this  lease 
should  be  described  and  supported.  Development  timing, 
likelihood  of  market,  coal  quality,  coal  prices,  and 
other  relevant  information  should  be  explained. 
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4.  Estimated  Production  Costs  and  Revenues.  The  method  for 
developing  mine  production  costs  must  be  described  and 
supported.  Include  an  explanation  of  the  model (s)  used 
(if  any)  and  its  Input  requirements.  Production  revenues 
also  should  be  estimated  from  coal  prices  and  production 
rates. 

5.  Capitalization  Technique.  The  DCF  method  used  should 
be  discussed.  Indicate  the  input  requirements  and 
discuss  how  they  were  developed  for  the  analysis.  If 
a  probabilistic  method  is  used,  discuss  how  probability 
weights,  scenarios,  timing,  or  Monte  Carlo  inputs 
(distributions  and  variances)  were  developed. 

6.  S  unwary  and  Indication.  A  summary  of  the  basic  steps 
and  the  final  market  value  indication  from  the  income 
approach  should  be  included  following  the  Income  approach 
narrative. 

4.2.6  Exhibits  or  Addenda 

All  exhibits  needed  In  the  mineral  property  valuation  process,  in 
addition  to  those  used  in  the  body  of  the  report,  should  be  Included. 
Detailed  data  and  information  pertaining  to  the  property  or  other 
Important  valuation  factors  that  are  too  lengthy  for  the  body  of  the 
report  or  that  distract  from  a  coherent  presentation  should  be  placed 
in  this  section. 

4.3  SIGNATURE 

The  chief  of  the  RET  will  sign  and  date  the  appraisal  report.  The 
report  will  be  submitted  to  the  designated  Deputy  State  Director  for 
his  review  and  signature. 
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4.4  CONFIDENTIALITY  OF  DATA 

The  sensitive  presale  estimate  of  FMV  plus  any  proprietary  data  used  in 

the  estimation  of  FMV  must  be  properly  safeguarded.  Only  those  persons 

with  a  "need  to  know"  shall  have  access  to  the  sensitive  or  proprietary 
data. 

1.  The  data  shall  not  be  discussed  outside  of  the  official 
BLM  meetings  and  shall  not  be  discussed  over  the  phone. 

2.  Meetings  where  the  data  are  discussed  shall  be  held  in  a 
secure  office  and  in  such  a  manner  that  non-BLM  personnel 
and  BLM  personnel  without  a  need  to  know  are  prohibited 
from  having  access  to  confidential  data. 

3.  All  confidential  data  shall  be  locked  in  a  secure 
government  approved  filing  cabinet  or  vault  when  the  data 
are  not  actually  required  for  analysis  and  discussion 
purposes. 

4.  All  draft  and  final  typed  reports  relating  to  FMV  presale 
estimates  shall  be  treated  as  confidential  information. 
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5.     POST-APPRAISAL  PROCESS 

5.1  INTRODUCTION 

The  post-appraisal  process  Includes  appraisal-related  activities  that 
occur  after  the  RET  Issues  a  completed  appraisal  report.  These 
activities  Include  an  Independent  review  of  the  presale  appraisal,  a 
post-sale  analysis  of  bids,  and  a  review  of  the  post-sale  analysis. 
Post-appra1sal  activities  are  summarized  as  follows: 

1.  Revle®  of  Presale  Appraisal  Report.  The  presale  ap- 
praisal report  1s  Independently  reviewed  for  technical 
content  and  conformance  to  appraisal  guidelines. 

2.  Post-Sale  Analysis  of  Bids.  Evaluation  criteria  are 
applied  to  bids  received  for  offered  tracts.  Additional 
market  Information  may  be  derived  from  an  analysis  of 
bids.  This  Information  may  be  used  1n  the  evaluation  of 
bids  for  which  there  was  no  competition. 

3.  Review  of  Post-Sale  Analysis.  Recommendation  for  bid 
acceptance  or  rejection  1s  formalized  in  a  post-sale 
appraisal  report.  The  report  1s  reviewed  for  technical 
content  and  conformance  to  accepted  procedures. 

5.2  REVIEW  OF  PRESALE  APPRAISAL  REPORT 

The  presale  appraisal  report  1s  submitted  to  the  designated  Deputy  State 
Director  for  an  Initial  review  for  conformance  to  appraisal  guidelines. 
The  report  then  is  submitted  for  an  independent  review  by  a  qualified 
Independent  reviewer  appointed  annually  by  the  Lead  State  Director.  The 
purpose  of  the  Independent  review  1s  to  ensure  that  the  appraisal  1s 
consistent  with  the  appraisal  guidelines  and  the  estimation  of  value 
1s  soundly  based  and  adequately  supported.  The  approved  report  1s 
signed  by  the  designated  Deputy  State  Director  after  completion  of  the 
independent  review  and  after  incorporation  of  any  necessary  revisions. 
In  addition,  presale  appraisals  will  be  reviewed  periodically  by  the 
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Washington  Office  coordination  unit  (501)  to  further  ensure  conformity 
to  this  guide. 

5.2.1  Review  of  Appraisal  Procedures 

The  appraisal  1s  reviewed  to  ensure  that  1t  conforms  to  accepted 
appraisal  procedures  as  delineated  In  the  appraisal  guidelines.  The 
presale  appraisal  report  should  document  the  alternative  approaches 
considered  for  the  appraisal  and  the  reasons  for  selecting  a  specific 
appraisal  method.  The  reviewer  will  analyze  the  arguments  presented  and 
make  an  assessment  of  their  validity.  The  assessment  should  consider 
the  following  arguments: 

1.  Are  Input  data  shown  to  be  selected  on  a  fair  and 
defensible  basis? 

2.  Are  Input  data  reasonable  and  accurate? 

3.  Is  the  appraisal  procedure  appropriate  for  the  available 
data? 

A.     W111  alternative  methods  yield  a  better  estimate  of 
value? 

5.  Does  the  appraised  value  seem  to  be  a  sound  estimate  of 
actual  market  value? 

In  summarizing  an  opinion  of  the  appraisal  method*  the  reviewer  will 
address: 

1.  Why  the  appraisal  method  is  or  is  not  appropriate. 

2.  Any  precedent  for  using  or  not  using  the  appraisal 
method. 
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5.2.2     Review  of  Supporting  Documentation 

The  appraisal  documentation  will  be  reviewed  to  ensure  that  all 
conclusions  are  adequately  supported.  The  reviewer  will  ensure  that: 

1.  Each  substantive  conclusion  1s  supported  by  data  or 
analysis. 

2.  References  to  supporting  data  are  adequately  documented. 

3.  Material  Included  in  the  appendixes  are  relevant  to 
the  appraisal  report  and  are  sufficient  to  support  Its 
conclusions. 

The  reviewer  will  document  the  evaluation  of  supporting  documentation. 
Insufficient  documentation  to  support  conclusions  will  be  highlighted, 
and  the  report  will  be  returned  to  the  RET  for  completion.  If 
applicable,  the  reviewer  will  suggest  sources  of  additional  information 
to  assist  the  appraisal  process. 

5.2.3  Documenting  the  Presale  Appraisal  Report  Review 

The  reviewer  will  attach  a  written  memorandum  to  the  presale  appraisal 
report  that  Indicates  the  scope  of  the  review  and  supports  the 
recommended  actions  prior  to  the  sale. 

5.3     POST-SALE  ANALYSIS  OF  BIDS 

The  Department  of  the  Interior  is  chartered  with  accepting  or  rejecting 
a  sealed  bidon  a  Federal  coal  lease  tract.  In  evaluating  the  bids,  the 
sale  panel  will  screen  all  bids  to  determine  if  they  qualify  for  further 
consideration.  To  qualify  for  further  consideration,  the  bid  must 
satisfy  all  of  the  following  criteria: 
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1.  The  bid  meets  or  exceeds  the  minimum  bid. 

2.  The  bidder  passes  all  the  qualification  requirements 
delineated  in  43  CFR  3400. 

3.  There  is  no  indication  of  collusion  in  the  bidding  of  the 
coal  lease  tract(s) . 

Bids  passing  the  screen  are  reviewed  for  recommendation  to  the 
authorized  officer  for  acceptance  or  rejection. 

5.3.1  Bid  Acceptance  Process 

Prior  to  opening,  the  bids  are  divided  into  three  categories:  tracts 
with  two  or  more  bids,  tracts  with  one  bid,  and  tracts  with  no  bids. 
Tracts  with  no  bids  are  of  no  further  consideration  in  this  process. 
The  review  of  the  bids  proceeds  sequentially  as  described  1n  the 
following  sections. 

5.3.1.1  Tracts  with  Two  or  More  Bids 

At  least  two  countable  bids  must  be  received  for  the  tract.  A  bid  must 

7 
meet  or  exceed  25  percent  of  the  presale  appraisal  to  be  countable. 

Any  bid  less  than  25  percent  of  the  presale  appraisal  must  be  excluded 

from  the  count.   If  two  or  more  bids  equal  or  exceed  25  percent  of 

the  presale  appraisal,  the  recommendation  for  acceptance  of  the  high  bid 

on  that  tract  1s  decided  by  the  averaging  rule.   If  only  one  countable 

bid  1s  received  for  the  tract,  the  bids  are  set  aside  for  evaluation 

with  one-bid  tracts.   If  no  countable  bids  are  received,  the  bids  also 

are  set  aside  for  evaluation  with  one-bid  tracts. 

The  recommendation  for  acceptance  of  the  high  bid  on  a  tract  with  two 
or  more  countable  bids  is  decided  by  the  averaging  rule.  The  averaging 
rule  adds  the  presale  appraisal  to  the  sum  of  the  countable  bids  and 
divides  by  the  number  of  countable  bids  plus  one.  This  average  is 
called  the  Average  Evaluation  of  Tract  (AEOT).  A  high  bid  equal  to 
or  greater  than  the  AEOT  is  recommended  for  acceptance.  A  high  bid 
less  than  the  AEOT  1s  recommended  for  rejection. 


The  25  percent  value  is  being  used  pending  current  study  results. 
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Tracts  whose  high  bids  are  recommended  for  acceptance  by  the  AEOT  rule 
will  be  examined  to  isolate  those  tracts  that  can  be  used  as  post- 
sale  comparables.  Tracts  used  as  post-sale  comparables  must  satisfy 
the  eligible  and  selectable  criteria  for  comparable  tracts.  If  these 
criteria  are  satisfied,  the  tract  is  a  candidate  for  use  as  a  post- 
sale  comparable  in  evaluating  remaining  tracts. 

5.3.1.2  Tracts  with  Only  One  Bid 

Tracts  receiving  only  one  bid  and  tracts  with  two  or  mere  bids  that  have 
fewer  than  two  countable  bids  are  reviewed  after  the  evaluation  of  the 
tracts  with  two  or  more  countable  bids  has  been  completed.  Tracts  from 
the  preceding  evaluation  accepted  as  candidate  comparables  for  use  in 
the  post-sale  analysis  should  be  re-evaluated  to  see  if  they  represent 
appropriate  comparables  for  the  tracts  involved. 

Tracts  accepted  as  comparables  will  provide  current  competitive  market 
data  about  lease  values.  Bids  for  tracts  receiving  only  one  bid  or 
tracts  with  two  or  more  bids  that  had  fewer  than  two  countable  bids 
are  recommended  for  acceptance  or  rejection  as  follows:  tracts  for  which 
only  presale  comparables  and  presale  appraisals  apply  are  recommended 
for  acceptance  if  the  high  bid  exceeds  the  presale  appraisal;  tracts 
for  which  a  reappraisal  has  been  made  on  the  basis  of  an  additional 
comparable  from  the  sale  are  recommended  for  acceptance  if  the  high  bid 
exceeds  the  reappraised  value. 

5.3.2  Post-Saie  Appraisal  Report 

The  RET  will  prepare  a  post-sale  appraisal  report  to  document  the  post- 
sale  appraisal  analysis.   The  report  will  document  all  factors  to  be 
considered  by  the  sale  panel  in  the  recommendation  of  bid  acceptance 
or  rejection.   For  example,  if  the  presale  appraisal  is  to  form  the 
basis  for  bid  acceptance  or  rejection,  the  valuation  procedure  from 
which  the  presale  appraisal  was  drawn  should  be  included  in  the  post-sale 
appraisal  report.   If  a  post-sale  comparable  was  used  to  reappraise  a 
tract,  the  criteria  for  selecting  the  comparable  should  be  discussed  and 
the  new  valuation  explained  as  in  the  presale  report.  The  report  will 
be  reviewed  by  the  designated  Deputy  State  Director  and  the  independent 
reviewer  for  conformance  to  the  appraisal  guidelines. 
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A  publicly  available  version  of  the  report  will  be  prepared  by  deleting 
all   sensitive  and  proprietary  material. 

5.4     REVIEW  OF  POST-SALE  ANALYSIS 

The  pre-  and  post-sale  appraisal  reports  are  submitted  to  the  sale  panel 
for  evaluation.  The  sale  panel  will  make  a  recommendation  to  accept 
or  reject  a  qualified  high  bid  on  the  basis  of  the  post-sale  appraisal 
report  values.  The  sale  panel  will  document  its  recommendations  and 
submit  them  to  the  authorized  officer  for  a  decision.  The  sale  panel 
will    review  the  post-sale  appraisal    report  as  follows: 

1.  Review  the  procedures  used  in  developing  the  post-sale 
appraisal  report  and  the  pre-  and  post-sale  analyses  that 
form  the  basis  for  bid  acceptance  or  rejection. 

a.  If  necessary*  submit  questions  to  cognizant 
individuals  to  clarify  salient  features  of  each 
analysis. 

b.  Identify  discrepancies  in  the  analysis  that 
require  resolution  prior  to  the  decision  to  accept 
or  reject  a  bid. 

c.  Request  clarification  of  discrepancies  identified 
in  the  review. 

2.  Request  revision  of  the  post-sale  analysis  only  if  one 
of  the  following  conditions  occur: 

a.  A  clear  technical  error  that  could  and  should  have 
been  detected  prior  to  the  sale  is   identified. 

b.  The  appraisal  standards  set  forth  in  the 
guidelines  were  not  met  and  the  appraised 
value  appears  unreasonably  derived*  unsound*  or 
inadequately   explained. 
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3.  After  resolution  of  all  outstanding  Issues,  the  sale 
panel  will  prepare  a  memorandum  that  documents  the 
results  and  recommendations  of  the  review  of  the  post- 
sale  analysis. 

5.5     CONFIDENTIALITY  OF  DATA 

All  post-sale  appraisals  and  reports  as  well  as  all  presale  appraisals 
and  reports ?  along  with  other  proprietary  data,  must  be  treated 
as  confidential  and  held  secure  during  the  post-sale  bid  evaluation 
process.  When  bid  acceptance/rejection  decisions  have  been  reached  by 
the  authorized  officer,  only  the  estimated  value  of  tracts  accepted 
shall   be  made  available  to  the  public  upon  request. 
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6.  LAND  EXCHANGE  PROCESS 

A  Federal  coal  fee  property  may  be  disposed  of  by  exchange  by  the 
Secretary  of  the  Interior  under  authorizing  legislation  contained  In 
Section  206  of  the  FLPMA.  In  exercising  the  exchange,  the  act  requires 
that  the  exchange  must  be  1n  the  public  Interest  and  the  value  of  the 
lands  accepted  by  the  government  must  be  of  at  least  equal  value  to 
those  given  in  exchange.  Federal  coal  lease  exchanges  are  conducted 
under  legislation  specific  to  each  exchange.  Specific  legislation 
generally  requires  that  the  lands  be  of  at  least  equal  market  value 
and  that  the  exchange  be  in  the  public  interest.  BLM  regulations  now 
require  that  estimate  of  fair  market  value  be  made  for  purposes  of  equal 
coal  value.  If  the  lands  are  not  of  equal  value,  financial  compensation 
usually  may  be  provided  to  offset  the  differences  in  value  so  long  as 
payment  does  not  exceed  25  percent  of  the  total  value  of  the  lands 
transferred  out  of  Federal  ownership. 

Federal  coal  lease  and  fee  exchange  is  accomplished  through  negotiation 
between  the  affected  parties.  The  negotiation  process  1s  directed 
toward  achieving  realistic  estimates  of  property  value  through 
information  exchange  between  the  government  and  the  other  party.  From 
the  government  view,  negotiation  will  promote  a  more  equitable  exchange 
because  the  objective  is  to  provide  better  current  property  information 
to  the  government's  appraisal  team.  The  government  still  maintains  some 
leverage  over  the  proceedings  because  the  State  Directors  may  let  the 
negotiations  lapse  1f  1t  is  felt  that  there  is  insufficient  cooperation 
and  information  to  develop  a  reasonable  estimate  of  value. 


Q 

If  current  regulations  are  changed,  a  recoverable  ton  for  recoverable 
ton  exchange  may  be  considered  without  fair  market  appraisals  if 
all  offered  tract  major  coal  lease  characteristics  (e.g.,  coal 
quality,  transportation,  and  minability)  are  at  least  as  good  as  the 
characteristics  of  the  selected  tract.  In  these  exchanges  (now  used 
for  oil  shale),  a  definitive  examination  of  the  characteristics  would 
be  documented  to  verify  that  an  evaluation  of  the  major  characteristics 
of  the  offered  and  selected  tracts  unquestionably  indicates  that  the 
fair  market  value  per  ton  of  the  offered  tract  1s  at  least  equal  to 
the  fair  market  value  per  ton  of  the  selected  tract. 
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Exchanges  are  conducted  under  regulations  CFR  2200*  3435/  and  3436. 
At  the  discretion  of  the  State  Director,  the  RET  Is  responsible  for 
appraising  property  value.  The  RET  should  prepare  an  appraisal  using 
Its  own  Information  and  any  additional  Information  provided  by  the  other 
party.  This  additional  Information  should  be  Independently  verified  as 
to  its  accuracy  and  appropriateness  to  the  appraisal.  The  procedure 
for  determining  the  market  value  used  by  the  RET  should  follow  the  lease 
sale  appraisal  procedures  discussed  above  in  this  guide  for  each  tract. 
The  exchange  process  should  be  as  follows: 

1.  A  coal  lands  exchange  proposal  1s  provided  to  the 
District  or  State  BLM  office. 

2.  The  proposed  exchange  is  examined  by  the  State  BLM  office 
to  determine  1f  it  1s  in  the  public's  interest  to  proceed 
with  the  exchange. 

3.  If  1t  appears  that  acquisition  of  the  non-Federal  land 
could  be  in  the  public  interest*  the  exchange  can  proceed 
or  the  BLM  can  make  a  counter  proposal  (for  example* 
offer  a  different  property  in  exchange). 

4.  If  the  BLM  and  the  applicant  agree  on  lands  that  might  be 
exchanged*  the  BLM  must  perform  the  following  activities 
before  1t  can  proceed  with  the  exchange  process: 

a.  Examine  alternatives  to  the  proposed  exchange. 

b.  Develop  an  environmental  assessment  (EA)  and, 
1f  necessary,  an  environmental  impact  statement 
(EIS)  for  the  proposed  exchange. 

c.  Through  the  EA/EIS,  land  report,  and  public 
meeting,  determine  if  the  exchange  1s  1n 
the  public  Interest*  after  due  consideration 
of  Department  of  Justice  advice  concerning 
antitrust  consequences. 
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d.  Informally  consult  with  the  State  government 
and  other  Interests  for  their  views  concerning 
the  proposed  exchange. 

5.  If  the  BLM  decides  to  proceed  with  the  exchange,  the 
RET  and  the  applicant's  technical  staff  independently 
collect  the  Information  required  to  appraise  the  exchange 
properties  and  to  prepare  preliminary  evaluations.  For 
fee  exchanges,  the  applicant  normally  is  responsible  for 
providing  geologic  Information.  For  lease  exchanges, 
exploration  costs  are  allocated  on  a  case-by-case  basis. 

6.  The  RET  and  a  State  BLM  office  management  representative 
meets  with  the  applicant's  technical  staff  and  its 
management  representative  to  review  the  available  data 
and  to  discuss  appropriate  appraisal  methods.  The 
RET  prepares  a  draft  appraisal  using  the  best  and 
most  realistic  data  available.  The  draft  appraisal 
conforms  to  the  guidelines  set  forth  in  this  guide. 
An  applicant's  preliminary  appraisal  may  form  the  basis 
for  the  draft  appraisal  provided  it  is  checked  for 
accuracy,  lack  of  bias,  completeness,  and  conformance  to 
the  appraisal  guidelines.  If  the  applicant's  appraisal 
1s  used,  the  RET  should  fully  examine  these  factors. 

7.  The  RET  and  the  State  BLM  office  representative  discuss 
with  the  applicant  the  results  of  the  draft  appraisal. 
The  applicant  may  provide  comments  and  information  on  the 
draft  appraisal  methods  and  data. 

8.  The  RET  performs  a  final  appraisal  on  the  exchange  tracts 
as  now  delineated  1f  directed  by  the  State  Director.  The 
final  appraisal  will  include  improvements  to  the  data 
or  methods  that  are  developed  by  the  RET  or  result  from 
the  discussion  of  preliminary  results  with  the  applicant. 
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Adjustment  to  the  delineation  of  exchange  properties  may 
be  made  to  achieve  equal  value. 

9.  The  State  Director  and  his  staff  examine  the  final 
appraisal  and  the  proposed  exchange  to  ensure  that  the 
exchange  is  in  the  public's  interest  and  that  the 
government  receives  at  least  equal  value  in  exchange. 

10.  The  State  Director  and  the  applicant  discuss  the  exchange 
to  determine  whether  the  proposed  exchange  will  be 
satisfactory  to  both  parties.  If  agreement  cannot 
be  reached,  the  specific  exchange  may  be  abandoned. 

11.  The  final  decision  concerning  the  exchange  is  made  by  the 
State  Director  after  public  hearings  and  comment. 
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APPENDIX  A.     GLOSSARY  OF  TERMS 

Average  Evaluation  of  Tract  (AEOT): 

A  tract  value  based  on  an  averaging  of  the  government's  presale  estimate 
with  two  or  more  countable  bids.  A  high  bid  equal  to  or  greater 
than  the  AEOT  1s  recommended  for  acceptance;  otherwise,  the  high  bid 
is  recommended  for  rejection. 

Bonus  Bid: 

The  dollar  amount  offered  by  a  potential  lessee  as  consideration  for 
receiving  a  lease.  Under  existing  regulations,  the  bonus  bid  must  meet 
or  exceed  fair  market  value  to  be  accepted  by  the  Department  of  the 
Interior. 

Bureau  of  Land  Manageaent  (BLM): 

The  nation's  largest  land  manager.  It  administers  lands  In  Federal 
ownership  under  multiple-use  principles  in  the  public  interest.  The  BLM 
1s  responsible  for  Issuing  coal  leases  and  conducting  land  use  planning 
1n  the  Federal  coal  management  program. 

Bypass  Tract: 

A  tract  that  contains  federal  recoverable  coal,  which  if  not  leased, 
would  be  bypassed  in  the  reasonably  foreseeable  future. 

Captive  Tracts 

A  Federal  coal  property  of  potentially  much  greater  value  to  a  single 
bidder  because  the  bidder  owns  the  adjacent  mine  or  mineral  lease  rights 
(see  Bypass  Tract  and  Maintenance  Tract). 

Coal  Tract: 

A  defined  area  that  forms  a  mining  unit  or  a  portion  of  a  mining  unit 
(see  Tract  Type  1,  Tract  Type  2,  and  Tract  Type  3). 
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Countable  Bid: 

A  bid  satisfying  initial  screening  criteria  that  meets  or  exceeds  25 
per  cent  of  the  government's  presale  estimate. 

Designated  Deputy  State  Director: 

The  Deputy  State  Director  who  reports  to  the  State  Director  in  charge 
of  the  RET  located  1n  either  Santa  Fe,  New  Mexico;  Denver*  Colorado; 
or  Cheyenne*  Wyoming. 

Development  Right: 

A  right  to  extract  a  mineral  from  a  deposit. 

Diligence: 

Compliance  with  the  term  of  a  Federal  coal  lease  requiring  production 
1n  commercial  amounts  of  recoverable  coal  reserves  (one  percent  of  the 
mining  unit  reserves)  within  a  10-year  period  beginning  on  the  date  of 
lease  issuance. 

Emergency  Leasing: 

The  leasing  of  Federal  coal  needed  by  an  existing  mine  for  one  of  the 
following  reasons:  (1)  coal  is  needed  within  3  years  of  the  date  of  the 
lease  application  to  maintain  a  mine  at  its  current  average  annual  level 
of  production  or  to  supply  coal  for  contracts  signed  before  July  19. 
1979,  or  (2)  without  the  emergency  lease,  Federal  coal  would  be  bypassed 
by  mining.  An  emergency  lease  can  be  Issued  for  no  more  than  8  years 
of  recoverable  coal  reserves,  and  to  be  Issued  an  emergency  lease,  a 
mine's  need  for  the  coal  deposit  must  result  from  reasonably  unforeseen 
circumstances. 

Energy  Minerals  Activity  Reconaendatlon  Systea  (EMARS): 

The  1975  coal  management  program  made  up  of  three  phases: 
(1)  nomination  and  programming,  (2)  scheduling,  and  (3)  leasing. 
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Exchange: 

A  trading  of  public  lands  (surface*  subsurface*  or  both)  for  lands  1n 
other  ownerships  (see  Fee  Coal  Exchange*  Fee  Mineral  Exchange*  and  Fee 
Title  Exchange) . 

Fair  Market  Value  (FMY): 

That  amount  of  cash  or  the  equivalent  for  which  the  coal  deposit  would 
be  sold  or  leased  by  a  knowledgeable  owner  willing,  but  not  obligated, 
to  sell  or  lease  to  a  knowledgeable  purchaser  who  desires*  but  1s  not 
obligated*  to  buy  or  lease. 

Federal  Coal  Leasing  Asendfients  Act  of  1976  (FCLAA): 

A  law  specifying  rules  to  guide  the  Federal  Coal  Leasing  Program. 

Federal  Lands: 

Lands  owned  by  the  United  States,  without  reference  to  how  the  lands 
were  acquired  or  which  agency  administers  the  lands,  Including  mineral 
estate  or  coal  estate  underlying  private  surface,  excluding  lands  held 
by  the  United  States  in  trust  for  Indians,  Aleuts,  or  Eskimos,  and  lands 
within  the  boundaries  of  Federal  Indian  Reservations. 

Federal  Lands  Policy  and  Management  Act  (FLPMA): 

Law  specifying  how  public  lands  are  to  be  managed. 

Fee  Coal  Exchange: 

A  fee  mineral  exchange  Involving  coal. 

Fee  Mineral  Exchange: 

An  exchange  that  Involves  subsurface  (mineral)  rights  only. 

Fee  Title  Exchange: 

An  exchange  that  involves  the  entire  property,  both  surface  and  subsurface, 

In  S1tu  Coal: 

Coal    in   Its   natural    or  original    position. 
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Lease: 

Federal  coal  lease  or  license  to  mine  issued  under  the  coal  leasing 

provisions  of  the  mineral  leasing  laws  that  authorizes  the  exploration 

for*  or  extraction  of*  coal  only  under  an  approved  exploration  or  mining 

plan. 

Maintenance  Tract: 

A  tract  that  lacks  the  recoverable  reserves  to  support  a  new  mining 
operation*  on  which  recoverable  reserves  are  large  enough  only  to  extend 
the  life  of  an  adjacent*  existing  mine  or  to  permit  expanding  that 
mine's  annual  production. 

Mineral  Leasing  Act  of  1920  (MLA): 

The  Federal  law  that  establishes  the  procedures  for  the  disposal  of 
certain  federally  owned  mineral  deposits  (Including  coal)  on  public 
domain  lands  of  the  United  States. 

Mineral  Leasing  Act  For  Acquired  Lands: 

The  Federal  law  that  provides  for  the  disposal  of  certain  federally 
owned  mineral  deposits  (including  coal)  on  acquired  lands  of  the  United 
States  under  the  procedures  of  the  MLA. 

Mineral  Right: 

A  right  to  ownership  of  a  mineral  reserve. 

M1n1nu»  Bonus  Bid: 

The  least  amount  that  must  be  bid  at  a  Federal  coal  lease  sale*  as 
stated  in  the  notice  of  sale*  to  qualify  a  bid  for  consideration;  the 
minimum  bonus  bid  is  not  necessarily  fair  market  value. 

Mining  Unit  CMU); 

An  area  of  coal  land  that  can  be  developed  and  mined  in  an  efficient* 
economic*  and  orderly  manner  with  due  regard  for  the  conservation  of 
coal  reserves  and  other  resources. 


A-491 

A-4 


APPENDIX  7 

Net  Present  Value  (NPV): 

The  value  derived  by  reducing  cost  and  revenue  streams  to  a  single 
number  1n  which  future  costs  and  revenues  are  discounted  to  the  present. 

New  Mine  Tract; 

A  coal  tract  that  contains  enough  Federal  recoverable  coal  of 
sufficiently  high  quality,  either  by  Itself  or  in  combination  with 
surrounding  nonfederal  recoverable  coal,  to  justify  spending  money  and 
the  effort  to  develop  and  implement  new  mining  operations. 

Public  Land: 

Federal  land  administered  by  the  BLM. 

Recoverable  Coal  Reserves: 

The  minable  coal  reserve  base  excluding  all  coal  that  will  be  left 
unmlned,  such  as  pillars,  fenders,  and  property  barriers. 

Regional  Coal  Tean: 

A  body,  consisting  of  BLM  state  directors  and  state  governors  or  their 
representatives,  that  guides  coal  activity  planning  within  a  Federal 
coal  production  region  and  that  makes  leasing  level  and  lease  sale 
recommendations  to  the  Secretary  of  the  Interior. 

Regional  Evaluation  Teaa  (RET): 

A  group  of  BLM  professionals  that  performs  economic  appraisals  on  a  regional 
basis  under  the  direction  of  the  BLM  Deputy  State  Director  where  the  team 
1s  located. 

Royalty: 

The  amount  established  in  a  lease  that  the  lessee  must  pay  the  lessor  as 
part  of  the  consideration  for  the  right  to  remove  coal  for  sale  or  use. 
Under  the  FCLAA,  royalty  1s  expressed  as  a  percent  of  the  value  of  the 
coal.  In  older  leases,  royalty  was  expressed  as  a  fixed  amount  per  ton. 
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Sale  Panel: 

A  group  appointed  by  the  BLM  state  director  to  review  lease  sale  results 
and  the  fair  market  value  analysis  and  prepare  a  report  recommending 
acceptance  or  rejection  of  bids. 

Tract  Type  1: 

A  single  tract  that  constitutes  a  mining  unit  (Mil)  for  a  new  mine 
operation.  The  tract  contains  sufficient  reserves  that  can  be  developed 
and  mined  1n  an  efficient,  economic,  and  orderly  manner  with  due  regard 
for  the  conservation  of  coal  resources  and  other  resources. 

Tract  Type  2: 

A  single  tract  that  constitutes  a  portion  of  an  MU  for  a  new 
mine  operation.  The  tract  does  not  contain  sufficient  reserves  to 
Independently  support  a  mining  operation;  however,  the  reserves  can  be 
used  with  other  contiguous  reserves  to  create  an  MU  for  a  new  mine 
operation. 

Tract  Type  3: 

A  single  tract  that  constitutes  an  Increment  to  an  existing  mine 
operation.  The  tract  does  not  contain  sufficient  reserves  to 
Independently  support  a  mining  operation;  however,  the  reserves  can  be 
mined  economically  1n  conjunction  with  an  existing  mine  operation. 
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MINING  HANDBOOKS 

Caterpillar  Tractor  Co.,  Caterpillar  Performance  Handbook.   Caterpillar 
Tractor  Company.  Peoria,  Illinois 

Machine  performance  data.  Includes  tables  and  curves 
showing  cycle  times  or  hourly  production  figures  for  machines 
under  various  operating  conditions.  Presents  methods  for 
estimating  machine  owning  and  operating  expenses. 

Church,  Horace  K. ,  1981.    Excavation  Handbook.    McGraw-Hill  Book 
Company,  New  York,  New  York. 

Discusses  principles,  procedures,  equipment,  and  costs  for 
opencut  mining  excavation  and  handling.  Provides  Information 
on  costs  of  owning  and  operating  equipment  and  facilities. 

Cummins,  Arthur  B.  and  Ivan  A.  Given,  ed. ,  1973.  SME  Mining  Engineering 
Handbook,  Volumes  I  and  II.  Port  City  Press.  Baltimore,  Maryland. 
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Provides  planning,  mine  practices,  and  mine  engineering 
Information.  Volume  I  discusses  exploration  and  underground 
mining.  Volume  II  provides  information  on  surface  mining  and 
mine  costing. 

SOURCES  OF  COAL  MARKET,  PRODUCTION,  and  PRICE  TREND  DATA 

EIA  Databases 

Quarterly  Coal  Consumption  Report-Manufacturing  Plants 

Data  concerning  coal  receipts,  stocks,  prices,  and  consump- 
tion for  manufacturing  plants  other  than  coke  plants.  Data 
include  types,  quantities,  and  costs  of  coal  received  by 
contract  and  spot  purchases. 

Coke  Plant  Report 

Data  include  production,  transfers,  consumption,  sales,  and 
stocks  of  coal  and  coke  from  operating  coke  plants. 

Coal  Distribution  Report 

Provides  coal  distribution  data.  Data  include  origin 
of  coal  produced  and  purchased,  distribution  by  mode  of 
transportation  and  consumer  category,  sales  to  other  coal 
distributors,  and  end-of-quarter  stocks. 

Coal  Production  Report 

Provides  information  on  current  and  prospective  coal  produc- 
tion, transportation,  conversion,  and  utilization.  Data 
include  company  identif icationj  types  of  mining  operation; 
recoverable  reserves;  production  quantity  and  value  by 
distribution,  stocks,  and  productive  capacity;  employment; 
and  projected  production. 

Monthly  Powerplant  Report 

Provides  net  generation,  fuel  consumption,  and  end-of-month 
fuel  stocks  for  all  electric  generating  plants. 

Annual  Projection  of  System  Changes 

Provides  data  on  planned  generating  units,  peak  load 
forecasts,  and  energy  forecasts. 
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Coordinated  Regional  Bulk  Power  Supply  Program  Report 

Provides  Information  concerning  the  regional  planning  of 
electric  utilities  for  a  15-year  advance  period. 

Monthly  Report  of  Cost  and  Quality  of  Fuels  for  Electric  Plants 

Provides  data  on  plant  type*  type  and  source  of  f uel $ 
quantity  of  fuel  received,  quality  of  fuels  and  fuel  cost. 

Other  Sources 

Coal  Network  Associates,  Inc.  Coal  Supply  Contracts  and  Power  Plant 
Consumption.  Fort  Collins,  Colorado. 

Provides  Information  on  coal  supply  contracts  and  utility 
consumption.  Data  include  receiving  utility  plant  and 
location;  existing  and  projected  generation  plant  capacity; 
projected  coal  requirements,*  power  plant  consumption; 
contract  and  total  deliveries  by  power  plants;  delivered  coal 
quality  by  power  plant;  delivered  contract  prices;  supplier 
company,  mine,  and  location;  contract  coal  quality;  annual 
contracted  quantity;  and  contract  start  and  end  date. 

National  Coal  Association.  Steam  Electric  Market  Analysis.  Washington, 
D.C. 

Monthly  compilation  of  coal  consumption,"  stockpiles,  and 
percent  generation  by  type  fuel  for  major  coal  burning  power 
plants. 

National  Coal  Association.   Power  Plant  Coal  Deliveries.   Washington, 
D.C. 

Monthly  report  of  coal  deliveries  to  all  utilities  making 
coal  purchases.  Data  include  purchase  price,  quality, 
quantity,  type  of  contract,  and  source. 

National  Coal  Association.  International  Coal.  Washington,  D.C. 

Provides  data  on  coal  supply  and  demand,  imports  and  exports, 
average  values,  and  coal  freight  rates  for  major  coal 
producing  and  consuming  nations. 

National  Coal  Association.  Coal  Data.  Washington,  D.C. 

Provides  data  on  coal  production,  consumption,  stocks, 
distribution,  and  leased  coal  reserves. 
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National  Coal  Association.   Weekly  Statistical  Summary.   Washington, 
D.C. 

Provides  information  on  weekly  coal  production  and  consump- 
tion., electrical  output,  steel  production,  and  steam  coal 
prices. 

SOURCES  OF  TRANSPORTATION  DATA 

Association   of   American   Railroads.  Railroad   Coal   Statistics. 
Washington,  D.C, 

Provides  information  on  coal  shipments  by  rail.  Also 
provides  some  data  on  railroad  coal  transportation  rates, 

Fieldston,  Inc.  Coal  Transportation  Report.  Washington,  D.C. 

Publishes  biweekly  Information  on  rail  and  barge  transporta- 
tion rates.  Rai'i /Route  guide  provides  data  on  transportation 
water  and  routings  to  selected  markets  and  the  coal 
purchasing  pattern  in  each  market. 

Interstate  Commerce  Commission.  Washington,  D.C. 

Compiles  statistics  on  coal  contract  rates. 

The  Journal  of  Commerce.   Port  Import/Export  Reporting  Service.   New 
York,  New  York. 

Provides  export  information  on  mineral  commodities.  The 
computerized  system  contains  product  data,  name  and  location 
of  U.S.  consignee/exporter,  country  of  origin  or  destination, 
quantities,  weights,  and  other  data. 

National  Coal  Association.  Coal  Traffic.  Washington,  D.C. 

Provides  recent  information  on  coal  transportation  by  rail 
track*  Inland  waterways,  and  Great  Lakes.  Includes  data  on 
equipment,  tonnages,  and  revenue  received  by  coal-carrying 
railroads.  Also  includes  coal  contract  summaries  between 
shippers  and  railroads,  and  detailed  rail  rates  for  U.S. 
exports  from  mine  to  port  of  exit. 

SOURCES  OF  CAPITAL  AND  OPERATING  COST  DATA 

Robert  Snow  Means  Co.   Building  Construction  Cost  Data.   Kingston, 
Massachusetts. 

Provides  average  unit  prices  for  building  construction  items. 
Includes  information  on  hourly  and  daily  wage  rates  for 
construction  workers. 


A-497 

B-4 


APPENDIX  7 

Dataquest*  Inc.  Green  Guide.  San  Jose*  California. 

Contains  original*  current*  and  resale  values  for  all  major 
classes  of  construction  equipment  including  earthmovers* 
haulage  units*  and  excavators.  Also  provides  equipment 
specifications. 

Dataquest*  Inc.  Cost  Reference  Guide.  San  Jose,  California. 

Provides  detailed  ownership  and  operating  costs  for  major 
construction  equipment  including  earthmovers,  haulage  units, 
excavators,  and  drills.  Data  include  hourly  ownership  and 
overhaul  expenses,  including  depreciation,  overhead,  parts 
and  labor;  field  repair  and  expenses*  including  parts,  labor, 
fuel  or  electricity,  lubrication,  and  tires;  and  economic 
1 1fe  of  equipment. 

Bureau  of  Labor  Statistics.  Producer  Price  Indexes.  Washington*  D.C. 

Monthly  information  on  average  changes  in  mining  equipment 
prices. 

United  Mine  Workers  of  America.  Wage  Contract.  Washington*  D.C. 

Provides  information  on  hourly  wage  rates  by  job  class- 
ification for  surface  and  underground  miners  and  support 
personnel . 

Local  Utilities 

Provides  local  monthly  power  and  energy  rate  schedules. 
Also  provides  information  on  the  cost  of  bringing  power 
distribution  to  the  site. 

Equipment  Manufacturers 

Provides  equipment  costs  and  specifications,  including 
del ivery  and  set-up  charges. 

SOURCES  OF  GEOLOGIC  DATA 

State  Geologic  Survey 

Provides  stratigraphic  sections*  geologic  descriptions* 
hydro! ogic  studies,  lithologic  logs,  and  surface  geology  and 
structure  Information. 
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U.S.   Geological   Survey 

Provides     geological      maps,      plats,      land     description,      and 
hydrologlc  Information. 

State  Bureau  of  Mines  and  Mineral   Resources 

Provides  resource  and  hydrologlc  data. 
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RODNEY  F.  WEIHER 

Vice  President  May  y^    |  935 


(202)  463-2658 


Director  (500) 

Bureau  of  Land  Management 
18th  &  C  Streets,  N.W. 
Washington,  D.C.   20240 

Gentlemen: 

The  National  Coal  Association  is  pleased  to  respond  to  your  request  for  public 
comments  on  "A  Guide  To  Federal  Coal  Property  Appraisal,"  (the  Guide)  prepared  by 
Science  Applications  International  Corporation,  the  contractors  for  the  BLM,  dated 
February  1985. 

We  understand  that  the  Guide  is  intended  to  be  used  primarily  by  field  personnel 
who  are  responsible  for  appraisals  for  Federal  coal  property/rights,  and  in  particular, 
appraisals  for  leases,  exchanges,  modifications,  transfers,  etc.  The  contractors  have 
done  a  creditable  job  in  pulling  together  key  factors  to  be  considered  when  trying  to 
make  a  judgement  about  the  potential  market  value  of  undeveloped  federal  coal.  As 
such,  the  stated  objective  of  the  Guide  is  to  provide  field  personnel  with  "a  reproducible 
and  defensible  estimate  of  value."  While  useful  as  a  primer  on  appraisal  techniques,  we 
believe  the  Guide  falls  short  of  this  objective  and  that  its  application  could  in  many  cases 
lead  to  unreasonably  high  estimates  of  fair  market  value  (FMV).  Such  estimates  in  turn 
lead  to  valuable  but  unleased  federal  coal  or  to  penalty  payments  by  operating  companies 
forced  to  rely  on  the  federal  government  for  additional  coal  in  situations  such  as  bi-pass, 
emergencies,  legislative  exchanges,  etc. 

The  reason  for  this  shortcoming  stems,  we  believe,  from  a  fundamental  misreading 
of  the  nature  of  a  federal  coal  lease,  which  is  nothing  more  than  a  highly  conditioned 
option  to  develop  the  coal  sometime  in  the  future.  The  Guide  discusses  two  commonly 
used  approaches  to  property  appraisal  —  comparable  sales  and  the  income  approach  — 
and  develops  detailed  procedures  for  their  application  to  the  valuation  of  federal  coal. 
Both  appraisal  techniques  are  valuable  when  used  in  developed,  established  and 
functioning  markets  for  assets  with  fairly  easily  predictable  income  streams.  In  the  case 
of  comparable  sales,  homogeneous  properties,  actively  traded,  and  easily  identifiable  are 
necessary.  The  income  approach  calculates  the  net  present  value  of  an  asset's  income 
stream,  which  in  most  cases  is  an  existing  asset.  For  income  producing  property,  both 
approaches  are  often  combined  for  an  appraisal,  which  in  an  active  market,  produce 
similar  estimates. 

Buying  a  federal  coal  lease,  on  the  other  hand,  is  not  equivalent  to  buying  a  known 
income  stream.  While  there  are  uncertainties  associated  with  relying  on  any  property 
appraisal  —  will  the  income  hold  up,  can  the  project  be  brought  in  at  or  near  cost 
projections?  —  the  federal  coal  lease  is  a  long-term  gamble  that  the  coal  can  be 
marketed  at  a  price  and  that  the  mine  developed  will  make  the  project  pay  the  expected 
rate  of  return  sufficient  to  attract  the  capital  —  all  within  the  strict  ten  year  "due 
diligence"  time  period.  The  real  returns  to  the  government  come  when  production 
commences  and  royalties  are  collected. 

1130  Seventeenth  Street,  N.W. 

Washington,  D.C.  20036-4677  I^PP^'Zl^ 
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There  are  two  fundamental  differences  between  federal  coal  leases  and  other 
income  producing  properties  for  which  standard  appraisal  techniques  are  used.  The  first 
is  extraordinary  uncertainty.   This  uncertainty  is  threefold: 

-  marketing  potential 

-  costs  of  mining 

-  future  government  legislative  or  regulatory  actions  regarding  the  terms  of  the 
lease. 

The  challenge  in  oil  and  gas  development  is  in  finding  the  resource,  not  necessarily 
marketing  it,  and  owing  to  these  large  uncertainties  in  exploration,  standard  appraisal 
techniques  are  not  used.  The  challenge  in  coal  mining  is  finding  a  market,  not  finding  the 
coal.  The  probability  of  finding  a  market  for  federal  coal  in  a  timely  fashion  is  much  less 
than  one,  as  experience  has  shown.  In  fact,  for  competitive  reasons,  federal  policy  is  to 
lease  more  coal  than  will  be  developed.  For  this  reason  alone,  standard  appraisal 
techniques  are  not  sufficient. 

Furthermore,  mining  costs  are  also  highly  uncertain  and  subject  to  wide  variations 
due  to  unexpected  geology,  access,  reclamation  and  other  factors  that  are  much  more 
difficult  to  estimate  beforehand  compared  to  the  case  of  structures,  plants,  etc.  Finally, 
an  ever-changing  federal  regulatory  environment  can  and  often  does  fundamentally  alter 
the  economics  of  a  project.  For  instance,  the  Section  3  penalty  passed  in  1976  is  now 
making  some  leases  virtually  worthless. 

A  second  major  difference  between  federal  coal  leases  and  other  assets  is  that  the 
legislative  ten  year  diligent  development  requirement  turns  the  federal  lease  into  an 
option  rather  than  an  asset  to  be  developed  economically  at  and  over  the  optimal  time 
period.  This  makes  the  problem  of  estimating  the  FMV  of  a  coal  lease  into  one  of 
decision  making  under  uncertainty,  where  the  major  uncertainties  are  largely  out  of  the 
control  of  the  company  and  include  marketability  and  permitting  requirements.  This  is 
true  for  both  new  production  tracts  as  well  as  maintenance,  exchanges,  etc. 

For  these  reasons,  we  believe  that  the  application  of  standard  appraisal 
techniques,  while  useful  as  a  first  approximation,  will  result  in  systematic  overestimates 
of  the  FMV  of  federal  coal  leases.  If  they  are  to  be  used,  they  must  be  discounted  in 
some  fashion  to  put  them  on  an  expected  value  basis,  to  account  for  the  probability  that 
the  income  stream  will  be  realized. 

In  addition  to  these  points,  we  would  like  to  make  a  few  other  comments. 

Regarding  the  comparable  sales  approach,  the  Guide  correctly  points  out  the 
problem  of  finding  sufficient  data  on  similar  transactions  in  federal  coal.  We  suspect 
this  problem  is  and  will  continue  to  be  a  severe  limit  to  the  use  of  this  approach  since 
federal  sales  are  generally  held  at  irregular  intervals  and  often  include  highly 
heterogeneous  tracts  of  coal.  In  particular,  however,  the  Guide  makes  no  mention  of  how 
to  compare  sales  of  non-federal  reserves  with  federal  coal  reserves.  Since  the  lease 
terms  are  usually  much  different,  the  economic  value  of  the  tracts  being  compared  is 
quite  different,  apart  from  the  normal  reasons  of  geology,  etc. 

With  respect  to  the  income  approach,  the  DCF  analysis  calls  for  the  use  of  a  10 
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percent  discount  rate.  This  may  or  may  not  be  the  appropriate  rate  to  discount  an 
income  stream  over  the  life  of  a  hypothetical  mine.  However,  the  ten  year  diligence 
requirement  makes  it  clear  thai  there  is  another  discount  factor  which  it  should  be 
multiplied  by  to  reduce  the  NPV  of  the  estimated  income  stream  even  further,  thus 
dramatically  reducing  the  estimated  value  of  the  property  using  DCF. 

Further,  the  Guide  makes  note  of  the  need  to  account  for  uncertainty  in 
calculating  the  impacts  in  the  DCF  analysis,  particularly  since  "some  of  which  depend  on 
future  events."  The  National  Coal  Association  has  for  several  years  commented  to  the 
Department  on  the  extreme  difficulty  in  using  the  DCF  to  arrive  at  FMV  for  federal  coal 
leases,  precisely  because  such  "future  events"  are  so  uncertain  in  the  mining  industry. 

A  final  point  is  that  while  the  Guide  may  be  a  useful  addition  to  the  problem  of 
establishing  FMV,  the  Department  has  finally  moved  to  the  real  appraisal  of  FMV  -- 
competitive  bidding.  In  this  case,  reliance  on  a  faulty  a  priori  appraisal  is  minimized. 
However,  in  the  case  of  captive  tracts,  mandated  exchanges,  etc.,  there  will  be  a 
tendency  to  rely  on  techniques  as  laid  out  in  the  Guide.  We  strongly  believe  that  in  these 
instances,  reliance  on  DCF  techniques  can  be  seriously  misleading  and  cannot  serve  as  a 
substitute  for  sound  judgement  on  the  part  of  the  public  official  charged  with  ensuring 
the  government's  interests  are  best  served. 

We  appreciate  the  opportunity  to  comment  on  this  important  matter  and  thank 
you  in  advance  for  your  thoughtful  consideration  of  our  comments. 


Very/sincerely/, 


/      / 

Rodney  F.  Weiher 


RFW/sl 
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Response  to  the  National  Coal  Association 

The  Department  of  the  Interior's  experience  in  applying  appraisal  techniques 
such  as  those  noted  in  the  Guide  generally  confirms  the  experience  of  the 
National  Coal  Association  (NCA)  members  as  reflected  in  the  NCA  comment.   Both 
the  comparable  sales  and  the  DCF  methods  are  difficult  to  apply  because  of  the 
unique  nature  of  each  lease  and  the  many  uncertainties  concerning  current  and 
future  situations.   The  Department  also  agrees  that  directions  on  how  to  apply 
appraisal  techniques,  such  as  those  in  the  Guide,  require  applying  sound 
judgment . 

The  question  facing  BLM  in  the  development  of  the  draft  Guide  was  what  to  do 
about  these  problems.   After  some  thought,  the  response  was  as  follows: 

First,  as  NCA  suggested,  market  information  from  competitive  bids  is  used 
to  improve  appraisals  where  competition  appears  to  exist.   Second,  where 
competition  does  not  appear  to  exist,  the  draft  Guide  provides  ways  to 
improve  the  quality  and  completeness  of  the  research  that  goes  into  the 
appraised  value  by  requiring  the  use  of  demonstrably  reasonable  and 
complete  assumptions,  information,  and  methods.   Third,  as  mentioned  by 
NCA  the  draft  Guide  requires  the  reflection  of  the  uncertainty  of  each 
unique  lease  situation  in  the  appraisal,  which  is  attempted  through  such 
approaches  as  probability  weighted  average  comparable  values,  adjusted 
comparable  sale  based  values,  probability  weighted  average  net  income 
based  values  and  Monte  Carlo  methods.   Fourth,  the  draft  Guide  provides 
for  independent  review  of  appraisals  for  documented  conformity  with  the 
requirements  in  the  Guide  to  ensure  general  soundness 

A  review  of  the  draft  Guide,  with  the  NCA  concerns  in  mind,  has  led  to  the 
following  changes  of  emphasis  in  the  Guide. 

First,  to  address  NCA  marketing  uncertainty  concerns,  the  Guide  now 
emphasizes  the  consideration  of  project  timing,  the  probability  of 
development,  and  multiple  possible  outcomes.   Consideration  of  such 
uncertainty  is  now  included  in  both  comparable  sales  and  DCF  appraisals. 
Second,  to  reflect  NCA  concerns  about  the  need  for  general  soundness  in 
the  appraisals,  higher  level  technical  review  has  been  strengthened.   The 
purpose  here  is  to  ensure  that  appraised  values  reflect  thoughtful  and 
reasoned  judgments.   Finally,  BLM  is  considering  several  methods  to  reduce 
the  uncertainty  in  appraisals  of  tracts  next  to  existing  mines  by 
obtaining  more  accurate  mine  cost  and  price  data  for  use  in  appraising 
these  tracts.   A  direct  request  for  such  information  on  a  voluntary  basis 
will  be  made  to  the  neighboring  mine  owner  or  the  information  could  be 
negotiated  and/or  required  for  tract  sale. 
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Comment  from  the  State  of  Montana 

The  following  comment  from  Governor  Ted  Schwinden  of  Montana  appears  in 
comment  letter  47  in  Chapter  7. 

The  Department  should  abandon  its  procedure  of  accepting  as  legitimate 
bids,  bids  which  are  as  low  as  25  percent  of  the  presale  estimate.   These 
bids  are  currently  averaged  with  the  presale  estimate  and  become  the 
acceptance  price  for  the  leases.   Using  bids  as  low  as  25  percent  of  the 
government's  estimate  of  value,  erodes  public  confidence,  a  vital 
component  of  a  workable  coal  program.   The  Department  should  increase  the 
25  percent  level  to  75  or  90  percent  to  assure  the  public  that  coal  is 
being  leased  for  its  fair  market  value. 

Response  to  the  State  of  Montana 

On  the  basis  of  a  preliminary  analysis,  the  Department  of  the  Interior 
selected  a  cut-off  of  25  percent  of  presale  appraised  value  as  a  criterion  for 
certifying  bids  as  "competitive"  for  use  in  postsale  appraisals.   This 
analysis  found  that  use  of  a  25  percent  criterion  was  likely  to  ensure  that 
the  bids  used  in  the  postsale  appraisal  of  each  tract  were  serious  competitive 
bids.   In  addition,  on  the  basis  of  the  bidding  theory  portion  of  the 
analysis,  25  percent  seemed  likely  to  yield  more  accurate  postsale  appraised 
values  for  tracts  receiving  competition.   Because  of  the  preliminary  nature  of 
this  analysis  and  because  public  perception  of  the  25  percent  criterion  was 
that  it  was  too  low,  the  Department  of  the  Interior  is  conducting  a  complete 
reanalysis.   Pending  the  findings  of  this  reanalysis,  the  25  percent  figure  is 
being  retained  in  the  Guide.   The  final  figure,  which  may  be  much  higher  or 
lower  than  25  percent,  will  be  determined  upon  completion  of  the  analysis. 
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WESTERN  ENERGY  COMPANY 

GENERAL  OFFICE:  16  EAST  GRANITE,  BUTTE,  MONTANA  59701 

(406)  723-4349 


May   3,    1985 


Mr.  Jack  Edwards 

Project  Leader 

Division  of  Environmental 

Impact  Statement  Services 
Bureau  of  Land  Management 
555  Zang  Street 
First  Floor  East 
Denver,  CO  80228 

Dear  Mr.  Edwards: 

Western  Energy  Company  appreciates  the  opportunity  to  provide  comments  on 
the  proposed  Guide  to  Federal  Coal  property  Appraisal.  Western  is  a 
wholly-owned  subsidiary  of  The  Montana  Power  Company,  a  Montana 
corporation.  Western  operates  the  Rosebud  Mine  at  Colstrip,  Montana. 
The  mine  supplies  coal  from  federal  and  private  leases  to  the  mine-mouth 
Colstrip  Units  1,  2  and  3,  and  to  utilities  In  the  upper  Midwest. 

The  mine  produced  11.9  million  tons  of  coal  in  1984.  To  date,  the  mine 
has  produced  approximately  120  million  tons  of  which  approximately 
40  percent  has  been  federal  coal.  The  mine  is  located  in  an  area 
containing  a  checkerboard  ownership  pattern  of  federal  and  private  leases 
which  account  for  the  high  percentage  of  federal  production. 

Western  agrees  that  the  best  indicator  of  tract  value  Is  adjusted  or 
unadjusted  comparable  sales.  The  income  approach  may  be  applicable  for 
Type  1  and  2  tracts,  but  not  Type  3  tracts.  Evaluating  Type  3  or  bypass 
tracts  using  an  income  approach  is  not  a  good  indication  of  value. 
Actual  mining  cost  and  selling  price  data  are  available  and  should  be 
used.  The  fair  market  value  should  be  arrived  at  through  negotiated  sale 
procedures  for  Type  3  tracts. 

Western  urges  the  BLM  to  pursue  the  legislative  changes  need  to  allow 
negotiated  sales  as  stated  in  Recommendation  V-6  of  the  Linowes 
Commission  Report. 

Sincerely, 

Edward  L.  Hughes 

Economics  and  Permit  Coordinator 
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Response  to  Western  Energy  Company 


The  Western  Energy  comments  address  one  of  the  Department  of  the  Interior's 
serious  appraisal  problems— the  valuation  of  federal  tracts  next  to  existing 
mines.   The  Department  agrees  with  Western  Energy  that  tracts  next  to  existing 
mines  should  be  appraised  to  the  extent  possible  using  comparable  sales, 
adjusted  comparable  sales,  or  net  income  in  that  order  of  preference. 
Moreover,  the  Department  agrees  that  actual  mining  costs  and  produced  coal 
prices  should  be  used  when  available  in  such  appraisals  as  recommended  by 
Western  Energy  and  has  re-emphasized  this  in  the  current  Guide  to  eliminate 
any  ambiguity  in  this  regard. 

Western  Energy  also  recommends  that  the  Department  pursue  the  legislative 
changes  needed  to  allow  better  access  to  such  information  through  negotiated 
sales.  The  Secretary  of  the  Interior  will  decide  this  matter  in  a  decision 
document  on  this  and  other  coal  program  issues  after  the  final  supplemental 
EIS  is  released.   The  matter  of  whether  to  seek  negotiated  sale  authority  has 
been  subject  to  public  comment  through  a  Federal  Register  notice.   Department 
analysis  of  comments  and  options  under  consideration  are  discussed  in  an  issue 
paper  in  Appendix  6. 
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OFFICE  OF  PUBLIC  AFFAIRS 

o-.-    ,;:,'.'  HAMPSHIRE  AVE.,  N.W, 
'.'••  -S-\-3T0N.  DC    20037 


May  28.  1985 


Director  (500) 
Bureau  of  Land  Management 
18th  and  C  Streets.  N.  W. 
Washington.  D.  C.    20240 

RE:   Request  for  Public  Comment  on  Federal  Coal  Property 

Appraisal  Guide   (Fed.  Reg..  Vol.  50.  No.  41,  Pg.  8403) 

Dear  Sir  or  Madam: 

The  Society  of  Real  Estate  Appraisers  (SREA)  appreciates  the 
opportunity  to  comment  upon  the  captioned  Request  for  Comments. 

INTRODUCTION 
SREA  is  the  largest  independent  real  estate  appraisal 
organization  in  the  United  States  representing  approximately  16.000 
independent,  institutional,  corporate  and  government  appraisers. 
For  50  years,  our  members  have  been  involved  in  the  appraisal  and 
analysis  of  various  types  of  real  property,  including  single  and 
multi  family  residential  dwellings,  and  income  producing  and 
industrial  properties.   The  Society  offers  an  array  of  educational 
courses,  seminars  and  publications  oriented  toward  the  timely 
upgrading  of  our  members'  appraisal  expertise  and  the  dissemination 
of  updated  information  among  practitioners.   We  offer  a  graded 
designation  program  as  part  of  our  education  program,  in  which  an 
appraiser  can  attain  special  designations,  upon  completion  of 
required  educational  courses,  demonstration  appraisals  and 
appropriate  professional  experience.   The  Society  takes  great  pride 
in  the  high  standards  of  professional  practice  and  conduct  it  has 
established  for  appraisers  in  order  to  better  serve  the  financial 
and  real  estate  communities  and  the  general  public. 

COMMENTS  OF  SREA 

The  Society  of  Real  Estate  Appraisers  supports  regulations 
which  mandate  professional  standards  for  the  conduct  of  appraisers 
and  the  content  of  appraisal  reports. 
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Director  (500) 
May  28.  1985 
Page  Two 


After  a  thorough  review  of  the  appraisal  guidelines  for 
Federal  coal  property  (Guide  to  Federal  Coal  Property  Appraisal),  it 
is  our  opinion  that  by  and  large  the  guidelines  meet  generally 
accepted  professional  appraisal  standards.   We  considered  the 
possibility  of  doing  a  detailed  section  by  section  analysis  of  the 
guidelines  but  because  of  their  complexity  decided  against  that 
approach.   For  example,  the  guidelines  raise  philosophical  issues 
concerning  the  valuation  of  realty  versus  personalty,  and  the  cost 
of  the  mining  company's  return  of  recovery  of  their  capital  outlay, 
among  others. 

Rather  than  offering  comments  on  these  issues  at  this  time, 
we  would  like  to  take  this  opportunity  to  make  you  aware  of  the 
recent  establishment  within  SREA  of  an  Appraisal  Standards  Board. 
We  would  be  pleased  to  make  available  to  the  Department  of 
Interior/Bureau  of  Land  Management  (DOI/BLM)  the  resources  of  the 
SREA  Standards  Board  during  your  deliberations  prior  to  the  issuing 
of  the  final  guidelines  so  that  all  of  these  issues  can  be 
thoroughly  analyzed. 

The  members  of  the  SREA  Standards  Board  either  have  the 
expertise,  or  have  available  to  them  SREA  members  who  have  the 
expertise,  to  deal  with  complex  appraisal  issues.   When  the  Federal 
coal  property  appraisal  guidelines  are  being  implemented,  their 
complexity  will  likely  raise  guestions  among  practitioners  and  will 
necessitate  continuing  dialogue  with  the  appraisal  profession.   We 
believe  that  it  would  be  beneficial  to  all  parties  if  we  met  with 
you  prior  to  their  implementation. 

In  addition,  we  encourage  DOI/BLM  to  use  the  SREA  Standards 
Board  as  a  resource  as  your  staff  deals  with  other  complicated 
appraisal  issues  other  than  those  being  addressed  in  these 
comments.   We  believe  that  the  Federal  Government,  the  public  and 
the  appraisal  profession  will  benefit  from  continuous  communication 
between  the  staffs  of  government  agencies  and  the  appraisal 
profession. 

We  look  forward  to  working  with  you. 

Sincerely. 


Robert  E.  Morin 
Staff  Vice  President/ 
Legislative  Counsel 
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Response  to  Society  of  Real  Estate  Appraisers 

The  Department  of  the  Interior  was  concerned  that  its  federal  coal  lands 
appraisal  guidelines  meet  accepted  professional  appraisal  standards  and  is 
pleased  to  know  that  in  the  opinion  of  the  Society  of  Real  Estate  Appraisers 
(SREA),  this  is  generally  the  case.   The  Department  appreciates  the  Society's 
offer  to  have  the  Department's  staff  work  with  the  SREA  Standards  Board  on 
appraisal  issues  required  for  implementing  the  guidelines.   In  addition,  the 
Department  is  interested  in  ensuring  a  continuing  dialogue  between  the  Society 
and  appraisal  professionals  and  the  Department's  mineral  and  other  appraisal 
practitioners  as  proposed  by  the  SREA. 
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STATE   OF   WYOMING 

OFFICE    OF    THE    GOVERNOR 

CHEYENNE   32002 


May  1 ,  193  5 


The  Honorable  Donald  Paul  Hodel 
Secretary  of  the  Interior 
Office  of  the  Secretary 
Department  of  the  Interior 
Washington,  D.  C.  20240 

Dear  Secretary  Hodel: 

After  a  two  year  impasse  in  the  federal  coal  management 
program,  it  is  good  news  to  see  that  the  Department  of  the 
Interior  is  getting  ready  to  put  the  federal  coal  program  back  on 
the  track.  There  are  several  points  which  I  would  like  to  bring 
to  your  attention  regarding  the  overall  management  and 
implementation  of  the  coal  program.  First,  the  Department  must 
reestablish  public  confidence  in  its  ability  to  properly  manage 
the  public's  resources.  Second,  the  program  must  be  predictable 
and  stable  so  that  all  parties  involved  will  have  an  opportunity 
to  participate  in  the  process  and  that  our  nation's  energy  needs 
can  be  met  in  an  environmentally  and  politically  acceptable 
manner.  Further,  it  appears  that  the  proposed  action  outlined  in 
the  Draft  Environmental  Impact  Statement  Supplement  to  the 
Federal  Coal  Management  Program  can  satisfy  the  two  points  I  have 
mentioned  above. 

As  you  well  know,  the  State  of  Wyoming  has  been  a 
strong  advocate  of  the  federal  coal  management  program.  The 
program  as  currently  envisioned  provides  for  a  strong 
federal/state  partnership  in  the  discussions  and  decisions 
leading  to  the  leasing  of  federal  coal  resources.  While  the 
Draft  Supplement  is  silent  on  the  issue,  the  proposed  amendments 
to  43  CFR  3400.4,  which  appeared  in  the  March  15,  1985,  Federal 
Register,  continues  and  strengthens  the  federal/state  partnership 
originally  embodied  in  the  1979  Federal  Coal  Management  Program 
EIS.  With  the  adoption  of  that  amendment,  a  strong  state  role  is 
insured  and  a  continued  state  advocacy  of  the  program  is  also 
insured. 

Throughout  the  history  of  the  federal  coal  leasing 
program  considerable  debate  has  centered  on  the  proper  amount   of 
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federal  coal  to  offer  up  for  leasing.  There  has  never  been  a 
consensus  on  the  right  level  of  leasing,  and  I  doubt  if  there 
ever  will  be.  Nevertheless,  the  production  forecast  discussion 
contained  in  Chapter  3  of  the  Draft  Supplement  highlights  the 
need  to  have  several  production  forecast  models  available  to  the 
states,  the  public  and  the  federal  government  when  discussions 
and  decisions  are  being  made  about  leasing  coal.  Further,  the 
discussion  in  Chapter  3  also  points  out  that  while  in  the 
aggregate  there  may  not  be  a  need  to  lease  federal  coal,  there 
will  be  many  instances  where  on  a  region-specific  basis  it  makes 
sense  to  lease  coal-  There  will  always  be  instances  where  the 
coal  markets  require  particular  types  of  federal  coal  and  that 
coal  must  be  made  available  to  prevent  undue  economic  hardship  to 
the  consumer.  Additionally,  there  will  be  instances  where  coal 
should  be  leased  to  prevent  a  by-pass  of  the  resource. 
Therefore,  leasing  of  coal  despite  what  the  national  model  says 
must  be  provided  to  take  into  account  these  unique  circumstances. 
Further,  there  is  also  a  need  to  periodically  reevaluate  the 
demand  for  coal  on  a  national  basis,  as  well  as  at  the  regional 
level.  Considering  the  volatile  nature  of  the  energy  picture, 
periodic  reevaluation  is  essential. 

DATA  STANDARDS 

The  Bureau  of  Land  Management  has  been  criticized  for 
not  having  in  place  data  standards  necessary  to  determine  whether 
or  not  their  decisions  are  based  on  an  adequate  data  base.  In 
testimony  before  the  Commission  on  Fair  Market  Value  Policy  for 
Federal  Coal  Leasing,  I  indicated  that  at  a  minimum,  the  federal 
government  should  have  a  better  coal  data  base  when  it  makes  a 
decision  to  lease  coal*  My  concern  was  and  is,  that  it  appears 
that  the  Department  is  reducing  its  coal  drilling  program.  Since 
the  coal  program  is  data  intensive,  the  absence  of  drilling  data 
could  result  in  shot-in-the-dark  leasing.  A  solid  data  base  is 
necessary  in  order  to  make  sound  leasing  decisions  and  for 
insuring  fair  market  value  for  the  federal  coal.  Therefore,  I 
would  strongly  urge  that  the  Department  resist  efforts  to  reduce 
or  eliminate  the  coal  drilling  program. 

The  Office  of  Technology  Assessment  expanded  my  concern 
over  coal  data  to  include  a  much  wider  range  of  data  standard 
issues.  Philosophically,  I  can  agree  with  the  concept  of  having 
as  much  data  as  possible  in  hand  when  making  a  decision. 
However,  I  don't  believe  that  the  coal  program  should  get  bogged 
down  in  an  over  zealous  data  collection  program.  In  any  event, 
standards  should  be  established  which  will  improve  public 
confidence  in  the  program.   To  that  end: 

a.  The   Bureau   of  Land   Management   should   provide    each 
regional   coal   team  with  a  list  of  potential  areas   of 
concern  which  may  require  data  standards; 

b.  Each   regional   coal  team  should  review  this   list   and 
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delete   or  add  to  that  list  as  appropriate  and   develop 

their    own   draft   standards  to   meet   the    critical 

environmental,  socio-economic,  and  coal  resource  issues 
in  the  region;  and 

c.  The  draft  standards  should  be  made  available  for  public 
comment  and  review.  After  the  public  has  had  an 
opportunity  to  review  the  draft  standards,  the  regional 
coal  team  should  consider  the  comments  and  then  adopt, 
and  publish  the  data  standards  for  the  region. 

Concurrent  with  the  need  to  have  defensible  data  base, 
the  Department  and  the  Bureau  of  Land  Management  need  to 
carefully  review  the  roles  of  the  Science  Advisors  and  the  Coal 
Data  Review  Council  to  insure  that  duplicative  advisors  and 
functions  are  not  being  created. 

FAIR  MARKET  VALUE 

The  key  to  regaining  public  confidence  in  the  coal 
leasing  program  hinges  on  the  perception  that  the  federal 
government  will  be  receiving  fair  market  value  for  the  coal.  I 
do  not  believe  that  the  procedure  of  accepting  as  legitimate 
bids,  bids  which  are  as  low  as  25  percent  of  presale  value 
estimate,  will  restore  the  public's  confidence  in  the  program. 
The  Department  should  reconsider  this  procedure  and  consider 
increasing  the  acceptable  bid  to  a  higher  figure,  such  as  75 
percent  of  the  presale  value. 

On  a  directly  related  note,  the  Department  should 
reexamine  its  proposal  to  eliminate  the  $100  per  acre  minimum, 
since  it  has  not  developed  a  substitute  approach.  The  Department 
should  also  strongly  reconsider  the  oral  bidding  process.  The 
system  of  receiving  sealed  bids  followed  by  an  oral  bidding 
process  worked  well  in  the  past  and  did  not  undermine  public 
confidence  in  the  program. 

For  coal  regions  which  do  not  have  a  high  level  of 
interest,  the  Department,  in  consultation  with  the  respective 
coal  state  governors,  should  consider  a  modified  leasing 
approach,  such  as  leasing-by-application.  The  duties  and 
responsibilities  of  the  respective  regional  coal  team  would  have 
to  be  specifically  outlined  by  regulation.  Further,  opportunity 
for  public  input  and  secretarial/gubernatorial  consultation  would 
have  to  be  provided  for  as  if  it  were  a  coal  region  with  a  high 
degree  of  public  interest. 

In  keeping  with  the  concept  of  providing  public  input 
to  the  program,  it  would  seem  appropriate  to  build  into  the 
Federal/State  Coal  Advisory  Board  some  form  of  program  review. 
This  could  be  accomplished  in  one  of  two  ways: 

a.    Have   the  Federal/State  Coal  Advisory  Board  establish  a 
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task  force  comprised  of  several  BLM  representatives, 
several  state  representatives,  representatives  from  the 
industry  and  the  public  interest  groups.  Their  charge 
would  be  to  review  the  program  to  identify  problem 
areas  and  redundant  aspects  of  the  program.  In  essence, 
provide  a  review  of  the  program  after  it  has  been 
operating  for  a  while;  or 

b.  Have  each  regional  coal  team  establish  a  task  force 
with  the  same  membership  and  duties  as  outlined  in  a. 
above. 

I  don't  believe  it  would  be  necessary  to  establish  the 
program  review  task  force  until  approximately  18  months  after 
the  program  has  been  running.  That  would  give  all  parties 
involved  ample  opportunity  to  evaluate  the  effectiveness  of  the 
program  and  to  identify  areas  where  it  could  be  improved.  In 
either  case,  the  task  force  would  provide  their  recommendations 
to  and  through  the  respective  regional  coal  teams  to  the 
Federal/State  Coal  Advisory  Board  for  consideration  and 
appropriate  action. 

The  tables  listed  in  Appendix  4,  page  324  and  page  328 
need  to  be  corrected.  Wyoming  levies  a  severance  tax  of  10.5%  on 
surface  mined  coal  and  a  severance  tax  of  7.25%  on  underground 
mined  coal.  Not  only  are  the  numbers  quoted  in  the  Draft 
Supplement  inaccurate,  they  do  a  great  disservice  to  the  State 
of  Wyoming  by  overstating  our  severance  tax  rate. 

In  closing,  I  believe  that  the  Proposed  Action,  outlined 
in  the  Draft  Supplement  will  restore  the  public's  confidence  in 
the  federal  coal  management  program  while  at  the  same  time 
insuring  that  sufficient  reserves  of  federal  coal  will  be  made 
available  to  meet  this  nation's  energy  needs.  I  am  also 
enclosing  for  your  information  and  consideration,  the  comments  I 
have  received  from  other  state  agencies  that  provided  me  comments 
on  the  Draft  Supplement. 


EH/wwt 

Enclosure 

cc:   Robert  Burford 
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Response  to  the  State  of  Wyoming 

The  Department  of  the  Interior  selected  the  25  percent  of  presale  appraised 
valuecntenon,  used  to  certify  multiple  competitive  bids  for  use  in  postsale 
appraisals,  on  the  basis  of  a  preliminary  analysis.   This  analysis  found  that 
a  25  percent  type  criterion  was  likely  to  ensure  that  the  bids  used  in  the 
postsale  appraisal  of  each  tract  were  serious  competitive  bids.   In  addition 
on  the  basis  of  the  bidding  theory  portion  of  the  analysis,  the  25  percent 
type  crxterion  seemed  likely  to  yield  more  accurate  postsale  appraised  values 
for  tracts  with  competition.   Because  of  the  preliminary  nature  of  this 
analysis  and  because  of  the  adverse  impact  on  public  confidence  of  the 
perceptually  low  25  percent  criterion,  a  complete  reanalysis  is  underway  by 
the  Department.   Pending  the  findings  of  this  reanalysis,  the  25  percent 
figure  has  been  retained  in  the  Guide.   The  final  figure,  which  may  be  much 
higher  or  lower  than  some  25  percent  type  criterion,  will  be  decided  upon 
completion  of  the  analysis. 
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Appendix  8  presents  technical  details  relating  to  and  explaining  the  coal 
production  forecasts  presented  in  Chapter  3.   The  appendix  is  divided  into 
four  sections.  The  first  section  describes  the  general  methodology  of  the 
National  Coal  Model  (NCM) ,  providing  some  detail  on  the  model's  structure  and 
operation.  The  second  section  discusses  the  main  assumptions  used  in  the 
supply  and  demand  analysis.   The  third  section  describes  the  methodology  used 
to  estimate  potential  impacts  of  Section  3  of  the  Federal  Coal  Leasing 
Amendments  Act.   The  final  section  presents  a  table  showing  shifts  in  coal 
production  from  1979  to  1984,  responding  to  a  concern  expressed  in  comments  on 
the  draft  supplemental  EIS. 


FORECASTING  METHODOLOGY 

The  coal  production  forecasts  in  this  supplemental  EIS  are  based  on 
alternative  scenario  inputs  to  the  National  Coal  Model  (NCM).   The  general 
procedure  for  the  analysis  involves  generating  alternative  inputs  into  three 
major  areas: 

•  regional  energy  demands 

•  regional  energy  supply  costs  and  constraints,  and 

•  energy  transportation  networks. 

Some  of  the  information  can  be  derived  from  existing  data  such  as  current 
powerplant  capacities  and  planned  additions.   Other  information,  such  as 
growth  rates  for  electricity  demand  (sales)  or  potential  powerplant 
capacities,  must  rely  on  assumptions.  With  any  combination  of  inputs,  one 
must  determine  the  least-cost  solution  of  satisfying  the  given  demands  under 
the  constraints  imposed.   This  solution  leads  to  an  estimate  of  future  coal 
production  and  use,  given  the  assumptions  and  the  constraints  of  the  analysis. 

For  two  reasons,  great  uncertainty  will  always  exist  with  respect  to  where 
coal  production  will  actually  occur:   (1)  the  inputs  and  assumptions  are 
uncertain  and  (2)  the  models  only  approximate  reality.   Improving  the  models 
and  reducing  the  uncertainty  relative  to  the  assumptions  will  improve  the 
estimates.  Using  a  range  of  assumptions  will  increase  the  probability  that 
the  range  of  results  will  better  bound  the  actual  future.  A  range  guaranteed 
to  bound  the  future,  however,  would  be  impractically  wide  for  use  in  policy  or 
program  analysis  and  decisionmaking.   In  this  particular  instance,  the 
Department  of  the  Interior  needs  an  estimate  of  the  probable  impacts  of 
alternative  coal  leasing  programs.   The  range  of  assumptions  used  in  this 
analysis  properly  addresses  that  need. 

The  remainder  of  this  section  describes  the  National  Coal  Model  (NCM)  and  the 
changes  made  for  its  use  in  this  analysis.   More  detail  on  this  model  can  be 
obtained  from  the  Department  of  Energy  (DOE),  Energy  Information 
Administration  (EIA)  publications  listed  at  the  end  of  this  section. 
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As  documented  by  EIA,  the  NCM  "is  a  mathematical  representation  of  the  coal 
and  electric  utility  industries  designed  specifically  to  assist  EIA  in 
analyzing  the  impact  of  changing  market  conditions  on  the  quantity  and 
character  of  coal  consumed.  Using  a  standard  linear  programming 
formulation  the  NCM  generates  an  optimal  solution  describing  the  regional 
distribution  of  coal  production  and  the  quantity  and  quality  of  coal 
required  to  satisfy  regionally  disaggregated  demands  for  steam  and 
metallurgical  coal  at  the  lowest  cost.   The  NCM  is  highly  disaggregated 
with  respect  to  the  physical  characteristics  of  coal.   Coal  is  categorized 
on  the  basis  of  heat  content  and  sulfur  content.   These  two  characteristics 
limit  the  ability  to  substitute  one  coal  for  another.   Five  categories  of 
heat  content  and  six  categories  of  sulfur  content  are  defined.   The  five 
heat  and  six  sulfur  content  categories  are  combined  to  yield  the  30  types 
of  coal  represented  in  the  NCM.   The  disaggregation  of  coal  by  type  allows 
the  NCM  to  capture  the  important  economic  tradeoffs  between  the  use  of 
costly  low-sulfur  coal  or  coal  blends,  and  the  installation  of  expensive 
flue  gas  desulfurization  technologies  to  reduce  sulfur  dioxide  (S02) 
emissions  associated  with  the  use  of  cheaper  high-sulfur  coal  (DOE/EIA 
1984c)." 

The  following  is  a  discussion  of  the  three  major  areas  presented  earlier. 


REGIONAL  ENERGY  DEMANDS 

The  current  version  of  the  NCM  uses  44  demand  regions.   Table  A-8-1  and  Map 
A-8-1  list  and  show  these  regions  and  their  commonly  used  aggregations.   Each 
region  has  a  set  of  electricity  demand  (or  sales)  and  non-utility  coal 
demands.   The  electricity  demand  is  the  real  focal  point  of  the  model.   A 
region's  electricity  demand  is  broken  down  into  base,  intermediate,  seasonal 
peak,  and  daily  peak  load  requirements,  and  utilities  must  generate  enough 
electricity  to  meet  these  demands,  either  from  within  the  region  or  in  other 
regions.  The  wide  range  of  existing  and  new  powerplant  types  is  shown  in 
Table  A-8-2. 

Existing  powerplant  capacity  is  based  on  actual  operating  plants  in  each 
region.   New  generating  capacity  for  each  region  is  fixed  or  restricted  for 
each  year  of  the  analysis.   Certain  plant  types  are  restricted  as  to  what  part 
of  the  load  requirements  they  can  satisfy.   Coal  powerplants  can  be  restricted 
as  to  the  type  of  coal  that  can  be  burned  and  can  be  built  with  or  without 
flue  gas  scrubbers.   Each  region  has  emission  restrictions  that  must  be  met. 
The  NCM  attempts  to  find  the  least-cost  combination  of  satisfying  the 
electricity  demand  within  defined  restrictions,  including  the  costs  of  (1) 
building  and  operating  powerplants,  (2)  fuel,  and  (3)  meeting  emissions 
standards.  Fuel  costs  for  coal  include  mining  costs,  transportation  costs, 
and  required  cleaning  and  preparation  costs. 

In  addition  to  electricity  sales,  there  are  non-utility  coal  demands  for 
metallurgical  industries,  export,  existing  and  new  industrial  uses, 
residential  and  commercial  uses,  and  production  of  synthetic  fuels.   These 
demands  are  externally  specified  in  required  British  thermal  units  (BTUs)  in 
each  region  for  each  category.   Each  demand  category  in  each  region  may  be 
restricted  to  using  certain  coal  categories.   As  a  result  of  recent  change  in 
the  export  coal  demand,  this  demand  may  be  divided  into  four  classes: 
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TABLE  A-8-1 

UTILITY  (DEMAND)  REGIONS 

(UR) 

NCM  Regions                  Federal  Regions 

MV 

MAINE/VERMONT/NEW  HAMPSHIRE      New  England 

MC 

MASS. /CONN. /RHODE  ISLAND 

NU 

NEW  YORK,  UPSTATE               New  York/New  Jersey 

JY 

NEW  YORK,  DOWNSTATE/NEW  JERSEY 

WP 

PENNSYLVANIA,  WEST              Middle  Atlantic 

EP 

PENNSYLVANIA,  EAST 

MD 

MARYLAND/ DELAWARE 

VD 

VIRGINIA/DIST.  COLUMBIA 

NW 

WEST  VIRGINIA,  NORTH 

SW 

WEST  VIRGINIA,  SOUTH 

CA 

NORTH  &  SOUTH  CAROLINA           South  Atlantic 

GA 

GEORGIA 

NF 

FLORIDA,  NORTH 

SF 

FLORIDA,  SOUTH 

EK 

KENTUCKY,  EAST 

WK 

KENTUCKY,  WEST 

ET 

TENNESSEE,  EAST 

WT 

TENNESSEE,  WEST 

AM 

ALABAMA/MISSISSIPPI 

ON 

OHIO,  NORTH                     Midwest 

OM 

OHIO,  CENTRAL 

OS 

OHIO,  SOUTH 

MI 

MICHIGAN 

IL 

ILLINOIS 

IN 

INDIANA 

WI 

WISCONSIN 

MN 

MINNESOTA 

AO 

ARKANSAS/OKLA. /LOUISIANA         Southwest 

TX 

TEXAS 

NM 

NEW  MEXICO 

KN 

KANSAS/NEBRASKA                 Central 

IA 

IOWA 

MO 

MISSOURI 

DA 

NORTH  &  SOUTH  DAKOTA            North  Central 

MT 

MONTANA 

WY 

WYOMING 

UT 

UTAH 

CO 

COLORADO 

NV 

NEVADA                         West 

AZ 

ARIZONA 

CN 

CALIFORNIA,  NORTH 

CS 

CALIFORNIA,  SOUTH 

ID 

IDAHO                         Northwest 

WO 

WASHINGTON/OREGON 

Source: 

DOE/EIA  1984c           A"519 
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MAP  A-8-1  National  Coal  Model  Demand  Regions 


Source:  DOE/EIA  I  983d 


metallurgical  coal  blends  for  Asia,  Europe,  and  Canada  and  a  steam  coal 
category.   As  before,  the  export  coal  demand  is  specified  for  the  demand 
regions  that  are  expected  to  be  the  transshipment  points  (e.g.,  the  major 
ports  such  as  Norfolk).   For  the  non-utility  coal  demand,  only  the  coal  mining 
costs  and  shipping  costs  are  considered  in  the  model  solution. 


REGIONAL  ENERGY  SUPPLY  COSTS  AND  CONSTRAINTS 

The  supply  side  of  the  NCM  is  specified  as  follows.   For  nuclear  and 
hydroelectric  power,  the  only  limitations  are  the  regional  generation 
capacities  for  these  energy  sources.   No  fuel  supply  constraints  exist  for  oil 
and  gas,  but  the  regional  prices  for  oil  and  gas  are  input  and  are  generally 
higher  than  for  other  fuel  sources.   Oil  and  gas  are  mostly  used  for  peaking 
requirements  although  restrictions  on  other  generating  capacities  can  lead  to 
extensive  construction  and  use  of  gas  turbines. 

The  coal  supply  model  is  the  most  extensive.   The  EIA  version  of  the  model  has 
31  coal  supply  regions  (see  Table  A-8-3  for  a  detailed  list).   The  Western 
regions  were  inappropriate  for  BLM's  analysis,  so  they  have  been  reconfigured 
for  this  and  earlier  BLM  use  of  the  NCM.   The  changes  are  listed  in  Table 
A-8-4  and  described  below. 


BLM's  Fort  Union  Region  was  already  well  defined  by  EIA's  North  Dakota  and 
Eastern  Montana  regions.   The  Montana  portion  of  BLM's  Powder  River  Region 
makes  up  EIA's  Western  Montana  Region,  although  the  balance  of  Montana  has 
poor  reserves  with  only  small,  inactive  coal  mines.   EIA's  Wyoming  Powder 
River  contains  only  Campbell  County.   Although  this  region  contains  most  of 
the  Powder  River  production,  other  Wyoming  Powder  River  counties  had  1983 
production  of  almost  6  million  tons  with  expectations  of  significant  increases 
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TABLE  A-8-2 
POWERPLANT  TYPES 


(P) 


(A) 


Meaning 


IX  Existing  coal  plant,  no  scrubber,  unregulated 

2X  Existing  coal  plant,  with  scrubber 

3X  Oil-fired  steam  turbine  (existing  only) 

4X  Gas-fired  steam  turbine  (existing  only) 

5 SIP  1  plant:   5X  No  scrubber,  5R  Scrubber 

6 SIP  2  plant:   6X  No  scrubber,  6R  Scrubber 

7 SIP  3  plant:   7X  No  scrubber,  7R  Scrubber 

8C  SIP  1  converted  to  subbituminous 

9C  SIP  2  converted  to  subbituminous 

AC  SIP  3  converted  to  subbituminous 

B NSPS  coal  plant,  bituminous:   BX  No  scrub,  BR  Scrub 

C NSPS  coal  plant,  subbitumin:   CX  No  scrub,  CR  Scrub 

D NSPS  coal  plant,  lignite:     DX  No  scrub,  DR  Scrub 

SM  ANSPS  coal  plant,  bituminous  (scrubber) 

FN  ANSPS  coal  plant,  subbitumin  (scrubber) 

GN  ANSPS  coal  plant,  lignite  (scrubber) 

HX/N  Hydro  with  pondage,  base  load 

IX/N  Hydro  with  pondage,  intermediate  load 

JX/N  Hydro  with  pumped  storage,  daily  peak 

KX/N  Nuclear 

LX/N  Oil  or  gas  combustion  turbine 

MX/N  Combined  cycle 

X/N  =  existing  or  new,  as  appropriate 

Note  that  SIP  plants  are  not  distinguished  by  coal  grade,  as  are  new 

source  (NPSP)  and  revised  new  source  (ANSPS)  plants. 

Source:   DOE/EIA  1984c 

in  the  future.   The  location,  coal  quality,  and  presence  within  the  Powder 
River  Region  argue  for  these  counties  to  be  combined  with  Campbell  County  as 
done  for  the  BLM  analysis,  or  possibly  made  into  a  separate  region. 

Colorado  contained  the  most  changes.   The  two  NCM  regions  of  Colorado  North 
and  South  were  not  based  on  any  particular  boundary  but  more  on  coal  quality. 
Colorado  has  been  divided  into  five  parts  corresponding  to  the  following 
regions:   Green  River,  Uinta,  Denver,  San  Juan,  and  Raton.   The  Denver  Region 
consists  mostly  of  lignite  and  deep  subbituminous  coal  with  little  current 
production.   San  Juan-Colorado  has  little  known  reserves  and  no  rail  access 
but  does  provide  coal  for  use  within  the  San  Juan  Basin.   The  Raton  Region  has 
expensive  but  high  quality  coal  that  may  produce  significant  amounts  in  the 
future.   The  Green  River  Region  in  northwestern  Colorado  accounts  for  most  of 
Colorado's  current  production,  and  the  Uinta  Region  in  west-central  Colorado 
produces  mostly  high  quality  but  expensive  coal. 

Utah  has  been  divided  into  two  regions.  The  Uinta  Region  accounts  for  all  the 
current  production  in  Utah.  Southern  Utah  consists  mainly  the  Kaiparowits  and 
Alton  areas,  which  lack  rail  access. 

New  Mexico  has  been  split  between  San  Juan  and  Raton  regions.   San  Juan  has 
been  split  further  into  areas  with  rail  access  and  the  deeper  part  of  the 
basin  that  depends  mostly  on  mine-mouth  generation  plants. 
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TABLE  A-8-3 
COAL  SUPPLY  REGIONS 


(UR) 


NCM  Regions 


Federal  Regions 


PA 

PENNSYLVANIA 

OH 

OHIO 

MD 

MARYLAND 

NV 

W.  VIRGINIA,  NORTH 

SV 

W.  VIRGINIA,  SOUTH 

VA 

VIRGINIA 

EK 

KENTUCKY, 

EAST 

TN 

TENNESSEE 

AL 

ALABAMA 

WK 

KENTUCKY, 

WEST 

IL 

ILLINOIS 

IN 

INDIANA 

IA 

IOWA 

MO 

MISSOURI 

KS 

KANSAS 

AR 

ARKANSAS 

OK 

OKLAHOMA 

TX 


TEXAS 


ND 

NORTH  DAKOTA 

SD 

SOUTH  DAKOTA 

EM 

MONTANA,  EAST 

WM 

MONTANA,  WEST 

NW 

NORTHEAST  WYOMING 

SW 

SOUTHWEST  WYOMING 

CN 

COLORADO,  NORTH 

CS 

COLORADO,  SOUTH 

UT 

UTAH 

AZ 

ARIZONA 

NM 

NEW  MEXICO 

WA 

WASHINGTON 

AK 

ALASKA 

Northern  Appalachia 


Central  Appalachia 


Southern  Appalachia 
Midwest 


Central  West 


Gulf 

East  Northern  Great  Plains 

West  Northern  Great  Plains 


Rocky  Mountains 
Southwest 

Southwest 


Northwest 
Alaska 


Source:   DOE/EIA  1984c 
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TABLE  A-8-4 
BLM  SUPPLY  REGION  CHANGES 


EIA  Region 


EM  -  Eastern  Montana 
WM  -  Western  Montana 

NW  -  Campbell  County,  WY 
SW  -  Rest  of  Wyoming 


BLM  Region 


MF  -  Montana,  Fort  Union 

MP  -  Montana,  Powder  River 
WM  -  Rest  of  Montana 

PW  -  Wyoming,  Powder  River 

GW  -  Rest  of  Wyoming 


CN  -  Colorado,  North 
CS  -  Colorado,  South 


UT  -  Utah 


NM  -  New  Mexico 


CG  -  Colorado,  Green  River-Hams  Fork 

CU  -  Colorado,  Uinta 

CD  -  Colorado,  Denver 

CR  -  Colorado,  Raton 

CJ  -  Colorado,  San  Juan 

UT  -  Utah,  Uinta 
US  -  Utah,  Southern 

MR  -  New  Mexico,  Raton 

MJ  -  New  Mexico,  San  Juan  River,  North 

MS  -  New  Mexico,  San  Juan  River,  South 


Note:   all  other  regions  are  the  same, 
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The  reserves  for  each  region  are  based  on  EIA's  demonstrated  reserve  base,  or 
DRB  (see  Glossary).  The  mining  costs  are  derived  by  using  the  Resource 
Allocation  and  Mine  Costing  (RAMC)  model,  which  has  been  greatly  improved  over 
the  last  2  years.   Costs  are  estimated  utilizing  studies  of  nine  typical  mines 
of  various  type  from  around  the  country.   The  model  constructs  supply  curves 
for  each  coal  type  in  each  region.  Changing  these  supply  curves  provides  the 
main  means  for  modeling  the  alternative  leasing  proposals.   Chapter  3 
discusses  the  changes  used  in  the  analysis.  More  detail  on  the  treatment  of 
potential  FCLAA  Section  3  impacts  is  presented  later  in  this  Appendix. 


ENERGY  TRANSPORTATION  NETWORKS 

The  NCM  models  only  two  forms  of  energy  transportation:   coal  and 
electricity.   The  coal  transportation  network  depends  mainly  on  railroads, 
although  barges,  trucks,  and  colliers  are  important  in  certain  regions.   The 
costs  of  hauling  coal  over  the  links  between  the  supply  regions  and  the  demand 
regions  are  estimated  using  a  methodology  derived  from  the  Coal  Supply  and 
Transportation  Model  (CSTM) .   This  model  uses  a  set  of  equations  derived  from 
current  coal  shipping  costs  and  dependent  on  such  factors  as  distance,  diesel 
fuel  prices,  terrain,  congestion,  and  competition.  Terrain,  congestion,  and 
competition  are  considered  for  both  the  supply  and  the  demand  region  for  each 
link  as  well  as  for  a  set  of  aggregate  zones.   Some  modifications  were  made 
for  unusual  circumstances,  such  as  regions  without  rail  access  like  Southern 
Utah  and  for  regions  in  the  Fort  Union  leasing  area  where  most  operations 
involve  mine-mouth  powerplants.   Two  other  factors  were  added  to  better 
simulate  the  transportation  market:  minimum  annual  volume  requirements  and 
shipper  versus  railroad  ownership  of  cars. 

Distance  and  terrain  are  determined  by  the  current  network  and  will  not 
generally  change  over  time  unless  new  transportation  links  (e.g.,  new  rail 
lines)  are  added.   Fuel  prices  are  linked  to  the  current  fuel  price  and  the 
assumed  world  oil  price  scenario.   The  congestion  factor  may  change  over  time 
if  traffic  greatly  changes  or  new  transportation  (new  rail  links,  coal  slurry 
pipelines)  is  assumed  to  be  added.   Competition  provides  the  main  factor  for 
alternative  transportation  assumptions  and  significantly  affects  rates.  The 
competition  factor  can  be  used  to  model  new  rail  lines  into  a  region  such  as 
the  Chicago  and  Northwest  Railroad  access  to  the  Powder  River  Region. 
Competition  would  change  if  a  slurry  pipeline  is  added  or  if  regional  market 
demand  increases  enough  to  attract  coal  from  new  regions. 

Earlier  NCM-derived  coefficients  for  the  nonlinear  equation  based  on  the  above 
factors  used  current  published  tariffs.   This  estimate  was  performed  using 
average  region-to-region  rates.   This  method  ignored  much  information  because 
individual  rates  can  greatly  vary,  depending  on  minimum  annual  or  trainload 
requirements  and  on  whether  shipper  or  railroad  cars  are  used.   Many  regional 
differences  exist  among  tariff  rates.  Using  an  average  rate  for  each  region 
pair  gives  equal  weight  to  both  a  link  that  may  only  account  for  less  than  a 
million  tons  per  year  and  a  link  that  carries  25  million  tons  per  year. 
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The  following  procedure  was  used  to  capture  some  of  this  information.  More 
variables  were  added  to  represent  annual  volume  requirements  and  shipper 
versus  railroad  cars.   Individual  tariffs  were  used  in  the  analysis.   The 
number  of  separate  tariffs  filed  is  roughly  proportional  to  the  regional  coal 
traffic.  Thus  the  resultant  model  of  rates  is  biased  towards  the  rate 
structure  of  the  link  with  the  most  tariffs.   Because  this  bias  will  also  bias 
the  model  towards  the  rate  structure  of  the  links  with  the  heavier  coal 
traffic,  it  was  deemed  appropriate  for  use  in  the  NCM. 

The  resulting  equation  well  estimates  current  rates.   For  estimating  future 
rates  in  the  NCM,  the  annual  volume  variable  in  each  supply  region  was  set  to 
the  predominate  volume  requirements  in  published  tariffs  for  those  regions. 
The  shipper  versus  railroad  cars  (a  0/1  variable)  was  set  to  0.5  for  all 
links.   Competition  and  congestion  factors  are  assumed  to  remain  the  same  as 
current  conditions.   The  fuel  component  changes  in  proportion  to  the  world  oil 
price  changes.  Overall  costs  increase  with  inflation  and  a  real  increase  as 
follows:  7.5  percent  for  85-90,  14  percent  for  85-95,  and  19  percent  for 
85-2000. 

Transmitting  electricity  is  often  an  alternative  to  shipping  coal.   In  the 
NCM,  existing  transmission  links  are  input  with  current  capacity  limits  and 
low  operating  costs.   Limits  for  new  transmission  line  capacities  are  input 
with  an  associated  cost  that  accounts  for  both  construction  and  operating 
costs.   For  both  old  and  new  transmission  links  a  significant  cost  is  the 
transmission  loss  which  requires  additional  generation. 


PUBLICATIONS  ON  THE  NATIONAL  COAL  MODEL  AND  RELATED  MODELS 

The  following  is  a  list  of  publication  on  the  NCM  and  related  models. 

National  Coal  Model:   Model  Description  and  Formulation  (D0E/EIA-0428)  , 
September  1983. 

National  Coal  Model:  (Version  5):   User  Manual  (D0E/EIA-0493) ,  June  1984. 

Documentation  of  Data  Inputs  to  the  National  Coal  Model 
(DOE/EIA/11857-1),  April  1983. 

National  Coal  Model:   Executive  Summary  (D0E/EIA-0325) ,  April  1982. 

Mathematical  Structure  and  Computer  Implementation  of  the  National  Coal  Model 
(Version  4)  (DOE/EIA-10128-2) ,  January  1982. 

Documentation  of  the  Resource  Allocation  and  Mine  Costing  (RAMC)  Model 
(D0E/NBB-Q020) . 

Coal  Supply  and  Transportation  Model:   Model  Description  and  Data 
Documentation  (D0E/EIA-0401) . 
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ENERGY  AND  ECONOMIC  ASSUMPTIONS 

This  section  provides  more  detail  on  the  main  assumptions  used  in  the  supply 
and  demand  analysis.   The  impact  analysis  of  the  supplemental  EIS  used  three 
production  levels:   low,  medium,  and  high.   These  levels  correspond  to  levels 
of  coal  production  in  the  West  and  to  low,  medium,  and  high  total  U.S.  coal 
production. 


NUCLEAR  GENERATING  CAPACITY 

A  key  factor  affecting  the  future  demand  for  coal  for  electricity  generation 
is  projected  growth  in  nuclear  generating  capacity.   Table  A-8-5  shows  the 
nuclear  capacity  used  in  each  production  scenario  in  the  analysis.   The  most 
recent  analysis  does  not  assume  any  retirements  of  nuclear  powerplants  by  2000. 


WORLD  OIL  PRICES 

World  oil  prices  play  a  major  role  in  the  demand  for  coal.   Low  oil  prices 
tend  to  stimulate  economic  growth,  which  in  turn  increases  (1)  the  demand  for 
electricity,  (2)  the  industrial  demand  for  coal,  and  (3)  the  demand  for  coal 
exports.  The  effect  of  oil  prices  in  the  utility  market  far  outweighs  the 
effect  of  substituting  coal  for  oil  when  oil  prices  are  high.   In  the  domestic 
nonutility  markets,  the  effects  tend  to  cancel  out  so  that  little  variation 
occurs  in  these  areas  between  the  alternative  scenarios.   The  use  of  coal  to 
manufacture  synthetic  fuels  becomes  a  factor  only  under  high  oil  prices,  but 
the  use  of  coal  to  make  synfuels  is  still  small  compared  to  the  drop  in  coal 
use  resulting  from  lower  economic  growth  and  electricity  demand  caused  by  high 
oil  prices.  Utility  boiler  fuel  will  still  be  switched  from  oil  to  coal 
unless  the  price  of  oil  drops  below  $20  per  barrel.   Such  switching  will 
probably  be  slower  at  lower  oil  prices  than  at  higher  oil  prices,  but  this 
effect  is  also  relatively  insignificant.   Thus,  as  is  shown  in  Table  A-8-6, 
low  oil  prices  correspond  to  high  electricity  (and  thus  total  coal)  demand. 
(Note:   prices  have  been  updated  to  1984  dollars  from  the  1983  dollars  used  in 
the  draft  supplemental  EIS).   Table  A-8-6  also  shows  that  national  electricity 
demand  growth  mirrors  gross  national  product  growth  for  all  scenarios. 

Table  A-8-7  presents  regional  electric  demand  growth  rates  for  each  demand 
scenario. 

In  the  NCM,  the  world  oil  price  is  used  to  adjust  the  regional  prices  of 
distillate  and  residual  fuel  oil.   These  prices  are  used  by  the  model  to  find 
the  least-cost  method  of  supplying  electricity.   The  1983  regional  prices  were 
obtained  from  DOE/EIA's  publication  Cost  and  Quality  of  Fuels  for  Electric 
Utility  Plants  1983  (DOE/EIA  1984d) .   These  regional  prices  were  then  adjusted 
in  proportion  to  the  world  oil  price  changes  for  each  scenario. 

Natural  gas  regional  prices  for  1983  were  obtained  from  the  same  source. 
Natural  gas  prices  were  assumed  to  increase  at  a  real  annual  rate  of  4  percent 
for  all  scenarios.   Although  gas  prices  would  tend  to  go  up  with  oil  prices, 
the  demand  for  gas  greatly  depends  on  economic  growth.   Because  the  high  oil 
price  increases  correspond  to  the  low  economic  growth  and  vice  versa,  the  two 
trends  were  assumed  to  cancel  each  other  out,  resulting  in  the  same  growth 
rate  for  all  scenarios. 
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TABLE  A-8-5 

NUCLEAR  CAPACITY  ASSUMPTIONS  FOR  PRODUCTION  FORECASTS 

(in  gigawatts*/year) 


REGION 


1990 


1995 


2000 


Low  Production  Level 


New  England 

6.6 

New  York/New  Jersey 

9.6 

Mid-Atlantic 

12.8 

South  Atlantic 

30.0 

Midwest 

22.2 

Southwest 

7.4 

Central 

4.1 

North  Central 

0.3 

West 

9.6 

Northwest 

3.1 

Total 

105.7 

7 

,8 

9.6 

13.9 

33 

7 

23 

4 

8 

6 

4 

1 

0 

3 

9 

6 

5 

6 

116 

6 

7.8 
9.6 

13.9 


33 
23 
8 
4 
0, 
9. 
5, 


116.6 


Medium  Production  Level 


New  England 

6.6 

New  York/New  Jersey 

9.6 

Mid-Atlantic 

12.8 

South  Atlantic 

30.0 

Midwest 

22.2 

Southwest 

7.4 

Central 

4.1 

North  Central 

0.3 

West 

9.6 

Northwest 

3.1 

Total 

105.7 

7 

.8 

9 

6 

13 

9 

32 

5 

23 

4 

8 

6 

4 

1 

0 

3 

9 

6 

5 

6 

15. 

4 

7 

9 
13 
32 
23 
8, 
4, 
0, 
9, 
5. 
115. 


High  Production  Level 


New  England 

6.6 

6.6 

New  York/New  Jersey 

8.8 

8.8 

Mid-Atlantic 

12.8 

12.8 

South  Atlantic 

27.6 

30.0 

Midwest 

19.9 

22.2 

Southwest 

5.0 

7.4 

Central 

4.1 

4.1 

North  Central 

0.3 

0.3 

West 

9.6 

9.6 

Northwest 

3.1 

3.1 

Total 

97.9 

104.9 

6.6 

8.8 

12.8 

30.0 

22.2 


1 
4 
0 
9, 
3, 
104. 


*  1  gigawatt  m   1  billion  watts 
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TABLE  A- 8-6 
WORLD  OIL  PRICES  AND  U.S.  GROWTH  RATES 


World 
(1984 

1990 

Oil  Prices 
dollars /barrel) 

1995    2000 

Percent  Annu. 
(1985- 

il  Growth 
-2000) 

Production 
Level 

Gross  National 
Product 

Electricity 
Demand 

Low 
Mid 
High 

40 

30 

25 

55 
40 

30 

60 
45 
35 

2.5% 

3.0 

3.5 

2.5% 

3.0 

3.5 
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Region 


New  England 

NY/NJ 

Mid-Atlantic 

So.  Atlantic 

Midwest 

Southwest 

Central 

No.  Central 

West 

Northwest 


New  England 

NY/NJ 

Mid-Atlantic 

So.  Atlantic 

Midwest 

Southwest 

Central 

No.  Central 

West 

Northwest 


TABLE  A-8-7 
ELECTRICITY  DEMAND  GROWTH  RATES 
ANNUAL  PERCENT  GROWTH  PER  YEAR 


1980-1990 


1990-1995 


Low  Demand  Scenario 


New  England 

2.1 

NY/NJ 

1.0 

Mid-Atlantic 

1.7 

So.  Atlantic 

2.0 

Midwest 

1.6 

Southwest 

2.8 

Central 

2.4 

No.  Central 

3.3 

West 

1.9 

Northwest 

2.1 

2.6 
2.0 
2.2 
2.9 


2. 
3. 
2, 
3, 


2.5 
2.5 


Medium  Demand  Scenario 


2.3 
1.2 
2.1 
2.5 
1.9 
3.2 
2.8 
3.7 
2.3 
2.4 


2.9 
2.4 
2.6 
3.3 
3.0 
4.0 
3.2 
3.9 
2.7 
2.8 


High  Demand  Scenario 


2.6 
1.4 
2.3 
2.7 
2.2 
3.6 
3.0 
3.7 
2.6 
2.4 


3.4 
3.0 
3.2 


1995-2000 


2.3 
2.0 
2.1 
2.7 
2.5 
3.2 
2.7 
3.4 
2.4 
2.4 


2.8 
2.4 
2.5 
3.1 
3.0 
3.7 
3.2 
3.8 
2.7 
2.6 


3.3 
3.0 
3.1 
3.7 
3.5 
4.3 
3.5 
4.3 
3.0 
3.2 


NOTE:   These  rates  represent  the  average  annual  growth  in  total 
regional  electricity  demand  (sales).   For  example,  a  value  of  3.0  in 
the  1990-1995  period  represents  growth  in  electricity  sales  of  3 
percent  each  year  from  1990  to  1995.   Load  curves  are  assumed  to 
remain  the  same  over  time,  i.e.,  the  proportions  of  base, 
intermediate,  seasonal  peak,  and  daily  peak  would  not  change  between 
1990  and  2000. 
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COAL  SUPPLY  ASSUMPTIONS 

Chapter  3  presents  the  general  procedures  used  by  the  field  staff  to  estimate 
potential  coal  capacities.   These  capacities  are  the  same  or  lower  than  those 
presented  in  the  draft  supplemental  EIS  (BLM  1985c)  and  the  Production 
Forecast  Technical  Report  (BLM  1985b).   The  decreases  shown  in  Tables  3-4  and 
3-5  in  Chapter  3  are  the  result  of  more  detailed  evaluation  of  initial 
estimates  and  more  explicit  treatment  of  the  potential  effects  of  Section  3  of 
the  Federal  Coal  Leasing  Amendments  Act  (FCLAA)  (Section  2(a) (2)A  of  the 
Mineral  Leasing  Act  of  1920  (MLA) . 

The  potential  impacts  of  Section  3  were  evaluated  by  both  BLM's  Washington 
Office  and  the  field  staffs.   Section  3  bars  the  leasing  of  any  minerals 
subject  to  the  MLA  to  any  entity  that  has  and  has  held  for  10  years  any 
pre-1976  coal  lease  that  is  not  producing  in  commercial  quantities.   This 
restriction  goes  into  effect  on  August  4,  1986. 

The  following  procedure  was  used  to  estimate  the  potential  impact  of  Section  3 
on  future  production  capacity  in  the  leasing  regions.   The  first  cut  was  to 
determine  which  pre-1976  leases  were  in  production  because  these  leases  will 
be  in  compliance  with  Section  3. 

Recent  "arm's-length"  assignments  delay  the  day  of  reckoning  for  the  pre-1976 
leases,  in  many  cases  until  demand  may  increase  to  use  the  coal  from  these 
leases.  Thus,  the  next  cut  was  to  examine  which  nonproducing  leases  could 
significantly  delay  meeting  Section  3  requirements  due  to  arm's-length 
assignments.   This  task  required  constructing  corporate  affiliation  charts  to 
assess  which  assignments  could  be  considered  arm's-length  transactions. 
Leases  that  the  states  expected  to  start  production  soon  were  eliminated,  as 
were  leases  with  pending  applications  for  assignment,  relinquishment,  or 
inclusion  in  a  logical  mining  unit  (LMU)  (see  Glossary).   The  remaining  leases 
were  then  evaluated  for  potential  inclusion  in  an  LMU  with  an  adjacent 
producing  mine. 

Of  the  total  516  pre-1976  leases,  44  percent  (229),  with  34  percent  of  the 
reserves,  were  estimated  to  be  in  non-compliance  with  Section  3.   These  leases 
were  further  evaluated  to  determine  which  may  be  relinquished  due  to  Section  3 
requirements.   Leases  with  severe  transportation  or  environmental  problems 
were  assumed  to  be  relinquished.  The  remaining  leases  were  categorized  by 
lessee  to  estimate  additional  relinquishments. 

Lessees  and  their  parent  companies  were  classified  by  their  potential  for 
needing  more  federal  leases.   For  example,  the  largest  group  consists  of  oil 
and  gas  companies.   Because  these  firms  will  probably  require  more  onshore  oil 
or  gas  leases,  they  are  highly  likely  to  relinquish  or  assign  their 
non-complying  leases  so  they  can  obtain  more  leases. 

Of  the  229  probable  non-compliance  leases,  28  percent  have  severe 
transportation  or  environmental  problems,  and  60  percent  are  held  by 
corporations  with  likely  near-term  need  for  more  federal  leases. 
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The  results  of  the  preceding  analysis  were  used  by  the  field  staff  to 
determine  which  of  the  leases  included  in  their  potential  capacity  estimates 
might  be  relinquished  due  to  Section  3.   This  determination  resulted  in 
significant  reductions  in  the  Colorado  part  of  Uinta-Southwestern  Utah  Region 
and  in  both  parts  of  Green  River-Hams  Fork  Region.   These  reductions  were 
expected  because  of  the  significant  excess  capacity  in  these  regions  for  which 
no  demand  exists  in  any  of  the  forecast  scenarios.   Small  reductions  would 
occur  in  most  of  the  other  regions.   In  the  Utah  part  of  the 

Uinta-Southwestern  Utah  Region,  the  small  decrease  is  significant  because  this 
area  is  deficient  in  capacity  under  all  the  no  leasing  scenarios.   In  the 
other  regions,  the  impacts  would  be  less  severe,  generally  just  lessening  the 
excess  capacity.   Under  the  high  demand  scenario  with  no  additional  leasing, 
some  of  these  leases  would  be  missed  in  the  1990s. 


RECENT  TRENDS  IN  PRODUCTION 

Chapter  3  compares  the  forecasts  in  this  FES  (BLM  1979a)  with  other  recent 
forecasts.   One  comparison  that  was  not  in  the  draft  supplemental  EIS  that  was 
questioned  in  the  comments  is  current  production  patterns  versus  1979 
production  patterns.   Some  fear  that  the  federal  leasing  program  has  caused  a 
severe  decline  in  coal  production  east  of  the  Mississippi  River.   Table  A-8-8 
shows  state  production  totals  in  1979  versus  1984. 

Although  Wyoming  has  had  substantial  gains  in  production,  these  gains  are  not 
the  main  cause  of  production  losses  in  northern  Appalachia  (Pennsylvania  and 
Ohio).  The  heavy  industry  in  that  region,  especially  the  steel  industry,  has 
experienced  a  severe  decline.   Restrictions  on  sulfur  emissions  have  shifted 
coal  production  to  central  Appalachia  where  sulfur  levels  are  much  lower.   The 
decline  in  the  steel  industry  has  also  affected  Colorado. 
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TABLE  A-8-8 
STATE  COAL  PRODUCTION  TOTALS: 


1979  VERSUS  1984 


State/Region 


1979 


1984 


Appalachia 

425.4 

Alabama 

24.2 

Georgia 

0 

Kentucky,  East 

104.1 

Maryland 

2.6 

Ohio 

43.5 

Pennsylvania 

93.3 

Tennessee 

8.7 

Virginia 

36.8 

West  Virginia 

112.2 

Interior 

169.8 

Arkansas 

0.2 

Illinois 

59.6 

Indiana 

27.5 

Iowa 

0.6 

Kansas 

0.8 

Kentucky,  West 

42.5 

Missouri 

6.4 

Oklahoma 

5.0 

Texas 

27.2 

Western 

182.7 

Alaska 

0.8 

Arizona 

11.4 

Colorado 

18.5 

Montana 

32.7 

New  Mexico 

15.6 

North  Dakota 

15.1 

Utah 

12.0 

Washington 

5.1 

Wyoming 

71.5 

441.2 

26.3 

0.1 

123.5 

4.3 

40.5 

72.3 

7.7 

35.5 

130.9 

195.2 
0.2 

63.9 

37.4 
0.5 
0.8 

41.2 
4.8 
5.4 

41.2 

253.7 
0.9 
11.7 
17.6 
33.1 
21.3 
22.1 
12.0 
3.9 

130.9 
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Bureau  of  Land  Management 

Fee  Exchange  Policy  for  Leasable 

and  Salable  Minerals 


DRAFT 


The  exchange  of  leasable  and  salable  minerals  is  an  important  tool  in 
achieving  public  interest  Federal  multiple  use  management  and  land  protection 
goals.   Although  all  of  the  following  policy  elements  will  seldom,  if  ever,  be 
found  in  any  one  exchange  proposal,  one  or  more  should  be  found  in  every 
proposal.   Any  proposal  that  would  have  an  opposite  effect  to  a  policy  element 
contained  herein  would  not  be  considered  to  be  in  the  public  interest  and  must 
be  denied  at  the  earliest  possible  stage. 

An  exchange  of  minerals  is  in  the  public  interest  if: 

1.  The  exchange  would,  consolidate  Federal  holdings  into  a  logical  mining 
unit(s). 

2.  The  exchange  would  consolidate  non-Federal  holdings  into  a  logical  mining 
unit(s). 

3.  The  exchange  would  serve  a  national  resource  management  or  protection 
need  J 

4.  The  exchange  would  simplify  jurisdiction  and  allow  Federal  land  use 
planning  efforts  to  be  confined  to  an  area  in  which  the  United  States  controls 
the  mineral  development. 

5.  The  exchange  would  reunite  Federal  surface  and  subsurface  estates. 

6.  The  exchange  would  eliminate  isolated  tracts  and  checkerboard  patterns  of 
Federal  minerals. 

7 .  The  exchange  would  achieve  a  management  goal  without  using  appropriated 
funds  to  pay  for  the  resources  needed  by  the  United  States. 

8.  The  exchange  would  meet  needs  of  State  and  local  people. 

9.  The  non-Federal  lands  to  be  received  in  the  exchange  would  serve  the 
public  better  in  public  ownership  than  the  minerals  to  be  transferred  in  the 
exchange . 

10.  The  exchange  would  enhance  competitive  bidding  for  the  Federal  minerals. 
This  provision  does  not  apply  to  lands  to  be  acquired  by  the  United  States  in 
a  fee  coal  exchange  pursuant  to  Section  510(b)(5)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977  or  to  nonmineral  in  character  lands  to  be 
acquired  by  the  United  States  in  a  fee  coal  exchange  for  national  resource 
management  or  protection  needs. 

11 .  The  potential  revenue  from  the  lease  or  sale  of  the  Federal  minerals 
consolidated  by  the  exchange  would  be  greater  than  the  potential  revenue  from 
a   lease  or  sale  of  the  minerals  in  Federal  ownership  prior  to  the  exchange . 
This  provision  does  not  apply  to  lands  to  be  acquired  by  the  United  States  in 
a  fee  coal  exchange  pursuant  to  Section  510(b)(5)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977  or  to  nonmineral  in  character  lands  to  be 
acquired  by  the  United  States  in  a  fee  coal  exchange  for  national  resource 
■management  or  protection  needs. 

12.  The  exchange,  as  developed  through  an  environmental  assessment  or  (if 
necessary)  an  environmental  impact  statement,  would  be  in  keeping  with  the 
purposes,  policies  and  goals  of  the  National  Environmental  Policy  Act  of  1969 
(42  U.S.C.  4321-4347). 
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13.   The  exchange  does  not  involve  a  transfer  of  a  fee  Interest  in  Federal 
minerals  for  a  less  than  fee  interest  (e.g.,  conservation  or  scenic  easements) 
in  non-Federal  lands.   If  a  less  than  fee  interest  in  non-Federal  lands  is  all 
that  is  needed,  a  fee  exchange  shall  be  followed  by  a  competitive  bidding,  or 
a  modified  competitive  bidding,  sale  of  the  unneeded  interests  as  the 
situation  dictates. 

141  For  fee  exchanges  involving  coal: 

a.  The  Authorized  Officer,  after  full  consideration  of  alternatives  to 
the  exchange,  including  competitive  and  cooperative  leasing,  makes  a  finding 
that  the  exchange  provides  the  greatest  public  benefit. 

b.  The  non-Federal  party  provides  evidence  of  consent  to  mine  granted  by 
all  private  surface  owners  of  the  lands  to  be  acquired  by  the  United  States. 

c.  The  Authorized  Officer  has  applied  the  unsuitability  criteria, 
exceptions  and  exemptions  pursuant  to  43  CFR  3461  to  both  the  Federal  lands 
and  the  lands  to  be  acquired  by  the  United  States.   This  provision  does  not 
apply  to  lands  to  be  acquired  by  the  United  States  in  a  fee  coal  exchange 
pursuant  to  Section  510(b)(5)  of  the  Surface  Mining  Control  and  Reclamation 
Act  of  1977. 

d.  The  Authorized  Officer  consults  with  the  regional  coal  team  (where 
applicable)  and  the  regional  coal  team  advises  that  the  exchange  is  not 
inconsistent  with  competitive  leasing  in  the  Federal  coal  production  region. 


Director,  Bureau  of  Land  Management 


Date 
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§  420.100    Basis  and  scope. 

This  subpart  implements  Sections 
1128, 18420),  and  1862  (d)  and  (e)  of  the 
act.  It  sets  forth  criteria  and  procedures 
for  (a)  excluding  practitioners, 
providers,  and  suppliers  of  services  who 
have  defrauded  of  abused  the  Medicare 
program  or,  for  those  physician 
practitioners  who  are  not  participating 
physicians,  who  have  violated  the 
billing  restrictions  of  section  I842(j]  of 
the  Act,  and  (b)  for  suspending 
practitioners  and  other  individuals 
convicted  of  crimes  related  to  their 
participation  in  the  delivery  of  medical 
care  or  services  under  the  Medicare, 
Medicaid,  or  the  social  services 
programs.  It  also  specifies  the  appeal 
rights  of  a  suspended  individual  and  the 
procedures  for  reinstatement  of 
excluded  and  suspended  individuals. 
The  procedures  set  forth  in  §  420.101 
through  420.115  also  apply  to 
terminations  of  provider  agreements 
under  §  489.53(a)  (6),  (7),  or  [8]  of  this 
chapter. 

4.  Subpart  B  is  amended  by  adding 
new  §§420.102  and  420.103  to  read  as 
follows: 

§  420.102    Sanctions  for  violations  of  the  - 
freeze  on  physician  charges. 

(a)  Whenever  the  OIG  determines  that 
a  physician,  who  is  not  a  participating 
physician  under  section  1842(h)  of  the 
Act,  has  during  the  statutory  period  of 
the  freeze  (1)  provided  services  to  a 
beneficiary  and  (2)  knowingly  and 
willfully  billed  that  beneficiary  for 
actual  charges  that  are  in  excess  of  the 
physician's  actual  charges  for  the 
calendar  quarter  beginning  on  April  1, 
1984,  the  CIG  may  exclude  the  physician 
from  program  participation  for  a  period 
of  up  to  five  years,  impose  a  monetary 
penalty  or  assessment  against  th  .: 
physician,  or  both. 

(b)  If  the  OIG  makes  a  determination 
under  paragraph  (a)  of  this  section  that 
involves  a  monetary  penalty  or 
assessment,  the  OIG  will  use  the  penalty 
determination,  notification,  effectuation, 
and  appeal  procedures  contained  in  45 
CFR  101.100  through  101.133. 

(c)  If  the  OIG  makes  a  determination 
under  paragraph  (a)  of  this  section  and 
proposes  to  exclude  a  physician  from 
Medicare  program  participation  without 
imposing  a  monetary  penalty  or 
assessment,  the  OIG  will  use  the 
determination,  notification,  effectuation, 
appeal,  and  reinstatement  procedures 
contained  in  §  420.100  through  §  420.115 
and  §  420.130  through  §  420.134. 

§  420.103    Exclusion  for  violations  of  the 
freeze  on  physician  charges. 

(a)  In  excluding  a  physician  under 
§  420.102,  the  exclusion  period 


determined  under  §  420.114  may  not 
exceed  five  years. 

(b)  The  OIG  will  not  impose  an 
exclusion  if  it  determines  that  the 
physician  is  the  sole  source  of  essential 
specialized  service  or  a  sole  community 
physician. 

5.  In  Subpart  B,  §  420.134  is  amended 
by  adding  a  new  paragraph  (e)  to  read 
as  follows: 

§  420.134    Notice  of  action  on  request  for 
reinstatement. 

***** 

(e)  The  OIG  must  automatically 
reinstate  a  physician  excluded  only  on 
the  basis  of  §  420.102  if  that  exclusion 
has  been  in  effect  for  five  (5)  years. 

TITLE  45— PUBLIC  WELFARE 

B.  45  CFR,  Subtitle  A,  Part  101  is 

proposed  to  be  amended  as  set  forth 
below: 

PART  101— CIVIL  MONEY  PENALTIES 
AND  ASSESSMENTS 

1.  The  authority  citation  for  Part  101  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102, 1128, 1128A  and 
1842(j)  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1320a-7  and  42  U.S.C.  1320a-7a  and 
1395u(j)). 

2.  In  §  100.100(a),  paragraph  (a)  is 
revised  to  read  as  follows. 

§  101.100    Basis  and  purpose. 

(a)  Basis.  This  part  implements 
sections  1128(c),  1128A,  and  1842(j)  of 
the  Social  Security  Act  (42  U.S.C.  1320a- 
7(c),  1320a-7a,  andM95u(j)). 

***** 

3.  In  §  100.102,  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  101.102    Basis  for  civi!  money  penalties 
and  assessments. 

***** 

(b)  The  Department  may  impose  a 
penalty  against  any  person  whom  it 
determines  in  accordance  with  this  part: 

(1)  Has  presented  or  caused  to  be 
presented  a  request  for  payment  in 
violation  of  the  terms  of: 

(i)  An  agreement  to  accept  payments 
on  the  basis  of  an  assignment  under 
section  1842(b)(3)(B)(ii)  of  the  Act; 

(ii)  An  agreement  with  a  State  agency 
not  to  charge  a  person  for  an  item  or 
service  in  excess  of  the  amount 
permitted  to  be  charged;  or 

(iii)  An  agreement  to  be  a 
participating  physician  or  supplier  under 
section  1842(h)  (1);  or 

(2)  Is  a  non-participating  physician 
under  section  1842(j)  of  the  Act  and  has 
knowingly  and  willfully  billed 
individuals  enrolled  under  Part  B  of 
Title  XVIII  of  the  Act,  during  the 
statutory  period  of  the  freeze,  for  actual 


charges  in  excess  of  such  physicians, 
actual  charges  for  the  calendar  quarter 
beginning  on  April  1, 1984. 

***** 

(Catalog  of  Federal  Domestic  Assistance 
Programs,  No.  13.744,  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  May  3, 1985. 

Approved:  July  24, 1985. 

R.P.  Kusserow, 

Inspector  General,  Department  of  Health  and 
Human  Services. 

Margaret  M.  Heckler, 

Secretary. 

[FR  Doc.  85-21981  Filed  9-12-85;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  2200 

Procedures  for  Exchanges  Involving 
Fee  Federal  Coal  Deposits 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rulemaking. 

summary:  This  proposed  rulemaking 
would  establish  procedures  and 
standards  by  which  fee  coal  exchanges 
being  processed  by  the  Bureau  of  Land 
Management  would  be  reviewed  by  the 
Department  of  Justice.  It  would  allow 
Bureau  field  officials  to  integrate 
Department  of  Justice  consideration  of 
the  anti-trust  consequences  of  such 
proposed  exchange(s)  into  their  decision 
as  to  whether  an  exchange  is  in  the 
public  interest. 

date:  Comments  should  be  submitted 
by  October  15, 1985.  Comments 
postmarked  or  received  after  the  date 
set  out  above  may  not  be  considered 
during  the  decisionmaking  process  on 
the  issuance  of  a  final  rulemaking. 
address:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management,  1800  C  Street  NW., 
Washington.D.C.  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Hemstreet,  (202)  343-8693 

or 
Robert  C.  Bruce,  (202)  343-8735. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  on  Fair  Market  Value 
Policy  for  Federal  Coal  Leasing 
recommended  that  the  Bureau  of  Land 
Management  pursue  fee  coal  exchanges 
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"more  vigorously,  but  in  a  careful  and 
prudent  manner,  to  consolidate  Federal 
and  non-Federal  coal  lease  holdings  of 
equivalent  value  into  logical  mining 
units."  Although  the  Commission  did  not 
recommend  that  the  Department  of 
justice  review  fee  coal  exchanges,  its 
report  recognized  the  controversial 
nature  of  such  exchanges  and  the 
allegation  from  some  that,  in  certain 
situations,  such  exchanges  may  have 
anti-trust  consequences.  In  its  response 
to  the  Commission  Report,  the 
Department  of  the  Interior,  among  other 
things,  recognized  that  a  major  concern 
in  fee  coal  exchanges  is  their  possible 
anti-trust  consequences.  The 
Department's  response  stated  that  the 
Bureau  will  routinely  request  a  review 
by  the  Department  of  Justice  when 
processing  fee  coal  exchanges.  The 
proposed  rulemaking  would  provide  the 
procedures  that  would  be  followed  by 
the  Bureau  when  referring  coal 
exchanges  to  the  Department  of  Justice 
for  review. 

The  proposed  rulemaking  would 
provide  for  a  public  meeting  on  a  fee 
coal  exchange  proposal  shortly  after  its 
receipt  or  initiation.  The  public  meeting 
would  be  open  to  comment  on  all  public 
interest  factors  of  such  exchange.  The 
public  is  asked  to  specifically  comment 
on  whether  the  public  meeting  should  be 
held  early  in  the  exchange  process,  as 
provided  in  the  proposed  rulemaking,  or 
with  the  issuance  of  the  notice  of  realty 
action  near  the  end  of  the  exchange 
process. 

Another  issue  on  which  public 
comment  is  requested  is  whether  the 
final  rulemaking  should  provide  a 
minimum  size  threshold  below  which  no 
anti-trust  review  would  be  required.  A 
100-million  ton  increase  in  a  private 
party's  marketable  reserves  has  been 
suggested  as  that  threshold. 

The  principal  author  of  this  proposed 
rulemaking  is  David  Hemstreet,  Division 
of  Lands,  Bureau  of  Land  Management, 
assisted  by  the  staff  of  the  Office  of 
Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  [42 
U.S.C.  4332(2)(C]]  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  '601  et  seq.). 


The  proposed  rulemaking  would 
provide  a  procedure  for  Department  of 
Justice  review  of  the  anti-trust 
considerations  of  any  fee  coal  exchange 
being  processed  by  the  Bureau  of  Land 
Management.  The  advice  of  the 
Department  of  Justice  on  anti-trust 
consequences  would  become  a 
component  of  the  Bureau  field  official's 
determination  as  to  whether  a  proposed 
exchange,  whether  for  a  large  or  small 
concern  is  in  the  public  interest. 

The  information  collection 
requirements  that  would  be  imposed  by 
this  proposed  rulemaking  would  be 
exempt  from  clearance  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3508  because  there  would  be  fewer  than 
10  respondents  per  year,  with  the 
respondents  rarely  exceeding  2  in  most 
years. 

List  of  Subjects  in  43  CFR  Part  2200 

Administrative  practice  and 
procedure,  National  forests,  Public 
lands,  Public  lands — classification, 
Public  lands — mineral  resources. 

Under  the  authority  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  (43  U.S.C  1701  et  seq.),  it  is 
proposed  to  amend  Part  2200,  Group 
2200,  Subchapter  B,  Chapter  II  of  Title  43 
of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  2200— [AMENDED] 

1.  The  authority  citation  for  Part  2200 
would  be  revised  to  read: 

Authority:  43  U.S.C.  1715,  1719, 1732  and 
1740. 

2.  Part  2200  is  amended  by  adding  a 
new  subpart  2203  to  read: 

Subpart  22®3— Exchanges  Involving  Fee 

Federal  Coal  Deposits 

Sec. 

2203.0-8    Policy. 

2203.0-9    Cross  references. 

2203.1  Opportunity  for  public  comment  and 
public  meeting  on  exchange  proposal. 

2203.2  Submission  of  information 
concerning  proposed  exchange. 

2203.3  Public  meeting. 

2203.4  Consultation  with  the  Attorney 
General. 

2203.5  Action  on  advice  of  the  Attorney 
General 

Subpart  2203— Exchanges  Involving 
Fee  Federal  Coal  Deposits 

§  2203.Q-S    Policy. 

When  determining  whether  a  fee 
exchange  of  Federal  coal  deposits  is  in 
the  public  interest,  it  is  the  policy  of  the 
Department  of  the  Interior  to  consider 
whether  the  exchange  will  create  or 
maintain  a  situation  inconsistent  with 
the  Federal  anti-trust  laws.  The  Bureau 


of  Land  Management  shall  consider  the 
advice  of  the  Attorney  General  of  the 
United  States  in  making  the 
determination  of  public  interest. 

§  2233.0-9    Cross  references. 

The  authorized  officer  shall 
implement  a  fee  exchange  of  Federal 
coal  deposits  in  compliance  with  the 
requirements  of  subparts  2200  and  2201 
of  this  title. 

§2203.1    Opportunity  for  public  comment 
and  public  meeting  on  exchange  proposal. 

Upon  receipt  of  a  proposal  for  a  fee 
exchange  of  Federal  coal  deposits,  the 
authorized  officer  shall  publish  a  notice 
of  initiation  or  notice  of  receipt  of  an 
exchange  proposal  as  set  forth  in 
§  2201.2  of  this  title,  which  will: 

(a)  Include  a  request  for  public 
comments  on  the  public  interest  factors 
of  the  exchange  proposal;  and 

(b)  Set  the  time  and  place  where  a 
public  meeting  will  be  held  to  receive 
public  comments  on  the  public  interest 
factors  of  the  proposed  exchange. 

§  2203.2    Submission  of  Information 
concerning  proposed  exchange. 

(a)  Any  person  submitting  a  proposal 
for  a  fee  exchange  of  Federal  coal 
deposits  shall  submit  on  a  form 
approved  by  tne  Director,  Bureau  of 
Land  Management,  specific  information 
concerning  the  coal  reserves  presently 
held  in  each  geographic  area  involved  in 
the  exchange  along  with  a  description  of 
the  reserves  that  would  be  added  or 
eliminated  by  the  proposed  exchange.  In 
addition,  the  person  filing  a  proposed 
exchange  under  this  section  shall 
furnish  any  additional  information 
requested  by  the  authorized  officer  in 
connection  with  the  consideration  of  the 
anti-trust  consequences  of  the  proposed 
exchange. 

(b)  The  authorized  officer  shall 
transmit  a  copy  of  the  information 
required  by  paragraph  (a)  of  this  section 
to  the  Attorney  General  upon  its  receipt. 

(c)  All  non-proprietary  information 
submitted  under  paragraph  (a)  of  this 
section  shall  be  made  a  part  of  the 
public  record  on  such  proposed 
exchange.  With  respect  to  proprietary 
information  submitted  under  paragraph 
(a)  of  this  section,  only  a  description  of 
the  type  of  information  submitted  shall 
be  included  in  the  public  record. 

§  2203.3    Public  meeting. 

Any  public  meeting  held  pursuant  to 
§  2203.1  of  this  title  shall: 

(a]  Follow  procedures  established  by 
the  authorized  officer,  which  shall  be 
announced  prior  to  the  meeting;  and 

(b)  Be  recorded  and  a  transcript 
prepared,  with  the  transcript  and  all 
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written  submissions  being  made  a  part 
of  the  public  record  of  the  proposed 
exchange. 

§  2203.4    Consultation  with  the  Attorney 
General. 

(a)  The  authorized  officer  shall,  at  the 
conclusion  of  the  comment  period  and 
public  meeting  provided  for  in  §  2203.1 
of  this  title,  forward  to  the  Attorney 
General  copies  of  the  comments 
received  in  response  to  the  request  for 
public  comments  and  the  transcript  and 
copies  of  ihe  written  comments  received 
at  the  public  meeting. 

(b)  The  authorized  officer  shall  allow 
the  Attorney  General  90  days  within 
which  the  Attorney  General  may  advise, 
in  writing,  on  the  anti-trust 
consequences  of  the  proposed  exchange. 

(c)  If  the  Attorney  General  requests 
additional  information  concerning  the 
proposed  exchange,  the  authorized 
officer  shall  request,  in  writing,  such 
information  from  the  person  proposing 
the  exchange,  allowing  a  maximum 
period  of  30  days  for  the  submission  of 
the  requested  information.  The  90-day 
period  provided  in  paragraph  (b)  of  this 
section  shall  be  extended  for  the  period 
required  to  obtain  and  submit  the 
requested  information,  or  30  days, 
whichever  is  sooner. 

(d)  If  the  Attorney  General  notifies  the 
authorized  officer,  in  writing,  that 
additional  time  is  needed  to  review  the 
anti-trust  consequences  of  the  proposed 
exchange,  the  time  provided  in 
paragraph  (b)  of  this  section,  including 
any  additional  time  provided  under 
paragraph  (c)  of  this  section,  shall  be 
extended  for  the  period  requested  by  the 
Attorney  General.  If  the  Attorney 
General  has  not  responded  to  the 
request  for  anti-trust  review  within  the 
time  granted  for  such  review,  including 
any  extensions  thereof,  the  authorized 
officer  may  proceed  with  the  exchange 
without  the  advice  of  the  Attorney 
General. 

§  2203.5    Action  on  advice  of  the  Attorney 
General. 

(a)  The  authorized  officer  shall  make 
any  advice  received  from  the  Attorney 
General  a  part  of  the  public  record  on 
the  proposed  exchange. 

(bj  Except  as  provided  in  §  2203.4(d) 
of  this  title,  the  authorized  officer  shall 
not  make  a  final  decision  on  proposed 
exchange  and  whether  it  is  in  the  public 
interest  until  the  advice  of  the  Attorney 
General  has  been  considered.  The 
authorized  officer  shall,  in  the  record  of 
decision  on  the  proposed  exchange, 
discuss  the  consideration  given  any 
advice  received  from  the  Attorney 
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General  in  reaching  the  final  decision  on 
the  proposed  exchange. 
August  12, 1985. 
J.  Steven  Griles, 

Deputy  Assistant  Secretary  of  the  Interior. 
[FR  Doc.  85-21943  Filed  9-12-85;  8:45  am] 

BILLING  CODE  4310-84-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Ch.  X 

[Ex  Parte  No.  MC-177] 

National  Industrial  Transportation 
League— Petition  To  Institute 
Rulemaking  on  Negotiated  Motor 
Common  Carrier 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  On  February  25, 1985,  the 
National  Industrial  Transportation 
League  (NITL)  filed  a  petition  with  the 
Commission  seeking  institution  of  a 
rulemaking  proceeding  concerning  the 
reasonableness  of  unpublished  motor 
carrier  rates  that  are  negotiated 
between  a  shipper  and  a  carrier. 
According  to  NITL,  there  are  an 
increasing  number  of  instances  where  a 
shipper  who  has  shipped  goods,  and 
initially  has  been  billed  in  reliance  on  a 
negotiated  rate,  is  later  billed  at  the 
higher  published  rate  due  to  the  carrier's 
failure  to  file  the  lower  negotiated  rate 
with  the  Commission.  Petitioner 
proposes  a  rule  that  would  provide  a 
limited  judicial  defense  for  a  shipper 
who  is  sued  for  underchanges  in  those 
circumstances.  The  Commission  is 
instituting  this  proceeding  to  allow  the 
public  to  comment  on  this  matter, 
including  the  rule  proposed  by  NITL. 
date:  Comments  are  due  October  15, 
1985. 

ADDRESSES: 

Send  an  original  and  10  copies  of 
comments  to:  Ex  Parte  No,  MC-177, 
Case  Control  Branch,  Office  of  the 
Secretary,  Interstate  Commerce 
Commission,  Washington,  DC  20423 
Send  one  copy  of  comments  to 
petitioner's  representative:  James  E. 
Bartley,  Executive  Vice  President,  The 
National  Industrial  Transportation 
League,  1090  Vermont  Avenue,  NW, 
Suite  410,  Washington,  DC  20005 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  L.  Arnaiz,  (202)  275-7831 
Howell  I.  Sporn,  (202)  275-7691 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 


the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to  Office 
of  the  Secretary,  Room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  (202)  275-7428. 

This  action  does  not  appear  to  affect 
significantly  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

This  advance  notice  is  issued  under 
the  authority  of  49  U.S.C.  10321, 10701 
and  10704;  and  5  U.S.C.  553. 

Decided:  September  5, 1985. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gradison,  Commissioners  Sterrett, 
Andre,  Simmons,  Lamboley,  and  Strenio. 
Comissioner  Andre  commented  with  a 
separate  expression.  Chairman  Taylor  was 
absent  and  did  not  participate  in  the 
disposition  of  this  proceeding. 
James  H.  Bayne, 
Secretary. 
[FR  Doc.  85-22099  Filed  9-12-85;  8:45  am] 

BILLING  CODE  7035-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Final  Rule  To 
List  the  Bay  Checkerspot  Butterfly  as 
Endangered  and  To  Designate  its 
Critical  Habitat 

agency:  Fish  and  Wildlife  Service, 
Interior, 

ACTION:  Proposed  rule;  extension  of 
deadline  and  comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  that  the 
deadline  for  taking  final  action  on  a 
proposal  to  list  the  bay  checkerspot 
butterfly  [Euphydryas  editha  bayensis) 
and  to  designate  its  critical  habitat  is 
extended  for  a  period  not  to  exceed  6 
months  in  order  to  examine  questions 
regading  the  taxonomy  and  status  of  this 
subsepcies.  During  the  extended  period, 
the  Service  will  establish  a  scientific 
panel  to  review  the  information  now 
available  regarding  the  butterfly.  The 
public  comment  period  on  this  proposal 
is  also  extended  for  60  days. 

dates:  The  deadline  for  final  action  on 
the  proposal  is  now  March  11, 1986.  The 
public  comment  period  is  extended  until 
November  12, 1985. 

addresses:  Comments  and  other 
materials  concerning  the  status  of  the 
bay  checkerspot  butterfly  should  be  sent 
to:  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  Lloyd  500  Building,  500 


A-538 


TC-1 

FE^  EXCHANGE  POLICY  FOR  LEASABLE  AND  SALABLE  MINERALS 

2200  -  EXCHANGE  OF  PUBLIC  LANDS 


.01  Purpose 

.02  Objectives 

.03  Authority 

.04  Responsibility 

.05  References 

.06  Policy 

.07  Scope 

.08  Segregation 


Table  of  Contents 


■  1  Lands  Subject  to  Disposal  by  Exchange 
. 2  Lands  Subject  to  Acquisition  by  Exchange 
.3  Lands  Acquired  by  Exchange 
Glossary  of  Terms 

Appendices 

1.  Solicitor's  Opinion  on  FLPMA  Exchanges 

2.  Fee  Exchange  Policy 

3.  Fee  Exchange  Policy  for  Leasable  and  Salable  Minerals 

Handbooks 

H-2200-1  -  Exchange  of  Public  Lands 


Rel.    2-203 
BLM  MANUAL  8/27/84 

Supersedes  Rel.     2-72 


A-539 


APPENDIX  9 

2200  -  EXCHANGE  OF  PUBLIC  LANDS 


.01  Purpose.   This  Manual  Section  and  accompanying  Handbook,  H-2200-1, 
provide  procedural  guidance  for  the.  exchange  of  public  lands  and  interests 
under  the  authority  of  the  Federal  Land  Policy  and  Management  Act  (FLPMA) ,  and 
other  authority.   When  public  lands  and  interests  under  the  administrative 
jurisdiction  of  the  Bureau  of  Land  Management  (BLM)  are  involved  in  an 
exchange  proposal,  see  also  .07. 

.02   Objectives.   The  objectives  are  to  establish  uniform  procedures 
for  orderly  and  expeditious  processing  of  all  aspects  of  the  exchange 
of  public  lands  and  interests. 

.03  Authority. 

A.  Basic  Authorities.   The  basic  authorities  are  Sections  205  and 
206  of  the  FLPMA  (90  "Stat.  2743;  43  U.S.C.  1715,  1716).   Section  205 
acquisition  authority  is  used  for  BLM  benefiting  exchanges.   Section 
206  disposal  authority  is  used  for  other  agency  benefiting  exchanges. 
(See  Appendix  1. ) 

t 

B.  General  Exchanges.   Exchanges  are  authorized  under  the  following 
statutes  and  regulations: 

1.  State  exchanges,  Section  8(c)  and  (d)  of  the  Taylor  Grazing 
Act  (43  U.S.C.  315g,  315g-l,  and  315p)  as  to  applications  made  prior  to 
October  21,  1976,  and  which  meet  the  criteria  set  forth  in  Dale  E. 
Armstrong,  53  IBLA  153  (1981).   (Not  codified  after  1980.) 

2.  Non-Federal  lands  or  interests  exchanges,  Sections  205  and 
206  of  the  FLPMA  (43  U.S.C.  1715,  1716,  and  43  CFR  2200  and  2201). 

3.  National  Forest  System  lands  or  interests  exchanges  -  Act  of 
March  20,  1922,  as  amended  (16  U.S.C.  485,486);  Act  of  March  1,  1911, 
as  amended  (16  U.S.C.  516);  Act  of  July  22,  1937,  as  amended  (7  U.S.C. 
1011);  Act  of  October  23,  1962  (16  U.S.C.  555a);  Sections  205  and  206 
of  the  Act  of  October  21,  1976  (43  U.S.C.  1715,  1716);  and  other 
applicable  laws.   (Refer  to  36  CFR  254.) 

C.  Miscellaneous  Exchanges.   Exchanges  are  also  authorized  under 
the  following  statutes  and  regulations: 

1.  National  Wilderness  Preservation  System  exchange,  Section  5 
of  the  Act  of  September  3,  1964  (78  Stat.  890;  16  U.S.C.  1134);  36 
CFR  254  -  as  to  the  National  Forest  System  exchanges;  43  CFR  2200 
and  2201  -  as  to  public  lands  (refer  to  Section  603(c)  of  FLPMA) . 

2.  National  Wildlife  Refuge  System  exchanges,  Sections  2  and  4 
of  the  Act  of  October  15,  1966  (80  Stat.  926),  as  amended;  and  specific 
authorization  statutes  (43  CFR  2250). 
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3.  National  Wild  and  Scenic  Rivers  System  exchanges,  Section 
6(d)  of  the  Act  of  October  2,  1968  (82  Stat.  906;  16  U.S.C.  1277),  as 
amended;  and  specific  authorization  statutes  (43  CFR  2273). 

4.  National  Trails  System  exchanges,  Section  7  of  the  Act  of 
October  2,  1968  (82  Stat.  919),  as  amended;  and  specific  authorization 
statutes  (43  CFR  2273). 

5.  Indian  Reservation  exchanges,  miscellaneous  section  of  the 
Act  of  April  21,  1904  (33  Stat.  211;  43  U.S.C.  144),  as  amended;  and 
specific  authorization  statutes  (43  CFR  2271). 

6.  Reclamation  exchanges,  general  authorization  statutes  (43  CFR 
2272). 

7.  National  Park  System  non-Federal  property  exchanges,  specific 
authorization  statutes.   Exchanges  not  provided  for  by  specific 
statutory  authority  are  authorized  by  the  Act  of  July  15,  1968  (82 
Stat.  356;  16  U.S.C.  460L-22  and  43  CFR  2240). 

8.  Alaska  Native  Claims  Settlement  Act  exchanges,  Section  22  of 
the  Act  of  December  18,  1971  (85  Stat.  688;  43  U.S.C.  1621(f)),  as 
amended  by  the  Act  of  January  2,  1976  (89  Stat.  1145;  43  U.S.C. 
1621(f)). 

9.  Alaska  National  Interest  Lands  Conservation  Act  exchanges, 
Section  1302(h)  of  the  Act  of  December  2,  1980  (94  Stat.  2475; 

16  U.S.C.  3192(h)). 

10.  Alluvial  Valley  floor  fee  coal  exchanges,  Section  510(b)(5) 
of  the  Surface  Mining  Control  and  Reclamation  Act  of  1977  (91  Stat.  481 
and  43  CFR  3436.2) . 

D.   Specific  Area  Exchanges.   Exchanges  are  also  authorized  under 
the  following  statutes  and  regulations. 

1.  King  Range  National  Conservation  Area  exchanges  -  Section  5 
of  the  Act  of  October  21,  1970  (84  Stat.  1067;  16  U.S.C.  460y  and 

43  CFR  2274) . 

2.  Anza  Borrego  Desert  State  Park  exchanges,  Section  1  of  the 
Act  of  June  29,  1936  (49  Stat.  2026).   (Not  codified.) 

3.  In  addition  to  the  above,  there  are  a  number  of  other 
exchange  authorities  for  which  infrequent  transactions  may  occur. 
Regulations  covering  these  transactions  are  not  codified.   Any  such 
transactions  should  be  handled  in  a  manner  consistent  with  the  specific 
legislation  and  the  regulations  in  43  CFR  2200  and  2201. 
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.04   Responsibility. 

^'  Director?  Associa te  Director,  and  Deputy  Director,  Lands  and 
Renewable  Resources ,  are  responsible  for  the  overall  Land  Resources 
Management  Program. 

B.  Assistant  Director,  Land  Resources,  through  the  Chief,  Division 
of  Lands,  is  responsible  for  the  overall  monitoring  of  the  exchange 
program  and  preparation  of  instructional  guidelines  for  field  use  in 
conducting  the  program.   The  Assistant  Director  is  also  responsible, 
through  the  Chief,  Division  of  Rights-of-Way ,  for  monitoring  the 
exchange  program  authorized  by  Section  205  of  the  FLPMA. 

C.  State  Directors,  within  their  areas  of  jurisdiction,  are 
responsible  for  implementing  and  complying  with  the  provisions  of  this 
Manual  Section. 

.05  References .   (Reserved) 

.06  Policy.   (See  Appendices  2  and  3.) 

.07   Scope. 

A.  This  Manual  Section  applies  to  all  exchanges  involving  public 
land  administered  by  the  Secretary,  through  the  Bureau  of  Land 
Management,  except  where  an  exchange  is  specifically  authorized  by 

43  CFR  Subpart  2212,  Parts  2240  and  2250,  and  Subparts  2271  and  2272. 
In  the  event  of  a  conflict  between  the  procedures  in  this  Manual  and 
those  mandated  by  specific  legislation,  the  procedures  in  the  specific 
legislation  must  be  followed. 

B.  Qualified  requests  for  fee  coal  exchanges  made  under  the  Surface 
Mining  Control  and  Reclamation  Act  of  1977  (30  U.S.C.  1260(b)(5))  and 
as  provided  in  43  CFR  3436  must  be  processed  in  accordance  with  this 
Manual  Section. 

C.  Proposals  for  specific  exchanges  filed  with  the  Bureau  of  Land 
Management  by  an  Alaska  Native  Claims  Settlement  Act  Native  Corporation 
must  conform  to  these  Manual  procedures. 

.08   Segregation.   (See  43  CFR  2201.1(b).) 
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Act :   the  Federal  Land  Policy  and  Management  Act  of  1976 
~  (90  Stat.  ?743;  43  U.S.C.  1701,  et  seq.). 

authorized  officer:   any  employee  of  the  Bureau  of  Land  Management 
who  has  been  delegated  the  authority  to  perform  the  duties 
described  in  the  Act  and  regulations  in  43  CFR  Subpart  1601  and 
Part  2200. 

-B- 

bureau  benefiting  exchanges:   any  exchange  in  which  it  has  been  clearly 
demonstrated  that  the  public  interest  will  be  served  through 
furtherance  of  a  Bureau  program. 

-E- 

equal-value  exchange:   an  exchange  of  lands  where  valuations  show  that 
the  interests  being  exchanged  are  of  equal  value. 

exchange:  a  conveyance  of  lands  from  the  United  States  to  a  person; 
at  the  same  time,  there  is  a  conveyance  of  lands  from  that  person 
to  the  United  States. 

-I- 

interest  in  land:   a  partial  title  interest  that  is  severable  as  a 
distinct  property  right  versus  full  fee  ownership  of  the  land. 

-L- 

land  exchange  agreement:   a  legally  binding  descriptive  document  that 
identifies  the  estate  to  be  exchanged,  all  reservations  and 
outstanding  interests,  necessary  money  equalization,  and  all 
other  terms  and  conditions  which  the  respective  parties  have 
agreed  to  perform. 

lands:   any  land  or  interest  therein,  including  mineral  interests. 

-M- 

money  equalization:   balancing  the  differences  in  the  fair  market 
value  of  the  properties  by  a  money  payment  made  by  either  party. 
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.1   Lands  Subject  to  Disposal  by  Exchange.   (See  43  CFR  2200.1.) 
,2   Lands  Subject  to  Acquisition  by  Exchange.   (See  43  CFR  2200.2.) 
.3   Lands  Acquired  by  Exchange.   (See  43  CFR  2200.3.) 
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Solicitor's  Opinion  on  FLPMA  Exchanges 


United  States  Department  of  the  Interior 

OFFICE  OF  THE  SOLICITOR 
WASHINGTON,  D.C.    20240 

APft  J  2  J983 

MEMORANDUM 

TO:  Assistant    Secretary,    Land    and    Water   Resources 

FROM:  Associate    Solicitor,    Energy   and    Resources 

SUBJECT:       Authority    of    BLM    to    exchange    public     lands    for 

state-owned    lands    in    the    Department   of    the   Army's 
expansion    area    for    Fort    Carson 

The    State    of    Colorado   proposes    to    exchange    approximately 
26,000   acres    of    state-owned    lands,    situated    inside    the   desig- 
nated   "Fort    Carson    expansion    area"    for   Bureau    of    Land   Manage- 
ment   (BLM)    managed   mineral    rights    in    coal    lands.       The   proposed 
exchange    would    be    executed    under    the    Federal    Land    Policy   and 
Management    Act    of    1976    (FLPMA),     (43    U.S.C.     §    1701    e_t    seq.  )  . 
The    state    lands    acquired    by    the    BLM  would   then    be    available 
to   the    Department    of    the   Army    for   the    Fort    Carson    expansion 
area. 

The   question   presented    is   whether    the    BLM   can    entertain    an 
exchange   proposal.       By    letter   of    September    13,    1982    to   the 
Department    of    Justice    concerning    the    New   Mexico   White    Sands 
Missile    Range,    we    concluded    that    state-owned    lands  could   only 
be    acquired    by    a    BLM    exchange    if    used    to    carry   out    a   Department 
"mission".       The    "mission"    is    defined    as    multiple   use   management 
of    the    BLM    administered    lands. 

The    Solicitor's    Office    has    not    issued   an    opinion  differentiating 
the    acquisition    standards   of    Sections    205    and    206   of    FLPMA.       The 
acquisition    criteria    in    these    two   sections    differ.       Section    205 
is   explicitly    limited    to   the    acquisition    of    lands    for   the.  "miss ion' 
of    the    relevant    Department.       FLPMA    §205(b),    43    U.S.C.    §    1715(b). 
By   contrast,    section    206    governs    exchanges    and    has   no    such    limi- 
tation.      The    latter  section    is    broader   and    only    requires    that 
exchanges   will    serve    the    "public    interest".       FLPMA   §    206(a),     (43 
U.S.C.     §    1716(a)  ). 

The   general    land   exchange    authority    for   BLM  managed    public    lands 
is    Section    206(a)    of    FLPMA    (43    U.S.C.    §    1716(a)).       Pursuant    to 
this    Section    and    in    keeping   with    the    policy   declarations    in 
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Soot-ion    102(a)    of    FLPMA,     (43    U.S.C.    §    1701(a)),    1/   specific 
public    lands,    or    interests    therein,    may    be    disposed    of    in 
return    for    the    acquisition    of    non-federal ly   owned    lands,    or 
interests    therein,    if,    as    stated    in    Section    206(a)    "...the 
public    interest   will    be   well    served    by   making    that    exchange...." 
The    -acquisition   standards    in    Sedtion    205(b)    of    FLPMA    are    not 
relevant    to,    and    do    not    affect,    Section    206(a)    exchanges.       The 
stricter   standards   of    Section    205(b)    apply   only    when   acquisi- 
tions   are   made    in    accordance   with    the    authority   conferred    by 
Sect  ion    205(a)  . 

The    foregoing   construction    is    supported    by    the    Department's 
acministrat ive   practice.       The    consistent    practice    has    been    to 
rely    upon    Section    206--and    not    Section    205--in    its    Notices    of 
Realty    Action    as    the    authority    under   which   public    land   exchanges 
are   processed.       Departmental    practice    is    strong   evidence    of    the 
proper    interpretation    of    a   particular   statute.       The    Supreme 
Court,    in    deciding    the    authority    of    the    Secretary   of    Interior    to 
issue    certain   mineral    leases,    held:    " [w]hen    faced   with    a   problem 
of    statutory    construction,    this    Court    shows    great    deference    to 
the    interpretation   given    the    statute    by    the    officers   or   agency 
charged   with    its    administration."    Udall    v.    Tallman    380    U.S.    1, 
16    (1964).       See    also,    Jones    v.      Board    of    Education    Cleveland 
School    District,    474    F.2d    1232,    1233    (6th    Cir.    1973)    and    cases 
cited    therein. 


1/  In  describing  the  Department's  mission  for  the  public  lands 
as  prescribed  by  FLPMA,  the  House  Interior  Committee  report  for 
the    legislation   stated: 

The    underlying   mission  proposed    for 
the  public    lands    is    the    multiple   use 
of   resources    on    a    sustained-yield 
basis.       Corollary    to   this    is    the 
selective    transfer    of    public    lands 
to    other    ownerships   where    the    publ ic 
interest    will    be    served    thereby, 
(emphasis    added)    H.R.    Rep.    No.    94-1163, 
94th    Cong.    2d    Sess.,    2    (1976). 
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Additional    support    for    the    above    interpretation    is    found    in 
the    long   recognized   canon   of    statutory   construction    that    is 
summed   up   by   the    expression    "expressio   unius    est    exclusio 
alterios. "    In   connection   with    the    issue   under   consideration, 
this   principle   means    that  when   Congress    inserts  criteria   or 
other   directives    in    one   section   of   a    statute    but   does    not    include 
them    in    a   different    section   of    the    same   statute,    it    is    appropriate 
to   conclude    that   Congress"    non-inclusion   was    deliberate.      Applying 
this-canon,    Chief   Justice    Marshall    in   United   States   v.    Wiltberqer, 
5   Wheat.     (18    U.S.)    76,    102    (1820),    ruled    that    the    standards  ' 

established    in    one    section   of    a   statute    did   not    apply   to   another 
section:    "The    conclusion   seems    irresistible,    that    Congress    has 
not,    in    this    section    inserted    the    limitation    inadvertently;    and 
the   distinction   which    the    legislature    has    taken,    must,    of   course, 
be    respected    by   the   court."      See    also,    Kentucky    v.    Ruckelshaus, 
362    F.    Supp.       360,    365    (D.C.    Ky .       1973),    aff 'd.  ,    497    F.2d    1172 
(6th    Cir.    1974),    aff 'd.  ,    462   U.S.       167    (1976).       ("Where    a   part- 
icular  provision   appears    in    a   statute,    the    failure    to    include 
that    same    requirement    in    another   section    of    the    statute   will 
not   be   deemed   to   have   been    inadvertent.") 

The    Fort    Carson    exchange  proposal   meets    the   standard   of    Section 
206(a),    since    Congress    specifically    indicated   that   exchanges    to 
acquire    the    Fort    Carson    lands  would    be    in    the   public    interest. 
In    enacting    legislation   authorizing    the    Fort    Carson   expansion 
and    appropriating    funds,    the    House    Committee    on    Armed    Services 
observed : 

The    committee   has    further    noted    the 
interest   of    some    of    the  present    land- 
owners   in    the   possibility   of   exchang- 
ing   their  present    landholdings    in   the 
acquisition  site    for   other  federal 
land   holdings   of    approximately   equal 
value,    exclusive    of    lands  which    are 
currently    under   grazing    permits  or 
leases.      The    committee   has    sought    to 
identify   any    federal    land    holdings 
which   could    be    made    available    for 
such    land   exchanges,    and    has    been 
unable    to    identify    any    land    which 
would    be    suitable   or   available   for 
such    an    exchange.      The   committee 
directs    the   Army    to   continue    to 
explore    the    availability    of   other 
federal    land    in   Colorado,    which    is 
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not  required  for  use  in  connection 
with  other  authorized  purposes,  and 
exclusive  of  lands  which  are  cur- 
rently under  grazing  permits  or 
leases,  and  if  any  such  land  is 
identified  during  the  acquisition 
process,  to  assist  in  facilitating 
such  an  exchange,  (emphasis  added) 
H.R.  Rep.  No.  97-44,  97th  Cong.  1st 
Sess.,  8  (1981). 

While  the  House  Committee  on  Appropriations  recommended 
that  the  proposed  funding  of  the  Fort  Carson  land  acquisition 
be  deleted  from  the  "Military  Construction  Appropriation  Act, 
1982",  (H.R.  Rep.  No.  97-193,  97th  Cong.  1st  Sess.,  21  (1981)) 
the  Senate  and  House  Conference  Committee,  whose  recommendation 
'the  Congress  subsequently  enacted  (P.L.  97-106,  95  Stat.  1503), 
restored  most  of  the  funds  for  the  project  (H.R.  Rep.  No.  97-400, 
97th  Cong.  1st  Sess.,  7  (1981))  and  the  Conference  Committee 
report  stated: 

In  providing  funding  for  the  acqui- 
sition, the  conferees  direct  the 
Secretary  of  the  Army  to  submit  the 
following  information  to  the  Commit- 
tees prior  to  obligation  of  funds: 
(1)...(4)  a  plan  that  details  how 
the  Army  will  assure  that  the  costs 
paid  for  the  property  are  based  on 
the  true  value  of  the  property  rather 
than  on  factors  created  by  specula- 
tion, and  that  government  purchase 
rather  than  exchange  is  the  only 
.available  alternative... 

The  conferees  agree  that  the  Army 
may  identify  comparable  Federal 
land  of  interest  to  affected  land- 
owners on  a  one-time  basis.   The 
Army  is  to  keep  both  Committees 
apprised  on  a  Quarterly  basis,  of 
the  progress  being  made  to  try  to 
accommodate  these  land  owners, 
(emphasis  added)   H.R.  Rep.  No. 
97-400,  supra,  at  10. 
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These    Congressional    statements    demonstrate    that    the   proposed 
Fort    Carson    exchange    is    in    the   public    interest. 

If    state-owned    lands    are    acquired    by   BLM    through    a    Section    206 
(a)    exchange,    they   would    become   BLM  managed    "public    lands",    as 
specified    by    Section    205(c)     (43    U.S.C.    1715    (c)).       At    that    point 
these    lands   could    be    reserved    for   the    use    of    the    Department    of 
Army,    but    the   permanent    reservation   would    have    to    be    accomplished 
by    an    act    of    Congress.      The    Defense    Withdrawal   Act    of    1958    (the 
Enyle    Act)    provides    at    Section    2: 


"No  publ 
of  Congr 
1958  be 
the  Depa 
purposes 
...  if  su 
would  re 
vat  ion , . 
the  aggr 
ject  or 
Defense . 


ic    land.  .  .shall 
ess,    on   or    afte 
( 1 )    withdrawn. . 
rtment   of    Defen 
;    ( 2 )    reserved 
ch  withdrawal, 
suit    in    the    wit 
. .of   more    than 
egate    for   any   o 
facility   of    the 
. . .    (43   U.S.C 


,    except    by   act 
r    February    28, 
.for   the    use    of 
se   for   defense 
for   such    use ; 
reservat  ion. . . 
hdrawal,    reser- 
5,000    acres    in 
ne   defense   pro- 
Department   of 
5    156) . 


If   you    have    any    questions    in   connection   with    the   foregoing, 
please    contact    the   undersigned    or   the   Assistant    Solicitor, 
Brai.ch   of    Environment    and    Realty. 


Approved : 


SOLICITOR 


Aleiiahde-r   H.'  Good' 
Associate   Solicitor 
Energy    and    Resources 


cc:   Director,  BLM 

Director,    Colorado   State 

Office,  BLM 
Regional    Solicitor, 

Rocky   Mountain    Reg. 
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Bl'REAl  OF  LARD  MANAGEMENT 
FEE  EXCHANGE  POLICY  (GENERAL) 

This  statement  sets  forth  general  BLM  policy  for  the  exchange  of  public 
lands  or  interests  therein.   It  reflects  the  provisions  of  Sections  102, 
205,  and  206  of  the  Federal  Land  Policy  and  Management  Act  of  1976  (90  Stat. 
2744  and  2755-56;  43  U.S.C.  1701  and  1715-16),  hereafter  FLPMA.   This  policy 
statement  represents  a  commitment  by  BLM  to  implement  the  land  exchange 
policies  of  the  FLPMA,  consistent  with  BLM's  other  statutory  obligations. 

The  BLM  recognizes  that  numerous  opportunities  exist  for  public  interest 
land  exchanges  with  the  non-Federal  sector.   BLM  has  a  responsibility  to 
work  closely  with  other  Federal  resource  management  agencies,  State  and 
local  governments,  and  the  private  sector  to  complete  these  mutually 
beneficial  transactions.   Benefits  to  be  derived  for  the  Federal  and  non- 
Federal  sectors  include  elimination  of  inholdings,  better  management  areas, 
and  greater  economic  returns  for  all  concerned. 

The  following  principles  shall  guide  BLM  in  its  land  exchange  program: 

1.  Disposal  of  public  lands  by  exchange  shall  be  considered  as  serving 
the  national  interest  within  the  policy  context  of  Section  102(a)(1) 

of  FLPMA. 

2.  The  BLM  shall   strive   to   process  mutually  benefiting,   public   interest, 
land   exchanges   in  a   timely  and   efficient  manner   through  continually 
maintaining  and   streamlining   its   land  use   planning,   appraisal,   and 
exchange  processes. 

3.  Exchanges   to  acquire   inholdings   in  Federal  conservation  areas  are  in  the 
public    interest  and  will   aid   in   the  reduction  of   the  national   debt   through 
reducing   expenditures  of   appropriated   funds   in   the  acquisition  of   lands 

or   interests   in  lands  needed   for   Federal   conservation  purposes. 

4.  Acquisition,    through  exchange  rather   than  purchase,    of   lands  or 
interests   in  lands   required   for   Federal   resource  management   or  protection 
programs  will   retard   the  present   expansion  of   Federal   real   estate 
holdings  and   help   to  assure   the   integrity  of   State  and   local   tax  bases. 

5.  Comments   from  affected   States,    local   government,   and   the  general 
public   shall   be   sought   and   considered   before  completion  of   each  exchange. 

6.  Exchanges  may  be  utilized,   when   economically  advantageous,    to   consolidate 
attractive  parcels  for   sale. 

7.  Patent   and  deed   reservations  and   conditions   shall   be  kept   to   the 
absolute  minimum  necessary   to  complete  the   transaction.      Rights  of   third 
parties   holdings   rights-of-way  and   other  legal   interests   in   the  exchanged 
lands  shall  be  protected. 

8.  The  generally  preferred   rule  is   for   both  surface  and   subsurface   (mineral) 
estates  to  be  traded   in  an   exchange.      However,    due  to   third  party  encumbrances, 
or  difficulties   in  the  valuation  process,    it  may  be  preferable   to  complete 
certain  exchanges  with  reservations.      Such  exceptions   to   the  generally 
preferred  rule  are  to  be  made  on  a   case-by-case  basis. 

9.  Exchanges   shall  be  utilized   to   consolidate  or  unite   the   surface  and 
subsurface  estates  for  both  the   Federal   Government  and  non-Federal  owners 
in  split  or  mixed   estate  situations. 

10.  Exchanges  may  be  utilized  to  effect  ownership  and  management  area 
boundary  changes  or  adjustments  and  to  form  more  logical  and  efficient 
land  and  resource  management  areas  for  both  the  Federal  Government  and 
non-Federal  owners. 
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11.  In  application  of  the  determinations  of  public  interest  required 
under  Section  206(a)  of  FLPMA,  the  BLM  shall  give  the  broadest  possible 
consideration  of  public  needs  when  evaluating  exchange  proposals. 

12.  Whenever  the  law  permits,  expenses  incurred  by  BLM  on  exchange 
actions  for  the  benefit  of  other  Federal  agencies  shall  be  recovered 

from  such  benefiting  agency.   The  BLM  shall  not  attempt  to  recover  nominal 
costs. 

13.  Mining  claims  of  record  shall  only  be  contested  for  the  purpose  of 
determining  the  validity  of  such  claims  in  those  instances  in  which  an 
exchange  has  been  determined  to  be  in  the  public  interest.   Expenditures 
of  limited  Federal  appropriations  will  not  be  made  simply  to  clear  the 
land  of  mining  claims  of  one  party  to  make  the  land  available  for  another 
party. 

14.  When  an  exchange  involves  the  cancellation  of  a  grazing  permit  or 
lease,  the  compensation  for  range  improvements  and  two-year  notification 
requirements  of  Section  402(g)  of  the  FLPMA  and  43  CFR  4110  shall  be  met. 

15.  The  Bureau  shall  maintain  effective  professional,  technical,  and 
managerial  personnel  in  the  disciplines  necessary  to  complete 
exchanges  of  all  types. 

These  principles  shall  be  implemented  and  further  clarified  where 
necessary  through  specific  guidance  to  the  field. 


r^  t< 


9 


Cirfector,   Bureau   of   Land  Management 


Date 
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Bureau  of  Land  Management 
Fee  Exchange  Policy  for  Leasable 
and  Salable  Minerals 

The  exchange  of  leasable  and  salable  minerals  is  an  important  tool  in 
achieving  public  interest  Federal  multiple  use  management  and  land  protection 
goals.  When  considering  an  exchange,  the  manager  must  also  consider  the 
relative  utility  of  competitive  and  cooperative  leasing  of  leasable  minerals, 
and  sale  of  salable  minerals,  in  their  pre-exchange  configuration.   Although 
all  of  the  following  policy  elements  will  seldom,  if  ever,  be  found  in  any 
one  exchange  proposal,  one  or  more  should  ■.  e  found  in  every  proposal.   Any 
proposal  that  would  have  an  opposite  effect,  to  a  policy  element  contained 
herein  would  not  be  considered  to  be  in  the  public  interest  and  must  be 
denied  at  the  earliest  possible  stage. 

An  exchange  of  minerals  is  in  the  public  interest  if: 

1.  The  exchange  would  consolidate  Federal  holdings  into  a  logical 
mining  unit(s). 

2.  The  exchange  would  consolidate  non-Federal  holdings  into  a  logical 
mining  unit  (s)  . 

3.  The  exchange  would  serve  a  national  resource  management  or  protection 
need . 

4.  The  exchange  would  simplify  jurisdiction  and  allow  Federal  land  use 
planning  efforts  to  be  confined  to  an  area  in  which  the  United  States 
controls  the  mineral  development. 

5.  The  exchange  would  reunite  Federal  surface  and  subsurface  estates. 

6.  The  exchange  would  eliminate  isolated  tracts  and  checkerboard 
patterns  of  Federal  minerals. 

7.  The  exchange  would  achieve  a  management  goal  without  using  appropriated 
funds  to  pay  for  the  resources  needed  by  the  United  States. 

8.  The  exchange  would  meet  needs  of  State  and  local  people. 

9.  The  non-Federal  lands  to  be  received  in  the  exchange  would  serve  the 
public  better  in  public  ownership  than  the  minerals  to  be  transferred  in 
the  exchange. 

10.  The  exchange  would  enhance  competitive  bidding  for  the  Federal  minerals. 

11.  The  potential  revenue  from  a  lease  or  Bale  of  the  Federal  minerals 
consolidated  by  the  exchange  would  be  greater  than  the  potential  revenue 
from  a  lease  or  sale  of  the  minerals  in  Federal  ownership  prior  to  the 
exchange. 

12.  The  exchange  does  not  involve  a  transfer  of  a  fee  interest  in 
Federal  minerals  for  a  less  than  fee  interest  (e.g.,  conservation  or 
scenic  easements)  in  non-Federal  lands.   If  a  less  than  fee  interest 

in  non-Federal  lands  is  all  that  is  needed,  a  fee  exchange  shall  be  followed 
by  a  competitive  bidding,  or  a  modified  competitive  bidding,  sale  of  the 
unneeded  interests  as  the  situation  dictates. 

Director,  Bureau  of  Land  Management 
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•1   Notice  of  Realty  Action.   (See  43  CFR  2201.1.) 

•2   Proposals.   (See  43  CFR  2201.2.)  When  a  formal  land  exchange 
proposal ^ is  made  to  the  BLM,  it  must  be  in  writing  and  include  legal 
descriptions  of  the  public  and  non-Federal  lands  proposed  for 
exchange,  title  evidence  for  the  non-Federal  lands  showing  the  name(s) 
of  the  record  owner (s)  and  any  third  party  interests,  and  should 
contain  a  statement  as  to  the  intended  use  to  be  made  of  the  public 
lands.   The  BLM  may  provide  title  evidence  at  its  own  expense  when  it 
initiates  an  exchange. 


.21  Conducting  a  Land  Exchange, 
follows: 


Exchange  proposals  are  handled  as 


Responsible 
Office/Official    Step 

District  Manager     1. 


Action 

Conducts  an  informal  discussion  of  the 
exchange  proposal  with  the  non-Federal 
party,  whenever  possible,  prior  to  the 
filing  of  a  formal  written  proposal. 
Discourages  formal  exchange  proposals 
that  clearly  are  not  in  the  public 
interest. 


2.  Prepares  file  and  assigns  serial 
number  upon  receipt  of  written 
exchange  proposal. 

3.  Reviews  written  proposals  submitted  in 
accordance  with  43  CFR  2201.2(a)  to 
determine  if  the  lands  are  covered  by 
an  approved  resource  management  plan 
or  management  framework  plan  (see 

43  CFR  1610.5  and  1610.8). 

3a.  If  lands  are  covered  by  an  approved 
plan,  proceeds  to  step  4. 

3b.  If  lands  are  not  covered  by  an 

approved  plan,  determines  whether 
the  proposal  has  merit  in  accordance 
with  43  CFR  1610.8(b). 

4.  Determines  if  the  proposal  is  in 
conformance  with  the  approved  plan  (see 
43  CFR  1610.5-3(a)  and  1610.8(a)(3)). 
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BLM  MANUAL 


4a.    If   in    conformance,    proceeds    to 

s  tep   5  - 

4b.  If  the  proposal  is  not  in 

conformance,  or  its  conformance  is 
unclear  (requires  interpretation) , 
and  the  proposal  warrants  further 
consideration,  prepares  an  amendment 
in  accordance  with  43  CFR  1610.5-5 
or  1610.8(a)(3)(ii).   Consults 
43  CFR  2201.1(a)  as  to  how  a  Notice 
of  Realty  Action  may  be  handled  when 
a  plan  is  amended  pursuant  to 
43  CFR  1610.5-5(a). 

4c.  If  the  proposal  is  not  in 

conformance,  and  does  not  warrant 
further  consideration,  notifies 
non-Federal  landowner  pursuant  to 
43  CFR  1610.8(a)(3)  and  2201.2(c) 
and  (d)(see  Illustration  1). 

Enters  into  a  nonbinding  written  intent 
to  complete  the  exchange  with  all  other 
parties,  if  deemed  appropriate.   The 
commitment  should  (1)  include  the  steps 
to  be  taken  from  that  point  forward; 
(2)  provide  a  timetable  for  completing 
each  step;  (3)  identify  the  party 
responsible  for  completing  each  step; 
(4)  include  the  usual  disclaimer  that 
performance  by  the  United  States  depends 
upon  appropriated  funds;  (5)  include  a 
statement  warning  that  the  exchange  may 
not  be  completed  and  that  the  written 
intent  to  complete  the  exchange  does  not 
bind  any  of  the  signing  parties;  and  if 
desirable,  (6)  a  statement  that  it  is 
each  party's  intent  to  enter  into  a 
binding  exchange  agreement  at  the  time 
agreement  is  reached  on  the  equalization 
of  values  . 
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6.  Obtains: 

6a.  Mineral  report  concerning  the  lands' 
potential  leasable  minerals. 

6b.  Preliminary  title  report  for 

non-Federal  land,  if  not  submitted 
with  the  original  proposal  (American 
Land  and  Title  Association  (ALTA) 
1973  format  preferred)  and  secures 
preliminary  title  opinion  from  the 
solicitor  (see  Manual  Section  2132). 

6c.  Preliminary  value  estimate  for  the 
public  and  non-Federal  land. 

6d .  If  leasable  minerals  are  to  be 

reserved  and  the  leasable  minerals 
report  discloses  that  surface 
disposal  would  interfere  with 
leasable  mineral  development,  or  the 
preliminary  value  estimate  discloses 
gross  value  differences  which  cannot 
be  eliminated  through  acreage 
adjustments  or  cash  equalization 
payments,  sends  written  notice 
denying  the  exchange  pursuant  to 
43  CFR  2201.2(c)  and  (d)(see 
Illustration  2) . 

7.  Prepares: 

7a.  Locatable  mineral  report. 

7b.  EA/EIS  (unless  covered  in  approved 
land-use  plan  or  amendment). 

7c.  Land  report  (see  Manual 
Section  2063). 

8.  Determines,  from  the  step  7  reports, 
whether  the  exchange  is  in  the  public 
interest . 
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8a.  If  the  BLM  mineral  investigation 
reveals  that  the  public  lands 
contain  valuable  loca table  minerals, 
the  exchange  proposal  will  normally 
be  denied  unless:   There  are  no 
mining  claims  on  the  public  lands 
and  the  case  file  is  documented  with 
a  justification  that  clearly  shows 
the  exchange  of  such  valuable 
minerals  is  in  the  public  interest. 

8b.  If  a  determination  is  made  that  the 
exchange  will  not  be  completed, 
sends  written  notice  to  the 
non-Federal  party  to  the  exchange 
denying  the  proposal  pursuant  to 
43  CFR  2201.2(c)  and  (d)(see 
Illustration  3). 

Publishes  Notice  of  Realty  Action  (NORA) 

in  the  Federal  Register  and  in  local 

newspaper(s)  in  accordance  with 

43  CFR  2201.1(a)(see  Illustration  4). 

Sends  to  interested  parties  (see 

43  CFR  2201.1(e)). 

9a.  If  no  adverse  comments  are  received, 
proceeds  to  step  10. 

9b.  If  adverse  comments  are   iceived, 
analyzes  comments  to  determine  if 
they  have  merit  and  advises 
(notifies)  all  affected  parties  that 
(1)  the  BLM  is  proceeding  with  the 
NORA  as  published;  or  (2)  through 
publication  in  the  Federal  Register, 
and  sending  copies  to  interested 
parties,  modifies  the  NORA;  or 
(3)  cancels  the  NORA,  publishing 
cancellation  in  the  Federal 
Register,  and  sending  copies  to  all 
parties  of  interest. 
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9c.  If  a  comment  is  received  from  an 

adversely  affected  party  who  claims 
ownership  to  the  public  land  in  the 
proposal;  or  holds  a  valid  existing 
contract,  permit,  or  lease  for  the 
public  land  in  the  proposal;  and  the 
lands  affected  by  the  comment  are 
not  to  be  deleted  from  the  proposal, 
advise  the  commentor  of  the  43  CFR 
Part  4  right  of  appeal  to  the 
Interior  Board  of  Land  Appeals. 

10.  Prepares  request  for  appraisal  (Form 
9300-8)  and  forwards  to  Chief,  State 
Appraiser  (see  Illustration  5) . 

10a.  If  values  are  not  equal,  and  cannot 

be  equalized  through  acreage  adjustment 
or  cash  payment,  sends  written  notice  to 
the  non-Federal  landowner,  except  when 
the  transaction  is  not  subject  to  an 
equal  value  exchange  (see  Illustration 
6). 

10b.  If  desired  by  all  parties  to  the 

exchange,  the  District  Manager  may  enter 
into  a  binding  exchange  agreement  after 
agreement  is  reached  that  values  are 
equal  or  can  be  equalized  with  cash  in 
accordance  with  Section  206(b)  of  FLPMA. 

11.  Prepares  letter  ti  non-Federal  landowner 
calling  for: 

11a.  Equalization  payments,  if  any. 

lib.  Recorded  warranty  deed  (or  its 

equivalent,  including  a  waiver  of 
interest  in  an  Alaska  land  selection) 
for  non-Federal  land  to  the 
United  States. 

lie.  Final  title  evidence  (ALTA,  1973 
format  preferred) . 

12.  Obtains  certificate  of  inspection  and 
possession  (Form  2200-5) (see  Illustration  7). 
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13.  Obtains  final  title  opinion  from  the 
Solicitor. 

13a.   If  title  is  not  acceptable,  and 
the  title  defect  is  incurable, 
sends  written  notice  to  the 
non-Federal  landowner  (43  CFR 
2201.2(c)  and  (d))(see 
Illustration  8) . 

13b.   Returns  title  evidence  and  any 

equalization  payments  made  by  the 
non-Federal  landowner,  with 
a  quitclaim  deed  to  the 
non-Federal  property  after  protest 
period  provided  in  step  13a  has 
passed. 

14.  Issues  final  decision  on  all  43  CFR 
2201.2(d)  protests  to  District  Manager's 
decisions  (see  Illustration  9). 

15.  Issues  patent  to  public  lands,  if  they 
have  never  been  in  non-Federal  ownership 
or  a  quitclaim  deed,  if  they  previously 
have  been  in  non-Federal  ownership. 


16.  Publishes  notice  of  conveyance  in 
Federal  Register  (see  Illustration  10). 
Notifies  Governor  and  heads  of  local 
government  of  conveyance  (see  43  CFR 
2201.7). 

17.  Publishes  an  order  opening  the  lands 
acquired  in  the  exchange  in  the  Federal 
Register.   If  protection  from  the 
operation  of  certain  public  land  laws, 
including  the  general  mining  laws,  is 
required  for  proper  management,  the 
necessary  protection  must  be  obtained 
through  formal  withdrawal  procedures. 
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.3  Appraisals.   (See  43  CFR  2201.3  and  Manual  Section  9300.) 

•4  Legal  Descriptions  of  Properties.   (See  43  CFR  2201.4.)   Legally 
describing  the  non-Federal  lands  in  an  exchange  proposal  by  the 
description  contained  in  an  approved  protraction  diagram  is  limited  to 
Alaska.   It  is  to  be  used  only  in  those  situations  where  the  lands 
were  transferred  out  of  United  States  ownership  under  that  method  and 
have  not  since  been  the  subject  of  an  approved  survey  by  those 
qualified  to  make  a  proper,  legal  survey  under  Federal  or  State  law. 

•5   Final  Requirements.   (See  43  CFR  2201.5.) 

•6  Exchange  Agreement.   (See  CFR  2201.6.)   It  is  not  mandatory  to 
enter  into  a  binding  exchange  agreement  to  complete  an  exchange.   If 
it  is  to  the  advantage  of  all  parties  to  bind  one  another  after 
approval  of  the  formal  appraisal  and  agreement  on  value  equalization, 
such  an  agreement  may  be  entered  into  and  subsequently  enforced  in  the 
courts,  if  necessary. 

.7  Acceptance  of  Conveyance  and  Removal  of  Improvements.   (See  43  CFR 
2201.1(c)  and  2201.7  .  )   ~~ 

•8  Title  Evidence.   Should  an  exchange  proposal  be  terminated  after  a 
non-Federal  landowner  has  submitted  title  evidence,  such  title 
evidence  must  be  returned  to  the  non-Federal  landowner.   In  such 
instances  of  termination,  and  when  a  deed  to  the  United  States  from  a 
non-Federal  party  has  been  recorded,  a  quitclaim  deed  for  the  land 
conveyed  to  the  United  States  must  be  issued  under  Section  6  of  the 
Act  of  April  28,  1930  (43  U.S.C.  872). 


BLM  MANUAL  ^i/W/M 
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APPENDIX  9 

H-2200-1  -  EXCHANGE  OF  PUBLIC  LANDS 
Nonconformance  with  Resource  Management  Planning 


Dear 


The  public  lands  described  in  your  land  exchange  proposal  filed  on 
(date)  are  identified  in  current  resource  management  plans  as  having 
value  for  (state  the  public  values  contained  on  the  public  lands  in 
the  proposal). 

Section  206  of  the  Federal  Land  Policy  and  Management  Act  of  1976 
requires  that  the  benefits  to  the  public  of  the  non-Federal  lands 
contained  in  a  land  exchange  be  at  least  equal  to  the  public 
benefits  of  the  public  lands  in  the  exchange.   It  has  been 
determined,  through  the  resource  management  planning  process  found 
in  43  CFR  1610,  that  the  public  benefits  of  the  public  lands  in  the 
exchange  proposal  are  greater  than  the  public  benefits  of  the 
non-Federal  lands  in  the  proposal.   Therefore,  your  exchange 
proposal  is  hereby  denied. 

(Insert  brief  discussion  of  the  relative  public  values  of  the 
public  lands  and  non-Federal  lands.) 

In  accordance  with  43  CFR  2201.2(d),  you  have  a  period  of  30  days 
from  the  date  of  receipt  of  this  letter  in  which  you  may  file  a 
written  protest  to  this  decision  to  the  State  Director  (address). 
No  particular  form  of  protest  is  required. 

Sincerely, 


District  Manager 


BLM  MANUAL  Re1,    2~204 

8/17/84 
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FEE  EXCHANGE  POLICY  FOR  LEASABLE  AND  SALABLE  MINERALS 

Illustration  2 
(.21  Step  6d) 

H-2200-1  -  EXCHANGE  OF  PUBLIC  LANDS 

Notification:   Leasable  Mineral,  Fatal  Title 
Defects,  Gross  Value  Disparity 


Dear 


iliis  has  reference  to  your  land  exchange  proposal  that  was  filed  on 
(date) . 

The  minerals  report  that  we  have  obtained  for  the  public  land" in  the 

exchange  proposal  states  that  disposal  of  the  surface  estate  will  unduly 

interfere,  with  leasable  mineral  development.  The  lands  are  valuable  for 

(insert  type(s)  of  leasable  minerals  the  land  contains).   Therefore, 
your  exchange  proposal  is  hereby  denied. 

The  preliminary  title  evidence  for  your  property  in  the  exchange 

proposal  shows  that  your  title  contains  (insert  type(s)  of  fatal  defects 

such  as  reversionary  clause,  recurring  monetary  obligations,  e.g., 

pro  rata  road  maintenance  fees,  undivided  interest  in  third  parties  who 

are  not  included  in  the  exchange  proposal,  etc.).   Our  Solicitor  has 

advised  that  the  United  States  cannot  accept  title  to  your  property  subject 

to  the  above  item(s)  in  the  title  evidence.   Negotiations  with  you  have 

shown  that  you  will  not  be  able  to  cause  the  unacceptable  item(s)  to 

be  removed  from  the  title  to  your  land  in  the  exchange  proposal.   Therefore, 

your  exchange  proposal  is  hereby  denied. 

Preliminary  value  estimates  indicate  a  gross  disparity  between  the  value 

of  the  public  land  and  your  land  in  the  exchange  proposal.   An  exchange 

of  lands  must  be  on  an  equal-value  basis.   (See  43  CFR  2201.5(c)(2).) 

Preliminary  estimates  value  the  public  lands  at  (insert  value  estimate) 

and  your  land  at  (insert  value  estimate) .   Negotiations  with  you  have 

shown  that  we  cannot  come  to  agreement  on  acreage  adjustments  in  the 

proposal  to  equalize  values  within  the  25  percent  limit  of  43  CFR  2201.5(c)(2) 

Therefore,  your  exchange  proposal  is  hereby  denied. 

In  accordance  with  43  CFR  2201.2(d),  you  have  a  period  of  30  days  from 
the  date  of  receipt  of  this  letter  in  which  you  may  file  a  written 
protest  to  this  decision  with  the  State  Director,  (address).   No 
particular  form  of  protest  is  required. 

Sincerely, 


District  Manager 


BLM  MANUAL  ^8/17/84 
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APPENDIX  9 

H-2200-1  -  EXCHANGE  OF  PUBLIC  LANDS 
Determination:   Not  to  Complete  Exchange 


Dear 


This  is  in  reference  to  your  land  exchange  proposal  that  was  filed 
on  (date). 

The  (Mineral  Report)  (EA/EIS)  (Land  Report)  show(s)  the  public  land 
to  contain  (state  public  values  public  land  contains). 

Mineral  reports  for  the  public  land  in  the  exchange  proposal  show 
them  to  be  valuable  for  (name  of  locatable  mineral(s)).   The  public 
interest  requires  that  the  surface  estate  remain  in  Federal 
ownership  to  aid  extraction  of  the  locatable  mineral(s)  under  the 
general  mining  laws  and  regulations.   Therefore,  your  land  exchange 
proposal  is  hereby  denied. 

(Section  206  of  the  Federal  Land  Policy  and  Management  Act  of  1976 
requires  that  the  benefit  to  the  public  of  the  non-Federal  lands 
contained  in  a  land  exchange  be  at  least  equal  to  the  public 
benefits  of  the  public  lands  in  the  exchange.   It  has  been 
determined,  through  completion  of  an  (EA/EIS)  (Land  Report)  that  the 
public  benefits  of  the  public  lands  in  the  exchange  proposal  are 
greater  than  the  public  benefits  of  the  non-Federal  lands  in  the 
proposal.   Therefore,  your  exchange  proposal  is  hereby  denied.) 

(Insert  brief  discussion  of  the  relative  public  values  of  the 
public  lands  and  non-Federal  lands.) 

In  accordance  with  43  CFR  2201.2(d),  you  have  a  period  of  30  days 
from  the  date  of  receipt  of  this  letter  in  which  you  may  file  a 
written  protest  to  this  decision  with  the  State  Director  (address). 
No  particular  form  of  protest  is  required. 

Sincerely, 


District  Manager 


BLM  MANUAL  Rel.    2-204 

8/17/84 
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FEE  EXCHANGE  POLICY  FOR  LEASABLE  AND  SALABLE  MINERALS 

Illustration  4,  page  1 
(.21  Step  9) 

H-2200-1  -  EXCHANGE  OF  PUBLIC  LANDS 
Notice  of  Realty  Action 

Notice  of  Realty  Action 

(Serial  numbers) 

Exchange  of  Public  and  (private) (State) 

Lands  in  (name  of  county  or  counties) 


U 


(State,  e.g.,  Arizona) 
Bureau  of  Land  Management 
S.  Department  of  the  Interior 


The  following  described  lands  have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  (state  the  Act  under  which  the  exchange  is 
authorized,  e.g.,  Section  206  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716): 

(Legal  Description  of  Public  Lands) 

comprising  (no.  of  acres)  acres  of  public  land. 

In  exchange  for  these  lands,  the  United  States  will  acquire  the  following 
described  lands  from  (name  of  person  with  which  U.S.  is  exchanging 
lands) : 

(Legal  Description  of  non-Federal  lands) 

comprising  (no.  of  acres)  acres  of  (private) (State)  lands. 

The  purpose  of  this  exchange  is  to  acquire  the  non-Federal  lands  which 
have  high  public  values  for  (state  public  values,  e.g.,  Wildlife  Habitat, 
recreation,  Livestock  Grazing,  etc.).   (Briefly  discuss  specific  values, 
e.g.,  Desert  Bighorn  Sheep  Lambing  Grounds,  etc.)   The  public  interest 
will  be  served  by  completing  the  exchange. 

The  values  of  the  lands  to  be  exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved  by  payment  to  (the  United  States) 
by  (name  of  the  non-Federal  party)  of  funds  in  an  amount  not  to  exceed 
25  percent  of  the  total  value  of  the  lands  to  be  transferred  out  of 
Federal  ownership. 

Lands  to  be  transferred  from  the  United  States  will  be  subject  to  the 
following  reservations,  terms,  and  conditions:   (state  reservations, 
terms,  and  conditions) . 

Publication  of  this  notice  segregates  the  public  lands  from  the  operation 
of  (state  extent  of  segregation)  for  a  period  of  2  years  from  the  date 
of  first  publication.   (The  notice  may  also  segregate  prior  reserved 
Federal  interests  in  the  non-Federal  lands,  if  deemed  appropriate.) 


BLM  MANUAL 
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Rel.  2-204 
8/17/84 


.  Illu.tr.tl~  4,  page  2  APPENDIX  9 

H-2200-1  -  EXCHANGE  OF  PUBLIC  LANDS 


Further  information  concerning  the  exchange,  including  the  (EA/EIS)  is 
available  for  review  at  the  (give  name  of  BLM  Office(s)  at  which  review 
may  be  made) . 

For  a  period  of  45  days  from  the  date  of  first  publication,  interested 
parties  may  submit  comments  to  (name  and  address  of  initiating  office) . 


(Title  of  Authorized  Signing  Officer) 


(Date) 


BLM  MANUAL  Rel.    2-204 

8/17/84 
A-568 


FEE  EXCHANGE  POLICY  FOR  LEASABLE  AND  SALABLE  MINERALS 


H-2200-1  -  EXCHANGE  OF  PUBLIC  LANDS 
Request  for  Real  Estate  Appraisal 


Form  9300-8 
(February    1981) 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

REQUEST  FOR  REAL  ESTATE  APPRAISAL 


To:  Chief  State  Appraiser 

THRU:    State  Director 

FROM:    District  Manager         Rawlins 


Date      6/10/84 


(office) 
An  appraisal  report  is  needed  by  (date)      8/1/84 


to  complete  the  case  described  below. 


1.    Serial  Number 
W-12345 


2.    Applicant  {name) 
John   Smith 


3.    Type  of  Case    Exchange 


4.    Rights  to  be  appraised 

Fee    simple   interest 


5.    Legal  Description 
Federal 

T.    60   N. ,    R.    80  W. ,    6th   P.M. 
sec.    12,    W%NW%,    mkSWi 


Non-Federal 

T.    60   N. ,    R.    79  W. ,    6th  P.M. 
sec.    7,    NE^NE^;,    S^NEi 


6.    County     Carbon 


7.    Total  acreage  to  be  appraised     240 


Remarks 


9.    Case  file  or  a  copy  of  the  classification  report  is  attached  or  will  be  forwarded  by  (Date) 


By 


Title 


Area  Manager 


CHIEF  STATE  APPRAISER  COMPLETES 


Assigned  to 


Office 


Date 


(Instructions  on   rcierse  o/  last  page) 


CHIEF  STATE  APPRAISER 


BLM  MANUAL 


A-569 


Rel.  2-204 
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APPENDIX  9 

H-220G-1  -  EXCHANGE  OF  PUBLIC  LANDS 
Notification:   Values  Not  Equal 


Dear 


This  is  in  reference  to  your  land  exchange  proposal  that  was 
filed  on  (date). 

The  approved  appraisals  for  the  lands  in  the  exchange  show  the 
value  of  the  Federal  public  land  to  be  (insert  appraised 
value)  and  the  value  of  your  land  to  be  (insert  appraised 
value).  -An  exchange  of  lands  must  be  on  an  equal-value 
basis.   (See  43  CFR  2201.5(c)(2).)   Negotiations  with  you  have 
shown  that  we  cannot  arrive  at  an  agreement  on  acreage 
adjustments  that  will  allow  value  equalization  within  the  25 
percent  limits  of  43  CFR  2201.5(c)(2).   Therefore,  your 
exchange  proposal  is  hereby  denied. 

In  accordance  with  43  CFR  2201.2(d),  you  have  a  period  of  30 
days  from  the  date  of  receipt  of  this  letter  in  which  you  may 
file  a  written  protest  to  this  decision  with  the  State 
Director  (address).   No  particular  form  of  protest  is  required, 

Sincerely, 


District  Manager 


BLM  MANUAL  Rel.    2-204 

8/17/84 
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FEE  EXCHANGE  POLICY  FOR  LEASABLE  AND  SALABLE  MINERALS 

Illustration  7 

Form  2700-5 

(.21  Step  12} 

H-2200-1  -  EXCHANGE  OF  PUBLIC  LANDS 
Certificate  of  Inspection  and  Possession 


Form  2200-5 
(May  1969) 

(formerly  <!-1327) 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

CERTIFICATE  OF   INSPECTION  AND  POSSESSION 


Serial  Number" 
W-12345 


I,    an    employee    of    the    Bureau    of    Land    Management 
stationed  at         Rawlins,   Wyoming 
hereby  certify  that  on  (date)        7/8/84 
I    made   a    personal   examination   and    inspection    of  all 
those    certain    tracts    of    land    situate    in    the    County 
of,      Carbon  .  State  of      Wyoming 

offered   to  the  United  States  of  America  and  containing 
120  acres,    proposed  to  be  acquired   by  the 

United     States     in    connection    with    Exchange,    above 
Serial  Number,  proposed  by  (name) 
John   Smith 

1.  That  1  am  fully  informed  as  to  boundaries,  lines,  and 
corners  of  said  tract;  that  I  found  no  evidence  of  any 
work  or  labor  having  been  performed  or  any  materials 
having  been  furnished  in  connection  with  the  making  of 
any  repairs  or  improvements  on  said  land;  and  that  I 
made  careful  inquiry  of  above-named  proponent,  and  of 
occupants  of  said  land,  and  ascertained  that  nothing 
had  been  done  on  or  about  said  premises  within  the 
past  8  months  that  would  entitle  any  person  to  a  lien 
upon  said  premises  for  work  or  labor  performed  or 
materials  furnished. 

2.  That  I  also  made  inquiry  of  above-named  proponent, 
and  of  all  occupants  of  ..id  land,  as  to  his  (their) 
rights  of  possession  and  the  rights  of  possession  of  any 
other  person  or  persons  known  to  him  (them),  and  neither 
found  any  evidence  nor  obtained  any  information  show- 
ing or  tending  to  show  that  any  person  had  any  rights  of 
possession  or  other  inter  st  in  said  premises  adverse 
to  the  rights  of  above-named  proponent  or  the  United 
States  of  America. 

3.  That  I  was  informed  by  above-named  proponent,  and 
by   all   other  occupants,    that  to   the    best  of  his  (their) 


Dated  this   10      day  of     July 


1984. 


TTP/UiJti  ,  J  »bsr7/)&r7 


knowledge  and  belief  there  is  no  outstanding  unrecorded 
deed,  mortgage,  lease,  contract,  or  other  instrument 
adversely  affecting  the  title  to  said  premises. 

4.  That  to  the  best  of  my  knowledge  and  belief  after 
actual  and  diligent  inquiry  and  physical  inspection  of 
said  premises  there  is  no  evidence  whatever  of  any 
vested  or  accrued  water  rights  for  mining,  agricultural, 
manufacturing,  or  other  purpose;  nor  any  ditches  or 
canals  constructed  by  or  being  used  thereon  under 
authority  of  the  United  States,  nor  any  exploration  or 
operations  whatever  for  the  development  of  coal,  oil, 
gas,  or  other  minerals  on  said  lands;  and  that  there  are 
no  possessory  rights  now  in  existence  owned  or  being 
actively  exercised  by  any  third  party  under  any 
reservation  contained  in  any  patent  or  patents  hereto- 
fore issued  by  the  United  States  for  said  land. 

5.  That  to  the  best  of  my  knowledge  and  belief  based 
upon  actual  diligent  and  inquiry  made  there  is  no 
outstanding  right  whatsoever  in  any  person  to  posses- 
sion of  said  premises  nor  any  outstanding  right,  title, 
interest,  lien,  or  estate,  existing  or  being  asserted  in  or 
to  said  premises  except  such  as  are  disclosed  and 
evidenced  by  the  public  records. 

6.  Said  premises  are  now  wholly  unoccupied  and 
vacant  except  for  occupancy  of 

N/A 

as  tenant(s) 

at  will,  from  whom  disclaimer(s)  of  all  right,  title, 
and  interest  in  and  to  said  premises,  executed  on 
the  day  of  ,  has  (have) 

been  obtained. 


Realty   Specialist 


BLM  MANUAL 
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APPENDIX  9 

H-2200-1  -  EXCHANGE  OF  PUBLIC  LANDS 
Notification:   Final  Title  Evidence  Fatally  Defect 


lve 


Dear 


This  is  in  reference  to  your  land  exchange  proposal  that  was  filed 
on  (date). 

The  final  title  evidence  for  your  property  in  the  proposal  shows 
that  it  contains  (insert  type  of  fatal  defect(s)).   Our  Solicitor 
has  advised  that  the  United  States  cannot  accept  title  to  your 
property  subject  to  the  above  item(s)  in  the  title  evidence. 
Negotiations  with  you  have  shown  that  you  will  not  be  able  to  cause 
the  unacceptable  item(s)  to  be  removed  from  the  title  to  your  land 
in  the  exchange  proposal;  therefore,  your  exchange  proposal  is 
hereby  denied. 

In  accordance  with  43  CFR  2201.2(d),  you  have  a  period  of  30  days 
from  the  date  of  receipt  of  this  letter  in  which  you  may  file  a 
written^ protest  to  this  decision  with  the  State  Director  (address). 
No  particular  form  of  protest  is  required. 

Sincerely, 


District  Manager 


BLM  MANUAL  -       „    nn , 

Rel.    2-204 
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FEE  EXCHANGE  POLICY  FOR  LEASABLE  AND  SALABLE  MINERALS 

H-2200-1  -  EXCHANGE  OF  PUBLIC  LANDS 
Notification:   State  Director's  Decision  After  Review 


Dear 


This  is  in  reply  to  your  letter  of  protest  to  this  office 
dated  (date  of  letter),  concerning  the  (name  of  District) 
District  Manager's  decision  denying  your  land  exchange 
proposal. 

I  have  reviewed  the  District  Manager's  decision  in  light  of 
your  protest  and  find  that  (state  findings  and  discuss  reasons 
therefore) . 

Sincerely, 


State  Director 


Rel.    2-204 
BLM  MANUAL  8/17/84 


A-573 


APPENDIX  9 

H-2200-1  -  EXCHANGE  OF  PUBLIC  LANDS 
Notice  of  Issuance  of  Conveyance  Document 


Notice  of  Issuance  of  Land  Exchange  Conveyance  Document(s) 

(Serial  Number) 

Exchange  of  Public  and  (private)  (State)  Lands 

in  (name  of  county  or  counties) 

(State,  e.g.,  Arizona) 

Bureau  of  Land  Management 

U.S.  Department  of  the  Interior 

The  United  States  issued  an  exchange  conveyance  document  to 
(name  of  person)  on  (date  of  issuance)  for  the  following 
described  lands  under  (state  Act  under  which  the  exchange  was 
authorized) : 

(Legal  Description  of  Former  Public  Lands) 

comprising  (number  of  acres)  acres  of  public  land. 

In  the  exchange  for  these  lands,  the  United  States  acquired 
the  following  described  lands  from  (name  of  person  with  which 
U.S.  exchanged  lands)! 

(Legal  Description  of  Former  non-Federal  lands) 

comprising  (number  of  acres)  acres  of  (private) (State)  lands. 

The  purpose  of  this  exchange  was  to  acquire  the  non-Federal 
lands  which  have  high  public  values  for  (state  public  values 
and  briefly  discuss  specifics).   The  public  interest  was 
served  through  completion  of  this  exchange. 

The  values  of  Federal  public  land  and  the  non-Federal  land  in 
the  exchange  were  appraised  at  ($     )  and  ($    )s 
respectively.   (An  equalization  payment  in  the  amount  of 
($     )  was  paid  to  (the  United  StatesKthe  State  of 
)(name  of  private  party). 


Title  of  Authorized  Signing  Officer 


(Date) 


BLM  MANUAL  Rel-    2"204 

8/17/84 
A-574 


APPENDIX  10 
ENVIRONMENTAL  ASSESSMENTS  FOR  THE  PROPOSED  AMENDMENTS 
TO  PROPOSED  COAL  MANAGEMENT  PROGRAM  REGULATIONS 
IN  RESPONSE  TO  THE  LINOWES  COMISSION  AND  OTA  REPORTS 


A-575 


APPENDIX  10 

FINDING  OF  NO  SIGNIFICANT  IMPACTS 

FOR  PROPOSED  REVISIONS  TO  THE  FEDERAL  COAL  MANAGEMENT 

RULES  AND  PROCEDURES 

The  attached  environmental  assessment  has  been  prepared  in  accordance  with 
40  CFR  Parts  1500-1508.   The  purpose  of  this  assessment  is  to  determine 
whether  the  proposed  revisions  in  the  rules  and  procedures  under  which  the 
pre-leasing  phase  of  the  Federal  coal  management  program  operates  represent  a 
major  Federal  action  that  significantly  affects  the  quality  of  the  human 
environment.   The  assessment  examines  the  environmental  effects  directly  and 
indirectly  attributable  to  the  proposed  changes.   Regional  environmental 
impact  statements  and/or  site-specific  environmental  assessments  would 
continue  to  be  prepared  for  all  coal-related  leasing  activities  as  set  forth 
in  the  existing  regulations. 

Only  a  small  number  of  the  proposals  have  been  identified  as  having  any 
potential  environmental  effects.   These  are  the  changes  in  requirements  for 
exploration  licensees  on  sharing  data,  increased  Federal  drilling  program,  the 
Department  of  Justice  review  of  fee  coal  exchanges,  cooperative  leasing, 
processing  PRLAs,  and  changing  the  regulatory  minimum  bid  to  regional  minimum 
bids.   No  significant  environmental  effects  can  be  predicted  at  this  time  for 
any  of  these  proposals,  although  the  regional  minimum  bid  could  have  some 
unpredictable  effect. 

The  Department  is  proposing  procedures  that  would  lead  to  a  decision  whether 
to  lease.   These  procedures  do  not  foreclose  the  Secretary's  option  of 
refusing  to  issue  a  lease  and  thereby  prohibit  surface-disturbing  activities. 
Environmental  analysis  will  be  conducted  for  specific  actions  under  these 
procedures,  prior  to  the  decision  to  lease.   If  significant  environmental 
impacts  are  identified  in  these  later  analyses,  the  Secretary  may  preclude 
surface-disturbing  activities  by  refusing  to  offer  the  area  for  lease  sale. 

The  Department  uses  a  tiered  environmental  analysis  framework,  as  encouraged 
by  the  Council  on  Environmental  Quality.   This  provides  for  site-specific 
environmental  analysis  after  the  program  environmental  analysis  but  prior  to 
any  irreversible  or  irretrievable  commitment  of  resources.   Therefore,  we  find 
that  the  proposed  procedures  analyzed  in  this  environmental  assessment  will 
not  result  in  significant  impacts  to  the  human  environment. 
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ENVIRONMENTAL  ASSESSMENT 

FOR 

PROPOSED  FINAL  REVISIONS  TO  THE  FEDERAL  COAL  MANAGEMENT 

RULES  AND  PROCEDURES 


Introduction 

The  potential  impacts  of  the  Federal  coal  management  program  were  analyzed  in 
the  Final  Environmental  Statement:   Federal  Coal  Management  Program  (April 
1979),  as  supplemented  by  the  Federal  Coal  Management  Program  Draft  EIS 
Supplement  (February  1985),  hereafter  called  the  Programmatic  EIS  and  the 
draft  program  EIS  supplement,  respectively.   Both  form  the  basis  for  this 
environmental  assessment  (EA)  and  are  incorporated  by  reference.   Environ- 
mental assessments  that  analyzed  changes  in  the  program  rules  and  procedures 
are  also  incorporated  by  reference  (see  Appendix  1).   This  new  assessment  is 
intended  to  identify  and  analyze  the  additional  potential  impacts,  if  any, 
resulting  from  the  proposed  changes  in  rules  and  procedures  described  below. 
The  program  as  a  whole,  including  proposals  arising  from  the  OTA  report  and 
internal  review,  is  analyzed  in  the  program  EIS  supplement. 

This  EA  revises  the  analysis  in  a  previous  environmental  assessment  prepared 
on  these  proposals  and  responds  to  a  comment  that  the  earlier  EA  did  not 
include  the  proposal  on  regional  minimum  bids.   In  addition,  some  of  the 
proposals  have  been  modified  based  on  individual  comments  and  further  internal 
review.   Many  of  the  proposals  would  normally  be  categorically  excluded  from 
environmental  analysis  but  are  included  in  this  EA  for  purposes  of 
continuity.   These  proposals  are  still  under  consideration  and  may  not  all  be 
implemented  or  may  be  implemented  only  in  part. 

I.   Purpose  and  Need 

In  July  1983,  Congress  established  the  Commission  on  Fair  Market  Value  Policy 
for  Federal  Coal  Leasing  (hereafter  referred  to  as  the  Commission)  to  review 
the  Interior  Department's  coal  leasing  procedures  to  ensure  receipt  of  fair 
market  value  and  make  recommendations  for  improvements  in  the  statutes, 
policies,  and  procedures.   The  Commission's  report  was  released  in  February 
1984.   The  Secretary  has  independently  reviewed  the  Department's  past  policies 
and  procedures,  as  well  as  the  recommendations  of  the  Commission,  and  has 
proposed  plans  for  operation  of  the  Federal  coal  management  program.   These 
proposals  were  presented  in  Review  of  Federal  Coal  Leasing  (March  19,  1984), 
the  Secretary's  response  to  the  Commission's  recommendations. 
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The  purpose  of  these  proposals  is  to  improve  overall  procedures  and  operations 
of  the  coal  leasing  program.   The  Department's  objectives  are: 

o  increased  public  input  into  the  planning  and  decision-making  process. 

o  increased  potential  for  competition. 

o  sharper  mechanisms  for  selecting  tracts  and  holding  lease  sales. 

o  improved  consultation  with  State  governments. 

Most  of  the  proposals  in  the  Proposed  Action  have  been  made  available  to  the 
public  for  comment  through  separate  mailings,  meetings  with  special  interest 
groups,  and  publication  in  the  Federal  Register  and  the  draft  program  EIS 
supplement.   Several  have  been  refined  based  on  public  comment  and  additional 
review.   They  are  presented  in  the  description  of  the  proposed  action  in  the 
following  section. 

II.   Description  of  Proposed  Action  and  Alternatives 

Because  there  are  so  many  individual  proposals,  an  almost  infinite  number  of 
combinations  could  be  developed  as  alternatives  for  analysis.   The  proposed 
action,  to  adopt  all  proposals,  was  selected  to  identify  the  maximum  effect. 
Any  alternative  with  fewer  proposals  would  have  less  impacts  than  this 
alternative  and  none  was  developed,  other  than  the  no-action. 

A.   Proposed  Action 

The  Secretary  of  the  Interior  proposes  limited  revisions  in  the  regulations  in 
43  CFR  Group  3400,  and  several  administrative  and  procedural  changes  to 
implement  recommendations  of  the  Commission.   In  addition,  the  Secretary 
proposes  to  continue  certain  existing  procedures.   These  changes  and 
continuing  procedures  are  presented  in  the  following  tables  with  an 
explanation  of  how  each  would  be  implemented,  if  the  Secretary  selects  it. 
Further  details  can  be  found  in  Appendix  6  of  the  program  EIS  supplement.   A 
cross  check  of  Commission  recommendations  and  Department  responses  is  found  in 
Appendix  2  of  this  EA. 
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Table  1.   Tract  Delineation  and  Coal  Data 


Source     Proposal 


Implementation 


IV-1     BLM  would  use  the  factors 
assessing  the  degree  of 
competition  in  the  process 
of  tract  delineation  and 
selection. 


These  factors  would  encourage  the 
tract  delineation  teams  to  design 
tracts  that  would  enhance  competition. 


IV-1     BLM  would  assess,  in  the 
process  of  tract 
delineation,  alternative 
tract  configurations  and 
consider  offering 
alternative  tract 
configurations  using  the 
same  parcel  of  land. 


In  preliminary  delineation,  different 
configurations  for  each  tract  would  be 
developed  and  tested  to  determine 
which  would  enhance  competition. 
Where  two  or  more  configurations  would 
result  in  the  same  level  of 
competition,  these  configurations 
would  be  delineated  as  a  "package"  for 
the  RCT  to  select  one  or  more  for 
further  consideration. 


V-l      The  Department  would 

formalize  definitions  for 
new  production,  maintenance 
and  bypass  tracts  to 
distinguish  captive, 
single-bidder  tracts  from 
potentially  competitive 
tracts. 


Tracts  would  be  termed  new  mine,  mine 
expansion/extension,  and  bypass.   Each 
tract  so  labeled  would  be  further 
defined  as  captive,  limited  or 
noncaptive,  to  identify  the  extent  to 
which  BLM  has  delineated  competitive 
tracts. 


IV-2     The  Department  would 
sponsor  more  Federal 
Government  drilling  as  well 
as  encourage  private  sector 
drilling. 


Funds  for  contract  drilling  would  be 
provided  to  each  BLM  coal  state  office 
having  tracts  having  a  high  priority 
but  lacking  essential  data  for  fair 
market  value  determination. 
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Table  1.   (continued) 


Source Proposal 


Implementation 


IV-2     The  Department  would 

require  companies  carrying 
out  exploratory  drilling  to 
share  the  results  even 
after  drilling  is 
completed. 


If  any  company  that  did  not 
participate  in  exploratory  drilling 
wants  access  to  the  data  after 
drilling  is  completed,  the  company 
would  be  allowed  to  have  the  data  by 
paying  a  penalty  fee  to  the 
participants. 


IV-2     BLM  would  ensure  evaluation 
of  tracts  on  a  continuing 
basis  to  determine  coal 
data  adequacy  in  the 
prelease  process. 


A  review  council  of  BLM  experts  in 
economic  geology  of  coal  would  review 
the  available  coal  data  for  delineated 
tracts  to  identify  where  data  were 
insufficient  for  fair  market  value 
determination. 
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Table  2.   Market  Analysis  and  Leasing  Levels 


Source Proposal 


Implementation 


III-l    BLM  would  regularly  report 
projected  coal  market 
conditions  to  the 
Federal-State  Coal  Advisory 
Board. 


A  long  range  market  analysis  including 
a  current  run  of  the  National  Coal 
Model  and  current  estimates  of  each 
region's  productive  capacity  would  be 
provided  to  each  member  in  advance  of 
the  board's  meeting  to  review  the  long 
range  planning  schedule. 


III-l    BLM  would  evaluate  the 

proposed  sale  offering  to 
fully  determine  how  the 
most  recent  economic 
conditions  affect  the 
proposed  sale.   BLM  would 
make  this  evaluation  part 
of  the  Record  of 
Decision/SID. 


A  current  market  and  tract 
marketability  analysis,  prepared  for 
each  tract  analyzed  in  the  regional 
EIS,  would  be  provided  to  the  RCT 
members  at  least  45  days  before  their 
meeting  to  develop  sale  schedule 
recommendations.   This  analysis  would 
also  be  provided  to  the  Secretary 
through  the  Secretarial  Issue  Document 
for  the  regional  sale  decision. 


III-l    The  RCTs  would  consider 

market  conditions,  industry 
interest,  State  concerns, 
environmental  issues,  and 
public  comments  in 
developing  a  lease  sale 
schedule  recommendation 
including  phased  sales. 


The  public  would  be  asked  to  comment 
before  the  RCT  meeting  to  develop  sale 
schedule  recommendations.   The  RCT 
recommendation  paper  would  document 
how  these  factors  were  used. 


III-l    Factors  concerning  market 
conditions  would  be 
evaluated  prior  to  the  sale, 


For  later  sales  in  a  phased  sale 
schedule,  the  lead  State  Director 
would  review  the  current  market  and 
tract  marketability  analysis  to 
determine  if  any  factors  had  changed 
enough  to  affect  the  possible  results 
of  the  sale.   If  they  had,  the  RCT 
would  make  a  new  recommendation  for 
the  Secretary's  consideration. 
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Table  2.   (continued) 


Source Proposal 


Implementation 


III-6    BLM  would  complete 

processing  of  preference 
right  lease  applications 
(PRLAs)  not  in  conflict 
with  areas  being  studied 
for  possible  wilderness  and 
would  consider  them  in 
establishing  leasing  levels 
and  coal  planning  schedules. 


BLM  would  prepare  EISs  for  remaining 
PRLAs  not  in  conflict  with  wilderness 
study  areas  and  not  already  included 
in  adequate  NEPA  documents.   Guidance 
on  procedures  for  final  processing 
would  be  provided  to  the  field  based 
on  NRDC  v.  Berklund.   Coal  production 
potential  from  PRLAs  is  already 
included  in  the  regional  productive 
capacity  estimates  used  as  one  input 
into  the  leasing  level  decisions. 
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Table  3.   Organization  and  Management  Proposals 


Source Proposal 


Implementation 


III-l    The  Department  would 

continue  to  maintain  a  long 
range  coal  planning 
schedule  and  would  ensure 
that  the  need  for  a 
particular  sale  be  reviewed 
at  multiple  decision  points 
in  the  preleasing  process. 


Market  analyses  would  be  prepared  for 
3  distinct  decision  points  in  regional 
leasing:   for  long  range  planning,  for 
the  leasing  level,  and  for  the  RCT's 
sale  schedule  recommendations.   The 
final  market  analysis  would  be  also 
reviewed  prior  to  later  sales  in  a 
phased  sale  schedule  (see  Table  2). 
Also,  the  RCTs  and  the  FSCAB  would 
annually  review  regional  and  national 
schedules.   (see  next  proposal) 


III-l    The  RCTs  would  review 
III-2    the  Department's  proposed 
long  range  coal  planning 
schedule  and  make 
recommendations  for  their 
respective  regions.   The 
Federal-State  Coal  Advisory 
Board  would  review  the 
schedule  from  a  national 
focus  and  also  make 
recommendations. 


Each  year  the  RCTs  would  review  their 
regional  schedules  and  recommend 
appropriate  revisions  to  the  board. 
The  board  would  then  develop 
appropriate  recommendations  in  the 
national  long  range  schedule  based  on 
its  review  of  the  long  range  market 
analysis,  the  RCT  recommendations,  and 
public  comments. 


III-2    A  Washington  representative 
would  be  assigned  to  work 
with  each  RCT  as  an 
nonvoting  member. 


For  each  RCT,  a  Washington  Office  (WO) 
representative  would  be  appointed  by 
the  Director  to  serve  as  a  nonvoting 
member  of  the  RCT. 


III-2    The  Department  would 

encourage  the  use  of  State 
staff  support  to  the  RCTs 
on  a  sale-by-sale  basis. 


BLM  would  invite  the  governor  to  name 
a  representative  to  the  tract 
delineation  team  and  to  the  sale 
panel.   The  state  representative  would 
be  bound  by  the  regulations  for 
treatment  of  proprietary  data. 
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Table  3.   (continued) 


Source Proposal 


Implementation 


III-2    The  RCTs  would  solicit  the 
views  of  the  public  at  each 
key  decision  point  and 
consider  the  use  of 
newsletters  and  other  means 
of  communicating  with  the 
public . 


The  lead  State  Directors  would  be 
encouraged  to  use  their  existing 
statewide  newsletters,  to  develop  a 
coal  bulletin  as  an  adjunct  to  this 
newsletter,  or  to  develop  coal 
information  bulletins  to  inform  the 
public.   In  addition,  the  RCT 
chairperson  would  develop  a  public 
participation  calendar  at  the  onset  of 
regional  activity  planning  (or 
resumption  of  current  rounds)  to 
inform  the  public  of  the  key  decision 
points,  such  as  tract  ranking, 
selection  for  further  study  in  the 
EIS,  release  of  the  regional  EIS,  and 
sale  schedule  recommendations. 


IV-4     The  BLM  would  request  a 

Justice  Department  review 
of  proposed  fee  coal 
exchanges. 


Rulemaking  has  been  proposed  to 
require  that  any  proposed  exchange 
agreement  be  sent  to  the  Department  of 
Justice  for  its  review  under  antitrust 
legislation.   The  response  from  the 
Justice  Department  would  be  one  of  the 
factors  in  BLM's  determination  of 
whether  the  exchange  would  be  in  the 
public  interest. 


V-8      BLM  would  emphasize 

procedures  for  ensuring 
security  of  proprietary  and 
confidential  data. 


BLM  officials  would  review  security 
guidelines  and  procedures  before  each 
sale  with  the  staff  who  would  be 
involved.   BLM  would  provide  training 
so  that  employees  would  be  sensitive 
to  the  security  requirements. 


VI-5     The  BLM  would  require 

lessees  to  provide  certain 
financial  and  other 
information  required  for 
approval  of  lease 
assignments. 


For  lease  assignments,  BLM  would 
specify  the  information  required, 
which  would  be  useful  in  comparable 
sales  analysis  for  future  sale 
appraisals . 
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Table  3.   (continued) 


Source Proposal 


Implementation 


VI-7     The  BLM  would  develop  a 

plan,  including  cooperation 
with  the  USGS  and  other 
agencies,  to  increase  the 
number  of  highly  competent 
mineral  appraisal 
personnel,  improve  the 
professional  capabilities 
of  currently  employed 
personnel,  and  consider  the 
use  of  private  sector 
appraisal  expertise,  and 
would  request  the  OPM  to 
examine  pay  comparability 
between  the  public  and 
private  sectors  for  mineral 
professionals  and  to 
consider  the  possibility  of 
treating  them  as  shortage 
occupation  categories. 


BLM  and  the  Department  have  reviewed 
the  existing  conditions  and  found  no 
need  for  further  action.   The  coal 
appraisal  handbook  would  specify  the 
qualifications  of  mineral  appraisal 
personnel. 


VIII-1   The  BLM  would  complete  the 
process  of  strengthening 
its  economic  evaluation 
capabilities  and 
integrating  the  expertise 
gained  through  the  MMS 
merger. 


BLM  would  ensure  that  personnel  with 
economic  evaluation  expertise  would  be 
members  of  the  tract  delineation 
team.   The  team  would  review  factors 
affecting  competition  in  delineating 
tracts  (see  Table  1). 


VIII-2   BLM  would  emphasize 

economic  analysis  functions 
through  realignment  of  the 
WO.   Policy  development  and 
guidance  procedures  would 
be  placed  in  a  centralized, 
coordination  group  in  the 
WO. 


The  new  WO  office  for  economic 
analysis  oversight  (Mineral  Policy 
Analysis  and  Program  Coordination)  has 
developed  a  coal  appraisal  handbook 
(for  economic  evaluation  of  tracts) 
and  would  continue  to  monitor  the 
procedures  in  this  handbook  and  their 
implementation. 
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Table  3.   (continued) 


Source 


Proposal 


Implementation 


VIII-2   Evaluation  teams  would  be 
organized  on  a  regional 
rather  than  a  state  basis. 
BLM  would  develop 
organization  charts, 
position  descriptions, 
delegations  of  authority, 
and  regional  evaluation 
team  office  functions  along 
with  budget  and  staffing 
revisions. 


The  BLM  Director  has  established  four 
regional  evaluation  teams.  Each  team 
would  be  responsible  organizationally 
to  the  state  director  in  the  state  in 
which  it  is  located.  Work  would  be 
assigned  to  the  teams  on  a 
geographically  regional  basis. 


VIII-4   The  Department  would  assure 
the  presence  on  sale  panels 
of  persons  with  the 
background  to  make 
appraisal  judgments. 


BLM  would  require  that  the  Deputy 
State  Director  for  Minerals,  a 
geologist,  a  mining  engineer,  a 
mineral  appraisor/economist ,  and  an 
appropriate  WO  representative  be 
members  of  the  sale  panel. 


VIII-5   The  Department  would 

request  the  IG  to  conduct 
periodic  audits  of  the 
program. 


The  Inspector  General  would  schedule 
an  audit  of  the  program  after  program 
activities,  including  sales,  resume. 


VIII-5   The  Department  would  work 
toward  integrating 
oversight  functions  into 
internal  program  management. 


BLM's  Washington  Office  would 
regularly  review  the  program  under  the 
provisions  of  OMB  Bulletin  A-123  to 
identify  areas  where  the  program  might 
be  vulnerable  and  to  take  steps  to 
minimize  that  vulnerability. 
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Table  4.   Appraisal  Procedures 


LI 


Source Proposal 


Implementation 


V-7      The  Office  of  Policy 

Analysis  would  evaluate  the 
current  requirement  that 
bids  used  in  the  postsale 
appraisal  process  must  be 
at  least  25  percent  of  the 
presale  appraisals. 


The  Department  would  continue  to 
evaluate  this  requirement  to  determine 
the  need  for  a  change  and  what 
alternative  bid  screen  would  be 
appropriate. 


V-7      The  Department  would  keep 

knowledge  of  amounts  bid  on 
single-bid  tracts  from  the 
evaluation  team  until  they 
complete  their  reappraisals 
based  on  multiple-bid  tract 
results. 


In  sales  where  at  least  one  tract 
received  more  than  one  bid,  and  only 
one  bid  was  received  for  another,  the 
bid  for  the  single-bid  tract  would  not 
be  announced  by  the  sale  official. 
The  regional  evaluation  team  would 
complete  its  postsale  appraisal  for 
this  tract  using  data  gained  from 
multiple-bid  tracts  before  the  bid  for 
the  single-bid  tract  is  made  known. 


V-7 

VIII-3 

VI-1 


The  Department  would  make 
its  coal  evaluation 
methodologies  available  to 
the  public  through  a 
uniform  appraisal  handbook 
and  explain  how  they  are 
applied  in  the  analysis  of 
coal  lease  tracts. 


BLM's  appraisal  handbook,  developed 
using  public  comments,  would  be 
provided  to  the  field  for  use  in  coal 
lease  sales  (see  VIII-2  in  Table  3) 
and  to  the  public  to  explain  how  the 
methodologies  are  used. 


VI-1     The  Department  would  accept 
the  Commission's  suggestion 
that  it  evaluate  the  use  of 
"Monte  Carlo"  techniques 
and  compare  its  Coal 
Resource  Economic  value 
(CREV)  model  against 
similar  models. 


BLM  evaluated  the  use  of  Monte  Carlo 
techniques  in  developing  the  coal 
appraisal  handbook  and  would  continue 
to  compare  the  CREV  to  other  models  in 
the  review  of  appraisal  procedures 
(see  next  item) . 
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Table  4.   (continued) 


Source Proposal 


Implementation 


VI-3     The  WO  Mineral  Policy 
VIII-3   Analysis  and  Program 

Coordination  staff  would 
continue  to  seek 
professional  comment  and 
guidance  in  refining 
appraisal  techniques. 


BLM  would  continue  to  review  its 
appraisal  procedures  and  methodologies 
outlined  in  the  handbook. 


VI-4     The  Department  would  concur 
that  captive  tracts  be 
assessed  on  the  value  to 
the  adjacent  mine  or  lease 
holder. 


BLM's  appraisal  handbook  would  require 
that  captive  tracts  be  assessed  on  the 
incremental  value  to  the  adjacent 
existing  mine,  rather  than  as  separate 
tracts. 
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Table  5.   Sale  Procedures 


13 


Source 


Proposal 


Implementation 


IV-3     BLM  would  seek  to  identify 
and  pursue  cooperative 
leasing  opportunities  and 
present  the  information  to 
the  RCT. 


The  RCT  chairperson  would  appoint  a 
group  to  identify  areas  where 
cooperative  leasing  might  be 
appropriate  and  report  to  the  RCT 
before  tract  ranking,  to  ensure 
sufficient  time  for  pursuing  the 
possibility  in  that  round  of  regional 
activity  planning.   In  areas  outside 
coal  production  regions,  the  state 
director  may  also  use  these  procedures, 


V-3      BLM  would  seek  to  identify 
and  pursue  opportunities 
for  the  use  of  intertract 
bidding. 


BLM  would  provide  guidelines  to  the 
field  on  the  circumstances  in  which 
intertract  bidding  would  be  useful. 


V-3      BLM  would  amend  previously 
developed  procedures  for 
intertract  bidding  so  that 
only  the  bids  on  tracts 
awarded  would  be  made 
public. 


The  sale  official  would  open  each  bid 
and  announce  who  it  was  from  and 
whether  it  was  qualified. 


V-4      The  Department  would 

consider  experimentation 
with  a  variety  of  auction 
techniques. 


BLM  would  develop  procedures  for  using 
these  techniques  and  provide 
instructions  to  the  field  on  their  use. 
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Source Proposal 


Implementation 


V-5      The  Department  would  allow 
minimum  bids  to  be  set  on  a 
regional  basis. 


Minimum  bonus  bids  would  be  at  least 
$100/acre  (or  the  equivalent  -  see 
next  proposal).   If  the  RCT  feels  a 
higher  amount  would  be  appropriate,  it 
would  make  such  recommendation  to  the 
Secretary  (through  the  sale  schedule 
recommendations).   In  cases  of  leasing 
by  application,  the  appropriate  State 
Director  would  establish  the  minimum 
bid. 


V-5      The  Department  would  allow 
minimum  bids  to  be 
expressed  as  an  amount  per 
ton  and  would  evaluate  the 
actual  impact  of  the  use  of 
a  cents  per  ton  minimum  bid 
measure  after  the  next  coal 
lease  sale  and  would 
consider  whether  it  should 
continue  to  be  used. 


BLM  would  establish  bids  in  terms  of 
cents/ton  or  ifc/acre  as  long  as  either 
method  translated  to  the  minimum  bid 
established  for  the  region  in  which 
the  tract  is  located  (or  comparable 
area  for  tracts  outside  coal 
production  regions). 


A-590 


ENVIRONMENTAL  ASSESSMENTS 


Table   6.      No   Changes    in  Existing   Procedures 
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Source Proposal 


Discussion 


III-l    The  Department  would 

identify  one  alternative  in 
the  regional  leasing  EIS  as 
the  proposed  action  and 
identify  the  preferred 
alternative  in  the  Record 
of  Decision/SID. 


The  alternative  identified  in  the 
regional  EIS  as  the  proposed  action 
would  fall  within  the  regional  leasing 
level  range  and  would  be  the  same 
alternative  that  would  have  been 
identified  as  the  preferred 
alternative  under  the  existing 
procedures. 


III-l    BLM  would  provide  further 
III-3    guidance  for  setting  coal 
leasing  levels  including 
considerations  set  out  by 
the  Commission.   The 
Department  would  consider 
all  objectives  of  the 
program  and  evaluate  them 
against  public  policy  to 
establish  leasing  levels 
that  promote  rational 
leasing  decisions  and  avoid 
taking  advantage  of  the 
Government's  monopolistic 
position. 


Detailed  guidance  on  the  procedures 
that  are  already  used  for  the  regional 
market  analysis  and  the  leasing  level 
technical  paper  would  be  provided  to 
the  field  through  the  Competitive 
Leasing  Handbook. 


III-2    The  Department  would 

continue  to  work  with  and 
through  the  RCTs  and  the 
Federal-State  Coal  Advisory 
Board  to  develop 
appropriate  leasing 
schedules  and  appraisal 
methodologies. 


These  responsibilities  are  specified 
in  the  board  and  RCT  charters. 


III-2    The  Department  would 

continue  to  use  the  RCTs  as 
a  forum  for  Federal-State 
conflict  resolution. 


This  is  specified  in  the  RCT  charters, 
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Source 


Proposal 


Discussion 


III-2    The  Department  would 

continue  to  maintain  a 
significant  advisory  role 
for  the  RCTs  in  the 
establishment  of  regional 
coal  leasing  levels  and 
tract  selection. 


This  is  specified  in  the  RCT  charters. 


III-2    The  Department  would 

continue  to  support  State 
representation  on  the  RCTs. 


This  is  specified  in  the  RCT  charters. 


III-4    The  Department  would 
continue  to  provide 
diversity  in  quantity  and 
quality  of  tracts  offered. 


This  will  be  verified  through  the 
procedures  for  tract  definitions  (see 
Table  1). 


IV-4     BLM  would  evaluate 

potential  fee  exchanges 
under  section  206  of 
FLPMA.   BLM  would  amend  its 
fee  exchange  policy  by 
adding  an  explicit 
condition  dealing  with 
environmental  concerns. 


For  any  exchange  proposals  the  BLM 
would  receive j  BLM  would  process  them 
to  determine  if  they  would  be  in  the 
public  interest.   A  variety  of 
objectives  (listed  in  the  revised 
exchange  policy  statement)  would  be 
considered,  including  environmental 
issues  and  the  consolidation  of 
federal  holdings  into  more  efficient 
mining  units.   BLM  is  revising  its 
exchange  policy  statement  to  include 
environmental  as  well  as  other 
concerns. 


V-2      The  Department  would 

continue  to  employ  bonus 
bids  with  fixed  royalties, 


This  will  continue  in  the  sale  notices 
and  lease  forms. 
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Source Proposal 


Discussion 


V-7      The  Department  would 

continue  to  use  industry 
bids  in  deciding  to  accept 
or  reject  bids  for 
multiple-bid  tracts  and  for 
establishing  comparison 
values  for  single-bid 
tracts. 


This  is  included  in  the  appraisal 
handbook. 


VIII-4   The  sale  panel  would 

continue  to  examine  whether 
the  presale  appraisal 
process  was  appropriately 
followed  and  whether  fair 
market  value  was  received. 


This  is  required  in  the  appraisal 
handbook. 
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18 


Source     Response 


III-5    The  Department  would  review 
the  findings  of  the  final 
OTA  report  and,  within  45 
days  of  receipt,  report  to 
Congress. 


The  Secretary's  response  was  presented 
in  Review  of  Planning  Considerations 
in  Federal  Coal  Leasing  (July  19, 
1985). 


V-6      The  Department  would  work 
with  Congress  to  determine 
whether  a  feasible  approach 
to  negotiated  sales  can  be 
defined,  using  public 
comments  received  on  the 
possible  conceptual 
approaches  to  such  sales. 


The  Department  will  study  the 
feasibility  of  negotiated  sales  and 
report  to  Congress  on  the  results. 
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B.   No  Action 

The  No  Action  Alternative  is  to  adopt  none  of  the  proposals,  either  through 
rulemaking  or  internal  guidance. 

III.   Affected  Environment 

The  general  area  potentially  affected  by  the  proposed  action  is  the  land 
included  in  the  twelve  Federal  coal  production  regions  identified  in  the 
Programmatic  EIS  and  program  draft  EIS  supplement.   Detailed  descriptions  of 
the  environments  of  those  regions  were  described  in  Chapter  4  of  those 
documents. 

IV.   Environmental  Consequences 

A.   Proposed  Action. 

The  majority  of  the  proposals  would  have  no  effect  whatsoever  on  the  human 
environment.  Where  certain  proposals  could  have  such  an  effect,  the 
individual  proposals  are  identified  below.   The  section  numbers  refer  to  the 
numbers  of  the  preceding  tables. 

1.  Tract  Delineation  and  Coal  Data.   These  proposals  would  modify  or  revise 
the  process  by  which  parcels  of  land  are  specifically  identified  for  further 
consideration  for  leasing.   These  include  both  the  creation  of  tracts 
(delineation)  and  the  identification  of  data  problems  and  means  of  acquiring 
the  data  essential  for  fair  market  value  determination. 

Of  these  six  proposals,  only  two  would  have  any  effect  on  the  human 
environment.   The  proposals  to  use  factors  of  competition,  to  consider 
alternative  tract  configurations,  to  formally  define  tracts  by  type,  and  to 
continually  review  the  data  throughout  regional  activity  planning  would  have 
no  effect  other  than  a  better  knowledge  of  the  nature  of  the  coal  tracts  being 
considered  for  leasing. 

Environmental  effects  may  result  from  the  two  proposals  on  acquiring  coal  data 
-  increased  Federal  drilling  and  requiring  licensees  to  share  data  after 
drilling  under  a  coal  exploration  license  is  completed.   Any  impacts  caused  by 
moving  the  drilling  rigs  into  place  (e.g.,  fugitive  dust)  and  surface 
disturbance  and  noise  from  the  drilling  would  be  insignificant  because  of  the 
size  of  the  area  being  drilled  and  the  small  number  of  sites  involved 
(probably  no  more  than  200  core  holes  nationwide  per  year  for  Federal 
drilling,  with  one  to  five  weeks  of  activity  for  each  hole).   BLM  would 
prepare  environmental  analyses  of  each  exploration  license  and  for  Federal 
drilling  and  would  identify  any  site-specific  impacts  at  that  time. 
Mitigation  measures  would  be  identified  and  a  determination  made  as  to  whether 
the  drilling  would  be  locally  significant. 

2.  Market  Analysis  and  Leasing  Levels.   These  proposals  involve  the 
evaluation  of  market  conditions  for  purposes  of  determining  whether  BLM  should 
consider  coal  leasing  and  which  tracts  would  be  likely  to  receive  a  high  bid. 
The  market  conditions  would  also  be  used  in  the  RCT  decisions  on  how  much  coal 
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to  consider  further  for  possible  leasing.   Of  the  five  proposals  in  this 
table,  the  first  three  involve  efforts  to  assure  fair  market  value  and  would 
have  no  environmental  impacts. 

While  RCTs  have  recommended  phased  sales  in  the  past,  BLM  has  had  no 
guidelines  on  factors  to  consider  in  developing  these  recommendations.   The 
third  proposal  in  this  group  specifies  what  the  RCTs  would  be  required  to 
consider  in  recommending  the  timing  of  sales  and  individual  tracts  in  each 
phase.   Because  these  sales  would  be  phased  over  a  relatively  short  time 
period  (generally  not  more  than  three  years),  no  environmental  impacts  would 
be  expected  from  this  action. 

As  the  last  proposal  in  this  group,  BLM  would  resolve  the  status  of  the 
preference  right  lease  applications  pending  from  the  program  before  the 
passage  of  the  Federal  Coal  Leasing  Amendments  Act.   Specific  and  detailed 
guidelines  would  be  provided  to  the  field  on  the  preparation  of  the 
environmental  impact  analysis  and  the  processing  of  these  applications.   As 
part  of  the  Department's  tiering  process  encouraged  by  the  Council  on 
Environmental  Quality,  BLM  would  prepare  an  EIS  for  each  PRLA  or  group  of 
PRLAs,  identifying,  analyzing,  and  presenting  for  public  comment  the 
site-specific  and  cumulative  impacts  of  developing  these  PRLAs  and  the 
alternative  mitigation  measures,  through  the  NEPA  process. 

3.  Organization  and  Management  Proposals.   These  proposals  address  the 
Department's  long  range  planning  schedule,  the  composition  of  the  regional 
coal  teams,  the  use  of  State  personnel  as  staff  support  to  the  RCTs,  the  more 
aggressive  solicitation  of  public  involvement  in  the  preleasing  process,  the 
assignment  of  qualified  BLM  employees  to  technical  teams,  the  organization  of 
the  minerals  staff  in  the  BLM  Washington  Office,  and  internal  review 
procedures  to  monitor  the  program.   These  proposals  are  administrative  in 
nature  and  are  normally  categorically  excluded  because  they  would  have  no 
effects  on  the  human  environment. 

As  part  of  this  group  of  proposals,  BLM  has  proposed  rulemaking  to  require  an 
antitrust  review  by  the  Department  of  Justice  for  any  proposed  fee  coal 
exchange.   The  advice  from  the  Justice  Department  would  be  a  factor  in  BLM's 
decision  on  whether  the  exchange  proposal  would  be  in  the  public  interest,  but 
it  would  not  be  the  sole  factor.   It  cannot  be  determined  whether  this  review 
would  affect  the  number  of  exchange  proposals  BLM  would  receive  or  eventually 
approve  and  effect.   BLM  would  prepare  a  site-specific  environmental  analysis 
of  each  proposal  to  identify  and  study  any  potential  impacts  of  individual 
exchange  proposals. 

4.  Appraisal  Procedures.   These  proposals  would  refine  the  presale  and 
postsale  economic  evaluation  procedures  and  better  inform  the  public  of  how 
BLM  conducts  these  evaluations.   The  results  of  these  proposals,  if 
implemented,  would  be  a  better  informed  public,  an  explicit  commitment  to 
continue  to  review  the  procedures,  and  improved  procedures  for  evaluating 
tracts  offered  for  lease  sale.   The  proposal  to  assess  captive  tracts 
differently  from  "stand-alone"  tracts  could  have  an  effect  on  the  bids 
received  for  such  tracts;  however,  neither  this  proposal  nor  any  of  the 
others,  taken  either  singly  or  as  a  whole,  would  have  any  environmental 
effects. 
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5.  Sale  Procedures.   These  proposals  would  change  the  way  tracts  are  offered 
or  the  minimum  bid  BLM  would  require.   The  cooperative  leasing  proposal  would 
offer  BLM  the  opportunity  to  analyze  the  effects  of  the  development  of  an 
economic  unit  of  both  Federal  and  private  or  State  coal  rather  than  only  the 
Federal  coal.  Whether  additional  environmental  impacts  -  either  adverse  or 
beneficial  -  would  result  cannot  be  determined.   BLM  would  analyze  potential 
impacts  once  a  specific  cooperative  leasing  package  would  be  identified.   This 
analysis  could  be  part  of  the  regional  leasing  EIS. 

The  Department  would  also  seek  to  identify  instances  in  which  intertract 
bidding  might  be  useful.   Guidelines  to  the  field  would  specify  two  possible 
cases.   In  one,  the  goal  would  be  to  lease  only  those  tracts  with  the  highest 
market  value.   In  the  other,  intertract  bidding  would  be  used  to  ensure  that 
an  environmental  (including  socio-economic)  threshold  would  not  be  exceeded. 
This  might  occur  when  individual  tracts  by  themselves  would  not  cause  problems 
but,  if  developed  at  the  same  time,  would  exceed  an  acceptable  level  of 
impacts.   In  this  case,  the  RCT  would  recommend  to  the  Secretary  the  maximum 
tonnage  to  be  offered,  based  on  the  environmental  analysis.  The  amount  offered 
could  exceed  that  amount,  but  the  bids  would  determine  which  tracts  -  up  to 
the  threshold  level  -  would  actually  be  leased.   No  tracts  would  be  leased, 
regardless  of  the  tonnage,  that  did  not  receive  fair  market  value,  but  some 
tracts  may  receive  fair  market  value  and  not  be  leased. 

The  existing  regulations  require  a  minimum  bonus  bid  of  at  least  $100/acre 
nationwide.   One  proposal  would  allow  minimum  bids  to  be  set  on  a  regional 
basis.   If  an  RCT  found  evidence  of  a  need  for  a  minimum  higher  than  $100/acre 
(or  a  cents/ton  equivalent),  it  would  develop  a  recommended  minimum  in  its 
sale  schedule  recommendations  to  the  Secretary,  through  the  BLM  Director. 
Because  the  amount  would  not  be  less  than  the  existing  minimum  of  at  least 
$100/acre,  this  proposal  would  not  result  in  unavoidable  adverse  impacts.   In 
the  case  of  leasing  outside  a  Federal  coal  production  region,  the  BLM  State 
Director  would  establish  an  appropriate  minimum  bid  with  the  Director's 
concurrence. 

6.  No  Changes  in  Existing  Procedures.   These  proposals  would  continue  certain 
procedures  highlighted  in  the  Commission  report.   Because  there  would  be  no 
change,  there  would  be  no  additional  impacts  of  this  group  above  the  No  Action 
Alternative. 

7.  No  Proposals.   The  Commission  made  two  recommendations  for  which  the 
Department  did  not  respond  other  than  to  agree  to  consider  future  proposals 
responding  to  future  actions.   The  Secretary  agreed  to  review  the  findings  of 
the  Office  of  Technology  Assessment  review  of  environmental  considerations  in 
the  coal  leasing  program.   This  was  completed  in  July  1984.   The  Secretary's 
responses  were  analyzed  in  a  separate  environmental  analysis.   The  Secretary 
also  agreed  to  consider  whether  negotiated  sales  would  be  feasible  and  report 
to  Congress  the  results  of  this  study. 

8.  Summary 

The  proposed  revisions  do  not  present  significant  potential  impacts  to  the 
human  environment  beyond  those  analyzed  in  the  programmatic  EIS.   They  would 
not  change  the  production  rate  or  the  way  in  which  coal  would  be  mined,  nor 
would  they  significantly  alter  the  consideration  given  to  noncoal  resources  in 
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the  Department's  pre-lease  planning  processes.   While  there  could  be 
intra-regional  shifts,  there  is  no  reason  to  believe  the  proposals  would  cause 
any  shift  in  production  from  one  region  to  another. 

Many  of  the  changes  proposed  for  the  coal  management  program  involve 
improvement  of  the  procedures  for  tract  delineation,  of  the  quality  of  coal 
resource  information  and  of  economic  information  for  planning  purposes  and  for 
lease  sale  decisions.   These  improvements  may  affect  what  lands  are  included 
in  potential  lease  tracts,  which  tracts  are  actually  offered  for  sale,  and  the 
determination  of  fair  market  value.   It  is  impossible  to  identify  at  this  time 
the  extent  and  the  location  of  these  effects,  if  any,  except  that  if  they 
occur,  they  would  be  within  individual  coal  production  regions.   Under  the 
existing  program,  no  lands  are  included  in  a  potential  lease  tract  unless  they 
are  found  acceptable  for  further  consideration  for  leasing  through  the  land 
use  planning  process.   Site-specific  environmental  impacts  are  then  studied  as 
part  of  the  tract  delineation  process.   Finally,  the  cumulative  impacts  of 
leasing  alternative  amounts  of  coal  are  studied  prior  to  each  sale  in  a 
regional  environmental  impact  statement.   Only  then  does  the  Secretary  decide 
how  much  coal,  if  any,   and  which  lease  tracts  will  be  offered  for  sale.   A 
similar  process  is  followed  for  leasing  by  application  outside  coal  regions. 

The  coal  program  was  designed  in  1979  with  the  above  environmental  review 
process  to  provide  flexibility  for  each  regional  lease  sale  decision  as  to  the 
amount  of  coal  and  specific  lease  tracts  offered  for  sale.   (The  Department 
has  completed  eight  regional  EISs  with  two  more  in  preparation  for  final. 
These  documents  may  be  revised  or  supplemented  once  program  activity  resumes 
after  completion  of  program  review.)   The  proposed  changes  do  not  affect  the 
environmental  review  process  nor  do  they  alter  in  any  way  the  flexible 
structure  of  the  program.   All  environmental  impacts,  including  any  which  may 
result  from  application  of  the  proposed  changes,  will  continue  to  be 
thoroughly  studied  in  the  site-specific  tract  analyses  and  the  regional  EISs, 
or  during  the  review  of  an  application  for  lease  under  43  CFR  Subpart  3425. 

9.  Unavoidable  Adverse  Impacts.   None  are  expected. 

10.  Relationship  Between  Short-term  Uses  and  Long-term  Productivity.   No 
significant  change  in  land  use  patterns  or  coal  production  is  expected. 

11.  Irreversible  or  Irretrievable  Commitments  of  Resources.   None  can  be 
identified,  and  no  significant  ones  would  be  expected. 

B.   No  Action 

The  impacts  of  this  alternative  were  described  in  the  Programmatic  EIS  and  in 
the  program  EAs  incorporated  by  reference. 

V.   Preparers 

This  environmental  analysis  was  prepared  by  Catherine  Roy,  Environmental 
Protection  Specialist  in  the  Division  of  Solid  Mineral  Leasing,  BLM,  with 
assistance  from  William  Murray,  Office  of  the  Solicitor. 
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ENVIRONMENTAL  DOCUMENTS  INCORPORATED  BY  REFERENCE 


Title/Date 


Description 


Final  Environmental  Statement 
Federal  Coal  Management  Program, 
April  1979 


Environmental  Assessment  for 
Revisions  to  the  Federal  Coal 
Management  Rules ,  July  1982 


Environmental  Assessment  for 
Decision  on  Fair  Market  Value 
for  Federally  Owned  Coal, 
July  1983 


This  EIS  considered  the  environmental 
impacts,  on  a  national  and  interregional 
basis,  of  seven  alternatives,  including  a 
Preferred  Program.   The  preferred  program 
provided  for  the  administration  of  existing 
leases,  PRLA  processing,  review  of  federal 
lands,  and  other  coal  management  activities 
to  establish  standards  and  procedures  for 
determining  when,  where,  and  how  the  right 
to  mine  federal  coal  should,  through 
competitive  sales,  be  leased.   Site- 
specific  and  intraregional  impacts  were 
deferred  to  the  regional  EISs  in  the 
tiering  process. 

This  EA  considered  the  potential  environ- 
mental impacts,  of  final  rules  designed 
to  eliminate  burdensome  and  outdated 
provisions  and  to  streamline  the  rules  for 
both  prelease  and  post-  lease  activities. 
Language  was  also  clarified  to  conform  with 
court  decisions,  such  as  Texaco,  Inc.  v. 
Andrus ,  and  to  correct  editing  errors. 
Because  the  basic  structure  of  the  program 
was  unchanged  and  the  Proposed  Action  would 
increase  procedural  efficiency,  the  only 
alternative  considered  was  No  Action.   The 
Department  of  the  Interior  concurred  with 
the  finding  of  no  significant  impacts  on 
July  1,  1982. 

This  EA  analyzed  the  potential  impacts 
on  the  human  environment  of  the  pro- 
cedural changes  in  determining  fair  market 
value  for  coal  leasing,  resulting  from 
criticism  of  the  Department's  procedures  in 
1982  Powder  River  Federal  coal  lease 
sales.   It  found  that  the  proposed 
procedures  would  not  affect  the  number  of 
tracts  offered  or,  ultimately,  the  number 
of  tracts  developed.   The  finding  of  no 
significant  impacts  was  approved  by  the 
Department  on  July  26,  1983. 
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ENVIRONMENTAL  DOCUMENTS  INCORPORATED  BY  REFERENCE 

(continued) 


Title/Date" 


Description 


Environmental  Assessment  for 
Amendments  To  the  Federal 
Coal  Management  Rules 
Unsuitability  Criterion  Number  1_ 
(43  CFR  34671(g)),  March  1983 


This  EA  considered  the  potential  effects 
on  the  human  environment  of  the  revision 
in  Criterion  7  (unsuitability  of  sites 
for  the  National  Register  of  Historic 
Places)  resulting  from  the  need  to  remove 
unneeded  limitations  on  land  use  decisions 
and  bring  preleasing  regulations  into 
consistency  with  recent  court  decisions  and 
legal  interpretations  and  the  criteria 
proposed  by  the  Office  of  Surface  Mining 
for  designating  lands  unsuitable  during 
mine  plan  review.   The  Department  of  the 
Interior  concurred  with  the  finding  of  no 
significant  impacts  on  May  30,  1983. 


Environmental  Assessment  for 
Proposed  Revisions  to  the  Federal 
Coal  Management  Rules  and 
Procedures,  June  1984 


This  EA  examined  the  potential  impacts 
on  the  human  environment  of  proposed 
revisions  in  the  coal  management  regula- 
tions and  internal  instruction  documents  to 
implement  proposals  made  by  the  Secretary 
of  the  Interior  (in  Review  of  Federal  Coal 
Leasing)  in  response  to  recommendations  by 
the  Commission  on  Fair  Market  Value  Policy 
for  Federal  Coal  Leasing.   The  Department 
of  the  Interior  concurred  with  the  finding 
of  no  significant  impact  on  June  29,  1984. 
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ENVIRONMENTAL  DOCUMENTS  INCORPORATED  BY  REFERENCE 

(continued) 


Title/Date 


Description 


Environmental  Assessment  for 
Proposed  Revision  of  the 
Federal  Coal  Management 
Rules  and  Procedures, 
January  1985 


Federal  Coal  Management  Program 
Draft  Environmental  Impact 
Statement  Supplement, 
February  1985 


This  EA  examined  the  potential  impacts 
on  the  human  environment  of  proposed 
revisions  in  the  coal  management 
regulations  and  internal  instruction 
documents  made  by  the  Secretary  of  the 
Interior  (in  Review  of  Planning 
Considerations  in  Federal  Coal  Leasing 
1984).   The  review  was  in  response  to 
options  presented  by  the  Office  of 
Technology  Assessement  (in  Environmental 
Protection  in  the  Federal  Coal  Leasing 
Program  OTA  1984).   The  Department 
concurred  with  a  finding  of  no  significant 
impacts  on  January  5,  1985. 

This  document  supplemented  the  1979  program 
EIS  and  analyzed  the  potential  impacts,  on  a 
national  and  interregional  basis,  of  four 
alternatives:  continuing  the  current 
program,  lease  by  application,  limited 
leasing  of  emergency  and  PRLAs  only,  and  no 
new  leasing.   The  proposed  action  of 
continuing  the  existing  program  included 
the  revisions  made  in  response  to  the 
Linowes  Commission  and  OTA  reports. 
Site-specific  and  intraregional  impacts 
were  deferred  under  the  tiering  process  to 
regional  EISs  or  environmental  analysis  of 
applications. 
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The  Secretary's  Review  of  Federal  Coal  Leasing  contains  multiple  proposals 
in  response  to  some  of  the  Commission's  recommendations.   For  purposes  of 
environmental  analysis,  these  proposals  are  grouped  in  a  slightly  different 
way  in  this  EA*   The  following  table  indicates  the  number  of  the 
recommendation  from  the  Commission  report  that  the  Secretary's  proposal  was 
responding  to  and  the  table  where  it  is  found  in  this  EA. 


Recommendation 

Table  in  EA 

XII-1 

2,3,6 

III-2 

3,6 

IXI-3 

2 

III-4 

6 

IIX-5 

7 

III-6 

2 

IV-1 

1 

IV-2 

1 

IV-3 

5 

IV-4 

3 

V— 1 

1 

V-2 

6 

V-3 

5 

V-4 

5 

V-5 

5 

V-6 

7 

V-7 

4,6 

V-8 

3 

VI-1 

4 

VI-2 

No  change  proposed  by  Commission 

VI-3 

4 

VX-4 

4 

Vl-5 

3 

VI-6 

Not  accepted 

VI-7 

3 

VH-all 

No  proposals;  require  Congressional  initiative 

VIII-1 

3 

VIII-2 

3 

VIII-3 

4 

VIII-4 

3,6 

VIII-5 

3 
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ENVIRONMENTAL  ASSESSMENTS 

3420.34(651) 

FINDING  OF  NO  SIGNIFICANT  IMPACT 

FOR  PROPOSED  REVISIONS  TO  THE  FEDERAL  COAL  MANAGEMENT 

RULES  AND  PROCEDURES 

AND  DECISION  DOCUMENT 

The  attached  environmental  assessment  has  been  prepared  in  accordance  with 
40  CFR  Parts  1500-1508.   The  purpose  of  this  assessment  is  to  determine 
whether  the  proposed  revisions  in  the  rules  and  procedures  under  which  the 
Federal  coal  management  program  operates  represent  a  major  Federal  action  that 
significantly  affects  the  quality  of  the  human  environment.   The  assessment 
examines  the  environmental  effects  directly  and  indirectly  attributable  to  the 
proposed  changes.   Regional  and/or  site-specific  environmental  documents  will 
continue  to  be  prepared  for  all  coal-related  leasing  activities  as  set  forth 
in  the  existing  regulations. 

As  a  result  of  this  analysis,  the  Department  of  the  Interior  has  determined 
that  there  are  no  significant  environmental  Impacts  attributable  to  these 
proposed  revisions  because  these  revisions  would  not  result  in  any  significant 
changes  in  the  level  or  types  of  impacts  of  the  existing  program  as  determined 
in  the  Final  Environmental  Statement;   Federal  Coal  Management  Program  (INT 
79-19),  April  1979.   Therefore,  the  Department  determines  that  these  revisions 
do  not  constitute  a  major  Federal  action  significantly  affecting  the  quality 
of  the  human  environment  and  that  no  detailed  statement  pursuant  to  section 
102(2)(C)  of  the  National  Environmental  Policy  Act  of  1969  (42  U.S.C. 
4332(2)(C))  is  required. 

The  proposals  described  in  Tables  1-7  of  this  environmental  assessment  are 
adopted  to  the  extent  that  rulemaking  is  not  required.   The  Bureau  of  Land 
Management  shall  develop  specific  details  to  implement  these  proposals.   For 
those  proposals  that  require  rulemaking,  proposed  rules  shall  be  developed  and 
published  for  public  comment. 


DEC  2  G  1984 


Date 


Deputy ^|eis'E5nt   Secretary  -  Land  Date 

Lnerals  Management 
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3420.34  (651) 

ENVIRONMENTAL  ASSESSMENT 
FOR 
PROPOSED  REVISIONS  TO  THE  FEDERAL  COAL  MANAGEMENT 
RULES  AND  PROCEDURES 

Introduction 

The  potential  impacts  of  the  Federal  coal  management  program  were  analyzed  in 
the  Final  Environmental  Statement:   Federal  Coal  Management  Program  (INT  FES 
79-19,  hereafter  called  the  Programmatic  EIS),  dated  April  1979.   That  final 
statement  forms  the  basis  for  this  environmental  assessment  (EA)  and  is  incor- 
porated by  reference.   This  assessment  also  incorporates  by  reference  the 
Environmental  Assessment  for  Revisions  to  the  Federal  Coal  Management  Rules 
-  43  CFR  3400  and  30  CFR  211,  dated  May  1982,  Environmental  Assessment  for 
Revisions  to  the  Federal  Coal  Management  Rules  -  43  CFR  3461.1(g),  May  1983, 
and  the  Environmental  Assessment  for  Proposed  Revisions  to  the  Federal  Coal 
Management  Rules  and  Procedures,  June  1984.   This  new  assessment  is  intended 
to  identify  and  analyze  the  additional  potential  impacts,  if  any,  resulting 
from  the  proposed  changes  in  rules  and  procedures  described  below.   These 
proposals  are  still  under  consideration  and  may  be  revised,  based  on  public 
comments  and  internal  review.   In  that  event,  this  environmental  assessment 
will  be  revised  if  necessary. 

Because  of  the  many  revisions  already  made  to  the  original  coal  program  rules 
and  procedures,  and  because  market  conditions  which  determined  the  assumptions 
in  the  analysis  of  the  Programmatic  EIS  may  have  changed,  the  Department  is 
currently  preparing  a  supplement  to  that  EIS.   The  draft  is  expected  to  be 
available  in  February  1985.  The  proposed  action  in  this  supplement  is  to 
continue  the  program  as  revised  by  the  proposals  made  in  response  to  the 
Commission  on  Fair  Market  Value  Policy  for  Federal  Coal  Leasing  (the  Linowes 
Commission),  analyzed  in  the  June  1984  EA,  and  the  proposals  analyzed  in  this 
EA. 


I,   Purpose  and  Need 

In  July  1983,  Congress  directed  the  Office  of  Technology  Assessment  (OTA)  to 
provide  a  study  of  the  Federal  Coal  Management  Program.   Because  an  advisory 
commission  was  to  study  fair  market  value  for  Federal  coal  leasing,  (the 
Linowes  Commission)  this  OTA  study  was  to  be  limited  to  environmental  issues. 
The  OTA  report,  with  its  findings  and  recommendations,  was  released  in  May 
1984.   The  Secretary  has  independently  reviewed  the  Department's  past  policies 
and  procedures  and  has  made  a  number  of  proposals  in  response  to  the  OTA 
report.   These  proposals  were  presented  in  Review  of  Planning  Considerations 
in  Federal  Coal  Leasing  (July  9,  1984). 
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The  purpose  of  these  proposals  is  to  improve  overall  procedures  and  operations 
of  the  Federal  coal  leasing  program.   The  Department's  objectives  are: 

o   increase  public  participation  in  the  land  use  planning  and  activity- 
planning  processes. 

o   enhance  the  role  of  the  regional  coal  teams  and  provide  them  with 
better  facilities  for  decisionmaking. 

o   protect  the  environment  to  the  fullest  extent  possible  while 
promoting  the  Nation's  interest  and  reducing  our  foreign  energy 
dependence . 

The  procedures  for  implementing  these  proposals  are  being  prepared  for  public 
review  and  comment  prior  to  the  Secretary's  final  decision  in  1985.   Draft 
rulemaking  is  scheduled  for  publication  in  April  1985.   Proposed  changes 
through  instruction  memorandums  are  expected  to  be  published  in  the  Federal 
Register  for  comment  in  early  1985. 


II.   Description  of  Proposed  Action  and  Alternatives 

The  proposed  action  is  to  implement  the  several  proposals  made  in  response  to 
the  OTA  recommendations.   These  are  summarized  in  Tables  1-7.   The  alternative 
of  not  making  these  changes  is  the  No  Action  Alternative. 

A.   Proposed  Action 

OTA  identified  ten  options  for  the  Secretary's  consideration: 

o   Reduce  lease  rates 

o  Decentralize  decisionmaking  authority 

o   Improve  the  effectiveness  of  public  participation 

o   Ensure  comprehensive  area  planning  is  completed  before  a  lease 

offering 
o   Develop  a  means  of  improving  the  data  base  and  access  to  it 
o   Provide  meaningful  guidelines  and  standards  for  assessing  the  adequacy 

of  the  data  base 
o   Incorporate  cumulative  impact  assessments  in  pre-sale  planning 

decisions 
o  Establish  policies  and  procedures  for  environmental  lease  exchanges 
o  Evaluate  policies  and  procedures  for  leasing  on  split  estate  and 

checkerboard  lands 
o   Establish  uniform  procedures  for  environmental  evaluation  of  PRLAs 

The  Secretary  of  the  Interior  proposes  several  revisions  in  the  rules  and 
procedures,  through  modifications  to  43  CFR  3400,  Manuals,  and  instruction 
memorandums,  in  response  to  these  options.   These  revisions  are  summarized  in 
Tables  1-7  and  explained  briefly  below.   Specific  details  of  how  each  would  be 
implemented  will  be  described  in  Federal  Register  notices. 
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1.  Land  Use  Planning.   One  proposal  would  supplement  a  recommendation  on 
long-range  schedules  made  in  response  to  the  Linowes  Commission  report  by 
having  the  RCTs  consider  time  and  other  constraints  in  developing  regional 
schedules.   These  schedules,  while  specific  for  the  coal  program,  are 
dependent  upon  the  completion  of  land  use  planning.   Proposals  would  also 
commit  the  Department  to  completing  resource  management  plans  before  beginning 
new  coal  activity  planning.   Activity  planning  already  started  (Fort  Union  II, 
Green  River  -  Hams  Fork  II,  Powder  River  II,  San  Juan  River  I,  Uinta  - 
Southwestern  Utah  II,  and  Southern  Appalachian  (Alabama  II))  would  not  be 
affected.   In  areas  outside  coal  production  regions  and  where  existing  regions 
may  be  abolished,  leasing  by  application  could  use  amendments  to  management 
framework  plans  where  no  RMP  has  been  completed.   Procedures  for  applying  the 
four  coal  screens  would  be  refined  to  be  more  efficient  and  meaningful  to  the 
public. 

At  the  beginning  of  land  use  planning,  BLM  calls  for  coal  resource  informa- 
tion.  A  proposal  would  add  noncoal  resource  information  to  this  call,  and  the 
public  would  be  invited  to  participate.   Information  gathering  as  a  result  of 
this  call  would  be  used  along  with  other  information  available  to  BLM  to 
eliminate  lands  from  further  consideration  from  leasing  if  they  have  a  large 
number  of  resource  conflicts  and  limited  data  for  use  in  resolving  the 
conflicts  and  little  potential  for  development  because  of  little  interest  or 
limited  coal  resource.   This  call  would  improve  the  current  system  by  which 
resource  conflicts  may  not  be  known  until  substantial  amounts  of  area  have 
been  analyzed,  and  the  subsequent  use  of  the  results  of  the  call  would  allow 
BLM  to  concentrate  on  areas  with  a  greater  likelihood  for  lease  sale.   It  also 
increases  the  possibility  of  acquiring  information  needed  to  resolve  resource 
conflicts  earlier  in  the  planning  stage  than  under  current  procedures. 

Early  in  land  use  planning,  the  public  would  be  provided  with  a  calendar  of 
land  use  planning  (and  of  coal  activity  planning  events  at  the  start  of 
activity  planning),  identifying  points  of  public  involvement.   Another 
proposal  would  have  BLM  specifically  ask  for  public  comments  on  the 
application  of  unsuitability  criteria.   This  is  currently  part  of  the  public 
review  of  the  draft  RMP  EIS  and  probably  would  continue.   The  call  for 
comments  on  the  application  of  these  criteria  may  continue  to  be  part  of  this 
draft  RMP  EIS  process  but  would  be  explicit  in  the  notice  of  the  availability 
of  the  draft  EIS.   A  specific  announcement  would  also  be  made  to  the  public  of 
the  availability  of  maps  and  other  information  relating  to  this  application. 

2.  Activity  Planning.   Program-specific  steps  following  the  completion  of 
land  use  planning  are  generally  termed  "activity  planning"  in  the  Bureau  of 
Land  Management  (BLM)  and  in  this  sense  would  include  lease  by  application  as 
well  as  regional  leasing.   In  this  document,  however,  as  in  the  Secretary's 
response  to  OTA,  "activity  planning"  refers  only  to  regional  leasing  as 
defined  in  43  CFR  3420. 

One  proposal  would  have  activity  planning  begin  only  after  an  RCT  meeting  to 
review  a  market  analysis  (as  proposed  in  response  to  the  Linowes  Commission 

recommendation)  to  determine  the  need  for  a  new  round  of  leasing,  and  a 
summary  of  land  use  planning  data  and  decisions.   This  summary  would  be  a 

single  document  containing  a  summary  of  the  data  and  decisions  in  all  the  land 

use  plans  to  be  used  as  a  basis  for  that  round  of  coal  leasing.   This  proposal 
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would  also  have  the  notice  of  this  RCT  meeting  announce  the  availability  of 
this  market  analysis  report  and  land  use  planning  summary  at  least  45  days 
prior  to  the  meeting.   This  would  clarify  that  those  reports  which  will  be  the 
subject  of  major  discussion  (i.e.,  agenda  items)  by  the  RCT  will  be  available 
to  the  public  for  sufficient  time  for  review  before  the  RCT  meeting. 

As  part  of  the  proposal  to  review  a  summary  of  land  use  planning,  the 
Department  also  proposes  that  RCTs  will  use  these  land  use  plans  to  identify 
issues  which  were  not  resolved  during  land  use  planning  and  to  identify  data 
which  will  be  needed  to  evaluate  tract  areas  during  activity  planning.   This 
step  would  necessarily  be  part  of  the  first  RCT  meeting  in  order  to  precede 
tract  delineation,  which  immediately  follows  the  completion  of  the  call  for 
expressions  of  interest,  which  currently  is  the  first  step  in  activity 
planning. 

Several  other  data  review  procedures  would  be  added  throughout  activity 
planning.   Tract  profiles  would  include  an  assessment  of  the  available  data 
for  the  coal  and  noncoal  resources  as  well  as  an  assessment  of  data  needs,  if 
any,  for  an  adequate  evaluation  of  the  tract.   This  would  make  data  needs  more 
explicit  in  the  early  environmental  analyses.   Any  additional  inventories  or 
surveys  to  correct  data  inadequacies  would  be  site-specific  on  tracts  already 
delineated,  rather  than  on  the  entire  land  use  planning  area,  and  would  be 
completed  before  the  preparation  of  the  final  regional  EIS.   As  a  specific 
data  analysis  step,  the  RCTs  would  review  data  in  the  tract  profiles  and  rank 
any  tract  as  less  desirable  if  it  has  large  amounts  of  data  to  be  collected  or 
drop  the  tract  completely  from  any  further  consideration  for  leasing  in  that 
round. 

In  preparing  the  cumulative  analysis  in  the  regional  coal  leasing  EIS,  the 
RCTs  would  consider  any  threshold  analysis  performed  during  land  use 
planning.   It  may  be  appropriate  to  expand  the  land  use  planning  threshold 
analysis  to  include  the  entire  region.   While  thresholds  have  been  implicitly 
part  of  the  cumulative  analysis  in  the  regional  EISs,  this  would  explicitly 
tie  any  such  analysis  to  that  of  the  land  use  planning  document.   Another 
proposal  would  have  the  experimental  use  of  science  advisors  to  assist  the  RCT 
in  evaluating  data,  discussed  further  in  the  section  on  RCT  structure. 

Another  proposal  would  require  certain  elements  to  be  included  in  decision 
documents  used  for  coal  leasing  decisions,  specifically,  the  decision  itself, 
the  factors  used  in  making  the  decision,  and  the  information  on  which  the 
decision  was  based.   BLM  has  not  had  a  standard  format  for  decision  documents 
on  RCT  recommendations  through  the  Director  to  the  Secretary,  and  this 
proposal  would  standardize  such  documents  and  make  the  RCT  recommendations 
more  understandable  to  the  public  and  to  the  Department.   Along  with  this  is 
another  proposal  to  have  the  RCTs  identify  in  their  final  recommendations  for 
lease  sale  those  tracts  the  RCT  is  not  recommending  because  of  data 
inadequacies.   This  would  be  coal  and  noncoal  resource  data  needed  to 
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adequately  assess  the  tract  and  would  exclude  data  normally  not  acquired  until 
the  mine  permitting  stage.   These  omissions  of  tracts  in  the  RCT 
recommendations  would  be  made  regardless  of  the  alternative  in  which  the 
tracts  were  analyzed  in  the  regional  EIS  and  regardless  of  the  leasing  level 
used  as  the  proposed  action. 

The  proposal  that  the  Department  would  accept  RCT  recommendations  unless  a 
clear  reason  exists  for  not  doing  so  and  to  explain  such  reason  in  writing  has 
been  implemented  through  the  revised  charter  for  the  Federal-State  Coal 
Advisory  Board.   This  group  consists  of  the  members  of  all  RCTs  and  is  chaired 
by  the  BLM  Director.   It  is  chartered  under  the  Federal  Advisory  Committee  Act 
and  makes  recommendations  to  the  Secretary  through  the  BLM  Director. 

3.  BLM  Procedures  Review.  These  proposals  call  for  a  review  of  BLM's 
experience  with  the  changes  in  the  process  of  applying  the  20  unsuitability 
criteria  (43  CFR  3461),  using  input  from  interested  parties.   This  review 
would  also  include  a  report  on  whether  revisions  are  needed  in  the  process. 
Other  proposals  call  for  a  review  of  the  BLM  Land  Exchange  Manual  sections 
dealing  with  land  and  lease  exchanges  and  for  steps  to  ensure  better 
coordination  with  the  Forest  Service.   This  would  affect  those  regions  in 
which  coal  to  be  considered  for  leasing  is  within  the  National  Forest  System. 
A  proposal  also  provides  that  BLM  would  work  with  other  agencies  to  refine  the 
threshold  concept.   Any  changes  or  detailed  guidelines  that  might  be  prepared 
for  the  field  would  be  available  first  for  public  comment.   A  proposal  calls 
for  the  preparation  of  supplemental  program  guidance  to  assist  the  field  in 
understanding  requirements  of  the  coal  program  in  land  use  planning. 

4.  Structure  of  Regional  Coal  Teams.   Regional  activity  planning  is  conducted 
under  the  direction  of  a  regional  coal  team,  comprised  of  the  Governors  of  the 
States  in  the  region  (or  their  representatives)  and  the  BLM  State  Directors  of 
these  States.   It  has  been  chaired  by  a  BLM  State  Director  from  a  State 
outside  the  region  (except  the  Alabama  RCT,  which  was  chaired  by  a  BLM 
Washington  Office  official).   One  proposal  in  this  group  is  to  have  it  chaired 
by  the  BLM  State  Director  in  the  State  primarily  involved.   This  State 
Director  would  then  appoint  another  BLM  official  to  represent  his  state  as  a 
voting  member.   This  change  has  already  been  implemented  through  the  revised 
charter  for  the  Federal-State  Coal  Advisory  Board,  referred  to  above.   Another 
proposal  to  use  three  science  advisors  (specialists  in  renewable  resources,  in 
mineral  resources,  and  in  reclamation  and  mitigation  techniques)  to  advise  the 
RCT  on  data  problems  would  be  tried  on  a  test  basis.   Another  proposal  would 
have  the  RCTs  use  working  groups  made  up  of  members  of  all  segments  in  the 
community,  to  advise  the  RCT  or  develop  information  as  needed. 

5.  Data  Adequacy.   This  group  of  proposals  would  call  for  the  BLM  to  review 
the  data  sources  already  available  to  it  and  refine  and  integrate  the  several 
computerized  data  sources  and  data  handling  systems  in  BLM  automated  data 
systems  currently  used  for  various  projects  (the  acronyms  used  in  Table  5  are 
defined  in  the  list  following  the  text  of  this  document).   They  also  call  for 
the  review  of  potential  new  sources  of  data.   These  proposals  would  provide 
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standards  and  guidelines  for  data  adequacy,  prepared  in  consultation  with 
other  agencies  affected  by  or  involved  in  the  coal  program.  Another  proposal 
calls  for  the  involvement  of  the  Office  of  Surface  Mining  and  Reclamation 
(OSM)  in  reviewing  tract  data,  to  assure  that  data  are  sufficient  to  determine 
that  tracts  offered  and  leased  have  a  reasonable  chance  of  meeting  SMCRA 
requirements  in  subsequent  mine  plans.   The  use  of  a  joint  BLM-OSM  working 
group  to  develop  ways  of  utilizing  mine  plan  data  and  the  investigation  of  new 
data  sources  such  as  coal  exploration  licensees  for  hydrology  or  soils  data 
are  also  proposed. 

6.  Miscellaneous.   These  proposals  would  provide  by  regulation  a  minimum  time 
period  of  30  days  for  public  review  of  any  document  used  for  land  use  or 
activity  planning  decisions,  a  reinstatement  of  thresholds  in  the  coal 
regulations,  and  monthly  reports  on  the  PRLAs.   A  proposal  that  the  status  of 
PRLAs  be  considered  by  the  RCTs  in  developing  leasing  level  recommendations 
was  also  part  of  the  Department's  response  to  the  Linowes  Commission 
recommendations . 

7.  Proposals  Not  Analyzed  in  this  EA.   Generally,  these  proposals  are  a 
restatement  of  certain  actions  also  proposed  in  response  to  recommendations 
made  by  the  Linowes  Commission.   This  group  also  includes  those  proposals  that 
the  Department  is  leaving  to  Congress,  namely  the  issues  of  split  estate  and 
general  lease  exchange  authority. 

B.  No  Action 

The  Federal  coal  management  regulations  and  procedures  would  not  be  revised  by 
the  proposals  described  above. 

C.  Alternatives  Not  Considered 

Several  alternatives  which  include  some  but  not  all  of  the  proposals  could  be 
developed.   The  Department  felt,  however,  that  there  is  considerable  overlap 
of  proposals  so  that  deleting  some  would  diminish  the  effectiveness  of  those 
proposed  in  such  an  alternative.   No  alternative  including  any  combination 
other  than  the  entire  group  was  considered  for  this  EA. 


III.  Affected  Environment 

The  physical  and  human  environment  ultimately  affected  by  changes  in  the  coal 
program  rules  and  regulations  was  described  in  the  Programmatic  EIS. 

IV.  Environmental  Consequences 

A.   Proposed  Action 

Under  these  proposals,  procedures  for  public  involvement,  resource  management 
decisions,  and  activity  planning  procedures  would  be  standardized  throughout 
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the  BLM.   Some  offices  would  be  required  to  initiate  new  procedures,  but  other 
offices  already  using  those  procedures  would  not  be  affected.   No  significant 
environmental  impacts  would  be  expected  from  this  change. 

Where  areas  are  identified  at  the  onset  of  activity  planning  as  having 
significant  data  gaps,  the  choices  will  be  1)  to  drop  the  area  from  the  lands 
to  be  considered  further  in  activity  planning,  2)  to  gather  the  data  during  a 
normal  activity  planning  schedule,  or  3)  if  the  time  period  allowed  for 
activity  planning  is  too  short  for  the  data  to  be  obtained  for  analysis  in  the 
final  regional  EIS,  to  extend  the  schedule  for  activity  planning  so  that 
missing  data  can  be  obtained  and  the  area  evaluated  along  with  the  rest  of  the 
tracts  before  activity  planning  is  completed.    In  the  first  choice,  some 
intra-regional  shifts  may  occur  as  a  result  of  dropping  specific  areas  from 
further  consideration,  but  these  areas  cannot  be  identified  at  this  time.   The 
impacts  of  this  are  not  expected  to  be  significant  and  will,  in  any  event,  be 
analyzed  in  the  regional  EIS. 

Currently,  when  data  are  incomplete  for  a  tract  to  be  offered  for  sale,  the 
resource  is  protected  through  a  stipulation  requiring  the  lessee  to  conduct  a 
survey  and  consider  the  results  in  the  proposed  mine  plan.   The  proposed 
action  would  move  data-gathering  to  the  pre-lease  stage  but  would  not  preclude 
a  requirement  for  post-lease  surveys  for  information  appropriate  for  the  mine 
permitting  process.   While  some  additional  surface  disturbance  may  be 
encountered  if  surveys  are  carried  out  both  before  and  after  leasing,  no 
significant  environmental  impacts  are  anticipated.   In  any  event,  this  would 
be  analyzed  in  the  site-specific  tract  profiles  and  regional  EIS. 

These  inventories  or  surveys  for  site-specific  data  would  supplement  the 
screen  by  which  tracts  which  have  inadequate  data  for  assessment  are 
identified,  now  in  the  Secretary's  decision  at  the  end  of  activity  planning, 
with  RCT  review  at  the  onset  of  activity  planning  and  in  the  preparation  of 
the  regional  EIS. 

If  implemented,  the  proposals  to  increase  opportunities  for  public 
participation  could  provide  for  earlier  resolution  of  conflicts.   The 
procedures  would  result  in  a  better-informed  public  and  a  better-informed 
Department,  through  the  mutual  exchange  of  information  and  concerns.   This  is 
not  expected  to  have  significant  potential  impacts  on  the  environment. 

These  proposals  would  also  enhance  the  Department's  sensitivity  to  State 
concerns  early  in  the  activity  planning  process.   Many  of  the  proposals  could 
expand  the  time  given  to  analyze  the  tracts,  improve  the  focus  of  study,  and 
eliminate  some  areas  from  further  consideration  for  leasing  earlier  in  the 
process. 
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Ultimately,  the  final  decision  on  which  tracts  would  be  offered  for  sale  and 
leased  and  approval  of  a  mine  plan  granted  would  not  be  affected.   None  of 
these  proposals  would  change  the  annual  production  rate  or  the  way  in  which 
coal  would  be  mined.   The  basic  framework  in  which  noncoal  resources  are 
considered  in  the  pre-lease  planning  processes  would  be  strengthened  but  not 
altered.   No  inter-regional  shifts  in  coal  leasing  and  production  are 
expected.   There  may  be  intra-regional  readjustments,  but  those  cannot  be 
identified  until  the  specific  land  areas  are  identified.   Through  the 
Department's  tiering  process,  any  intra-regional  shifts  would  be  analyzed  in  a 
specific  regional  coal  leasing  EIS. 

B.   No  Action 

The  impacts  of  the  program  if  not  changed  by  these  proposals  are  described  in 
the  documents  referenced  above. 


V.  Unavoidable  Adverse  Impacts 

None  can  be  anticipated  from  either  alternative. 

VI.  Relationship  Between  Short-term  Uses  and  Long-term  Productivity 

No  significant  change  in  land  use  patterns  on  a  national  scale  can  be 
expected.   If  there  are  any  intra-regional  shifts,  they  will  be  identified  and 
analyzed  in  the  appropriate  regional  EIS. 

VII.  Irreversible  or  Irretrievable  Commitment  of  Resources 

No  significant  commitments  can  be  identified  for  either  alternative. 

VIII.  Agencies  Consulted 

The  Department  has  coordinated  with  the  Forest  Service  in  the  preparation  of 
this  assessment. 
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1.   ALMRS  - 


2.   BLM  - 


3.   ESIS  - 


4.   GIS  - 


5.   IHICS  - 


6.  MFP  - 

7.  OSM  - 

8.  OTA  - 

9.  PRLA  - 

10.  RCT  - 

11.  RMP  - 

12.  SMCRA  - 


Table  of  Acronyms 

Automated  Land  and  Minerals  Record  System:   an  automated 
system  for  recording,  maintaining  and  retrieving  land 
and  mineral  information. 

Bureau  of  Land  Management,  U.S.  Department  of  the 
Interior. 

Ecological  Site  Inventory  System:   an  automated  system 
that  provides  soils  and  vegetative  inventories  and 
identifies  potential,  based  upon  plant  succession  to  a 
climax  stage. 

Geographic  Information  System:   an  automated  information 
system  in  which  spatial  data  are  stored,  retrieved, 
displayed,  and  analyzed. 

Integrated  Habitat  Inventory  and  Classification  System: 
an  automated  system  that  delineates  wildlife  habitat 
areas  and  provides  for  storage,  retrieval,  and  analysis 
of  wildlife  resource  data. 

Management  Framework  Plan:   a  comprehensive  land  use  plan 
to  be  replaced  by  a  Resource  Management  Plan. 

Office  of  Surface  Mining,  U.S.  Department  of  the  Interior. 
Office  of  Technology  Assessment. 

Preference  Right  Lease  Application:   an  application  for  a 
non-competitive  lease. 

Regional  Coal  Team:   a  panel  of  BLM  and  State 
representatives  that  guides  the  regional  activity  planning 
process. 

Resource  Management  Plan:   a  comprehensive  land  use  plan 
prepared  pursuant  to  the  Federal  Land  Policy  and  Management 
Act  of  1976. 

Surface  Mining  Control  and  Reclamation  Act  of  1977. 
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Table  1.   Land  Use  Planning 


Option   Summary  of  Proposal 


Result 


RCTs  will  consider  available 
resources  and  magnitude  of  data 
gathering  and  analysis  needed 
to  resolve  issues  when  develop- 
ing long-range  schedules. 

BLM  will  expeditiously  complete 
RMPs  and  initiate  new  coal 
activity  planning  only  in  areas 
where  RMPs  have  been  completed. 
For  areas  outside  coal  produc- 
tion regions ,  and  where  regions 
are  abolished,  MFP  coal  amend- 
ments may  be  used  for  coal  leas- 
ing decisions  where  no  RMP  is 
completed. 

A  summary  of  the  decisions  made 
in  each  MFP  will  be  avail- 
able. 

BLM  will  develop  and  release 
land  use  planning  and  activity 
planning  calendars,  identifying 
points  for  public  involvement. 

At  the  beginning  of  land  use 
planning,  BLM  will  include  a 
call  for  other  resource  in- 
formation, to  aid  in  evaluating 
lands  for  possible  lease  sale. 

The  public  will  be  invited  to 
participate  in  the  call  for 
coal  and  other  resource  infor- 
mation at  the  onset  of  land 
use  planning. 


Long-range  schedules  would  reflect 
realistic  workloads  and  public 
and  State  concerns. 


This  would  provide  a  uniform 
standard  for  initiating  future 
coal  activity  planning  and  also 
provide  a  priority  for  the 
scheduling  of  RMPs  in  each  State. 


Final  land  use  planning  decisions 
would  be  more  accessible  to  the 
public. 

This  would  give  advance  notice  to 
the  public  to  better  anticipate 
when  and  how  they  may  partici- 
pate. 

More  data  on  noncoal  resources 
would  be  available  for  resource 
management  decisions. 


More  data  would  be  available  to 
the  Department  for  early  resource 
management  dec  is  ions . 
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Option 


Table  1.  Land  Use  Planning  (cont.) 


Summary  of  Proposal 


Result 


Information  from  the  call  for 
resource  information,  along  with 
BLM  data  bases,  will  be  used  to 
eliminate  lands  of  little  inter- 
est for  development  or  that  have 
limited  coal  resource  but  appear 
to  have  a  large  number  of  resource 
conflicts  and  limited  data  to  re- 
solve them. 


This  would  avoid  the  possibility 
of  unnecessarily  considering 
tracts  with  substantial  resource 
conflicts  and  low  coal  priority. 


BLM  will  apply  the  four  coal 
screens  sequentially  from  the 
top  down,  except  where  it  ap- 
pears to  be  more  efficient  to 
apply  them  in  another  order. 


Applying  the  screens  in  sequence 
would  be  understandable  to  the 
public.   The  flexibility  to  apply 
a  screen  out  of  sequence  would 
eliminate  the  unnecessary 
application  of  some  screens  to 
land  which  would  be  eliminated  by 
a  later  screen. 


Public  comments  on  the  applica- 
tion of  unsuitability  criteria 
will  be  specifically  solicited. 


Availability  of  maps  and  other 
information  describing  the  ap- 
plication of  the  unsuitability 
criteria  will  be  announced 
to  the  public. 


This  would  remove  the  misperception 
that  the  Department  does  not  allow 
comment  on  the  application  of  the 
unsuitability  criteria. 

Maps  effectively  illustrate  the 
results  of  applying  the  unsuit- 
ability criteria.   Advertising 
their  availability  would  result 
in  a  better-informed  public. 
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Table  2.  Activity  Planning 


Option   Summary  of  Proposal 


Result 


Activity  planning  will  begin  with 
an  RCT  meeting  to  review  a  market 
analysis  and  the  summary  of  the 
land  use  planning  data  and 
decisions. 

A  single  summary  of  all  land  use 
plans  to  be  used  in  a  round  of 
regional  coal  activity  planning 
will  be  prepared  for  the  initial 
RCT  meeting  and  be  available  to 
the  public  before  the  meeting. 

The  notice  for  the  first  RCT 
meeting  in  activity  planning  will 
also  announce  the  availability 
of  the  market  analysis  report 
and  summary  information  at  least 
45  days  before  the  RCT  meeting. 

Before  tract  delineation,  RCTs 
will  use  existing  land  use  plans 
as  a  base  to  identify  issues  to 
to  be  addressed  and  data  to  be 
gathered  as  part  of  activity 
planning. 


Initial  direction  for  activity 
planning  would  come  from  the  RCT. 


This  would  tie  together  all  the 
planning  decisions  in  the  region 
and  serve  as  a  bridge  between 
land  use  planning  and  activity 
planning. 


This  would  provide  explicit  notice 
to  the  public  and  allow  enough  time 
to  review  the  balance  between  plan- 
ning issues  and  market  analysis 
before  the  meeting. 


Issues  which  were  unresolved  during 
land  use  planning,  as  well  as  areas 
where  data  could  be  a  problem, 
would  be  noted.   Only  those  areas 
where  missing  data  could  be  ob- 
tained before  the  final  regional 
EIS  for  that  round  would  be  con- 
sidered for  tract  delineation. 


Tract  profiles  will  include 
assessments  of  the  coal  and 
noncoal  information  and  of 
additional  data,  if  any,  needed 
for  an  adequate  evaluation  of 
the  tract. 


This  would  give  BLM  an  early 
warning  to  plan  efforts  to  acquire 
the  data  before  the  end  of  activity 
planning. 


RCTs  will  use  the  data  assess- 
ments in  the  Tract  Profiles  in 
ranking  tracts  prior  to  their 
selection  for  the  regional 
coal  leasing  EIS.  Tracts  lack- 
ing large  amounts  of  data  will 
be  ranked  as  less  desirable  and 
may  be  dropped  altogether. 


Potential  problems  due  to  data 
inadequacies  would  be  placed  in 
proper  perspective.   Tracts  with 
good  coal  resource  data  but  poor 
data  on  noncoal  resources  would 
not  be  ranked  high.   This  would 
avoid  the  needless  consider- 
ation of  tracts  with  data 
problems  which  cannot  be  re- 
solved in  a  timely  manner. 
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Table  2.  Activity  Planning  (cont.) 


Option Summary  of  Proposals 


Result 


In  their  review  of  cumulative 
impacts  of  coal  development, 
the  RCTs  will  consider  any 
threshold  analysis  performed 
during  land  use  planning  and 
will  expand  this  analysis, 
where  appropriate,  to  the 
broader  area. 


This  would  explicitly  link 
pertinent  thresholds,  if  any, 
in  the  land  use  plans  with 
activity  planning  and  related 
environmental  analysis. 


In  their  final  recommendations, 
RCTs  will  separately  identify 
any  tracts  not  recommended 
because  data  were  insufficient 
to  adequately  assess  the  tract 
(except  data  normally  acquired 
at  the  mine  permitting  stage). 

RCTs  will  identify  tracts  with 
data  problems  without  consider- 
ation of  the  EIS  alternative(s) 
in  which  the  tract  was  analyzed 
or  of  the  effect  its  deletion 
would  have  on  the  recommended 
leasing  level. 


This  would  avoid  the  possibility 
of  offering  a  tract  without 
sufficient  data  to  evaluate  it. 


The  choice  of  tracts  would  be 
determined  by  the  availability 
of  data  needed  to  make  a  respon- 
sible resource  management  decision, 
rather  than  by  the  leasing  level, 
which  was  established  as  a  guide 
for  the  EIS. 


The  Department  will  accept 
RCT  recommendations  unless  a 
clear  reason  exists  not  to  do 
so,  and  will  explain  this 
reason  in  writing. 


This  would  enhance  the  role  of  the 
RCTs.   Decisions  would  reflect 
more  regional  interests  and 
concerns. 


All  decision  documents  will 
specify  the  nature  of  the 
decision,  the  key  factors 
leading  to  it,  supporting  in- 
formation (or  a  reference  to 
the  document  containing  it), 
and  an  easily  understood  sum- 
mary. 


This  would  make  decision  infor- 
mation more  accessible  to  the 
public  and  make  RCT  recommenda- 
tions more  understandable  to 
the  Department. 
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Table  3.   BLM  Procedures  Review 


Option   Summary  of  Proposal 


Result 


BLM  will  prepare  supplemental 
program  guidance  to  clarify 
program-specific  resource 
management  planning  require- 
ments . 

BLM  will  review  its  experience 
with  the  changes  in  the  process 
of  applying  unsuitability  crit- 
eria, asking  interested  parties 
for  their  concerns  and  for  in- 
formation of  the  effects  of  the 
changes,  and  report  on  the  need 
for  revisions. 


This  would  provide  the  broad 
framework  of  BLM  policy  and 
the  role  of  the  coal  program 
in  land  use  planning. 


This  would  provide  a  thorough 
study  of  past  problems,  if  any, 
and  propose  action  to  correct 
the  problems. 


BLM  will  work  with  other  organi- 
zations to  refine  the  threshold 
concept  and  make  any  proposed 
guidance  available  for  public 
comment . 


This  would  clarify  the  concept 
and  provide  an  opportunity  for 
the  public  to  help  define  the 
way  it  can  be  used. 


The  Department  will  direct  a 
thorough  review  of  the  BLM 
Land  Exchange  Manual  and,  if 
necessary,  provide  more  detailed 
guidelines  on  the  process  of  land 
and  lease  exchanges. 

BLM  will  take  the  necessary 
steps  to  ensure  better  coor- 
dination with  the  Forest 
Service. 


This  would  standardize  the 
treatment  of  exchanges  in 
all  BLM  offices. 


This  would  help  assure  that 
resource  decisions  are  made  with 
consideration  of  all  cumula- 
tive effects  considered  on  all 
Federal  coal  in  the  region,  and 
the  effects  considered  on  both 
the  environment  and  the  market . 
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Table  4.   RCT  Structure  and  Organization 


Option 


Summary  of  Proposal 


Result 


The  RCT  Chairman  will  be  the 
BLM  State  Director  from  the 
State  primarily  involved. 


RCTs  will  use  representative 
working  groups,  including  all 
segments  of  the  community,  to 
develop  information  for  RCT 
consideration. 


This  would  increase  sensitivity 
to  the  concerns  of  the  State 
most  heavily  involved  in  coal 
activity  for  that  round. 

This  would  involve  the  public 
more  directly  in  coal  activity 
planning. 


Three  science  advisors  will  be 
appointed  by  the  RCT  Chairman, 
after  consulting  the  other 
members,  to  serve  as  ex  officio 
members  on  a  test  basis,  to 
assist  the  RCT  in  evaluating 
data. 


This  would  provide  explicit 
advice  from  specialists  in 
the  resources  of  major  concern 
in  that  region. 
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Table  5.   Data  Adequacy 


Option Summary  of  Proposal 


Result 


BLM  will  prepare,  in  consulta- 
tion with  other  agencies,  data 
adequacy  standards  and  guide- 
lines. 

BLM  will  investigate  new  sources 
of  data,  such  as  exploration 
licensees  for  hydrologic  and 
soils  data. 

A  BLM/OSM  working  group  will 
suggest  ways  to  search,  ex- 
tract, and  apply  mine  plan 
data. 


This  would  provide  BLM  field  staff 
with  more  specific  guidance  on  the 
nature  and  level  of  data  needed  for 
coal  leasing  decisions. 

This  would  provide  more  site- 
specific  data  in  a  more  timely 
manner. 


This  would  allow  a  more  extensive 
use  of  existing  data. 


BLM  will  refine  and  integrate 
various  systems  (such  as 
ALMRS,  GIS,  ESIS,  IHICS)  to 
increase  their  availability  and 
accessibility. 

OSM  will  assist  BLM  in  evaluating 
data,  to  assure  that  tracts 
leased  will  have  a  high  proba- 
bility of  meeting  SMCRA  re- 
quirements. 


This  would  facilitate  the  use 
of  existing  data. 


This  would  provide  for  decisions 
made  on  resource  data  and  provide 
the  potential  lessees  a  better 
assurance  that  the  tracts  offered 
have  no  serious  obstacles  to 
development . 
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Table  6.   Miscellaneous 


Option Summary  of  Proposals 


Result 


BLM  Manuals  and  regulations  will 
specify  minimum  timeframes  for 
public  comments,  which  will  be 
no  less  than  30  days  for  a  land 
use  planning  or  activity  plan- 
ning document. 


This  would  provide  an  explicit 
standard  for  public  review 
periods. 


10 


BLM  will  reinstate  the  consid- 
eration of  threshold  analysis 
in  the  coal  management  regu- 
lations . 


BLM  will  prepare  monthly 
reports  to  document  the 
status  of  each  PRLA. 


This  would  reinforce  the  provi- 
sion found  in  the  Planning  regu- 
lations and  Manual  and  remove  the 
misperception  that  BLM  is  not  con- 
sidering thresholds  in  the  land  use 
planning  process  for  coal. 

This  would  provide  a  tracking 
system  for  the  RCTs,  the 
Department  and  the  public. 
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Table  7.   Proposals  Not  Analyzed  in  This  EA 


Option   Summary  of  Proposal 


Reason 


Decisions  on  leasing  levels  and 
final  sale  offerings  will  be 
based  on  a  variety  of  factors, 
including  market  conditions 
and  environmental  concerns . 


This  was  already  addressed  in  the 
response  to  Linowes  recommendation 
III-l  and  analyzed  in  that  EA. 


Market  conditions  and  environ- 
mental concerns  are  to  be 
weighed  by  the  RCTs  in  making 
recommendations  to  the  Department, 

Smaller  and  more  frequent  sales, 
to  gauge  the  market  better  and 
obtain  information  to  use  in 
subsequent  sale  decisions. 

BLM  will  improve  coordination 
with  other  Federal  agencies, 
State  and  local  governments 
and  private  organizations. 

The  Department  will  explore, 
with  Congress,  the  possibility 
of  providing  the  Secretary  with 
general  lease  exchange  authority. 

Review  of  split  estate  and 
checkerboard  lands  issue  should 
be  sponsored  by  Congress. 


This  was  already  addressed  in  the 
response  to  Linowes  recommendation 
III-l  and  analyzed  in  that  EA. 


This  was  already  addressed  in  the 
response  to  Linowes  recommendation 
III-l  and  analyzed  in  that  EA. 


This  was  already  addressed  in  the 
response  to  Linowes  recommendation 
III-2  and  analyzed  in  that  EA. 


This  is  not  being  proposed 
initially  by  the  Department  and 
will  be  considered  at  the  time 
when  Congress  may  act  on  this. 

This  was  already  addressed  in  the 
response  to  Linowes  recommendations 
in  Chapter  VII  and  was  analyzed  in 
that  EA. 


10      RCTs  will  receive  a  copy  of  the 
PRLA  monthly  report  and  will 
consider  the  amount  of  coal 
in  PRLAs  in  making  regional 
coal  leasing  recommendations. 


This  was  already  addressed  in  the 
response  to  Linowes  recommendation 
III-6  and  analyzed  in  that  EA. 
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ACCELERATED  EROSION:   Soil  loss  more  rapid  than  normal,  natural,  or  geologic 
erosion,  resulting  mainly  from  the  influence  of  human  or  animal  activities  or 
natural  catastrophies  that  expose  bare  surfaces. 

ACID-FORMING  MATERIAL:   Material  containing  sulfide  minerals  or  other 
materials,  which  if  exposed  to  air,  water,  or  weathering  process  will  form 
sulfuric  acid  that  may  result  in  acid  mine  drainage. 

ACIDIFICATION:   The  process  by  which  materials  containing  sulfide  minerals 
or  other  materials  are  exposed  to  air,  water,  or  weathering  to  form  sulfuric 
acid  that  may  create  acid  mine  drainage. 

ACID  MINE  DRAINAGE:   Drainage,  discharged  from  an  active,  inactive,  or 
abandoned  mine  and  containing  free  sulfuric  acid,  mainly  due  to  the  weathering 
of  iron  pyrites. 

ACID  RAIN  (ACID  PRECIPITATION):   airborne  contaminants,  particularly 

nitrogen  oxides,  hydrogen  sulfides,  and  sulfur  dioxide,  when  converted  to  acid 

sulfates  and  nitrates  and  removed  from  the  atmosphere  by  precipitation. 

ACRE-FOOT:  The  volume  of  water  that  would  cover  1  acre  to  a  depth  of  1 
foot,  equal  to  325,853  gallons. 

ACTIVITY  PLANNING:   The  process  in  federal  coal  leasing  between  land  use 
planning  and  the  Secretary  of  the  Interior's  final  regional  lease  sale 
decision.  Activity  planning  includes  tract  delineation,  tract  ranking,  and 
tract  selection  for  further  consideration;  EIS  preparation;  the  final 
recommendation  of  the  regional  coal  team;  and  secretarial  consultations  with 
the  Department  of  Justice,  Department  of  Energy,  Indian  tribes,  governors,  and 
other  agencies. 

AIR  QUALITY  CLASS  I,  II,  AND  III  AREAS:   Regions  in  attainment  areas  where 
maintenance  of  existing  good  air  quality  is  of  high  priority.   In  Class  I 
areas,  maintaining  air  quality  has  the  highest  priority  with  respect  to  other 
values;  in  Class  III  areas,  air  quality  has  lower  priority  than  it  does  in  the 
other  areas.   At  first,  all  attainment  areas  except  mandatory  Class  I  areas 
were  designated  Class  II. 

AIR  QUALITY  STANDARDS:   The  concentrations  of  pollution  and  lengths  of 
exposure  at  which  specified  adverse  effects  to  health  and  welfare  occur. 

AIR  QUALITY  MODEL:   A  mathematical  representation  of  the  behavior  of  air 
pollutants  or  their  effects  on  air  quality  related  values. 

AIR  QUALITY  RELATED  VALUE:   Resources  recognized  by  federal  land  managers  as 
being  susceptible  to  degradation  of  air  quality,  such  as  visibility,  odor, 
plants,  animals,  cultural  resources,  geologic  features,  and  climate. 

AIRSHED:   The  air  encompassing  a  specific  geographic  region. 

ALGORITHMS:   Step-by-step  procedures  for  solving  problems. 
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ALKALINITY:  A  measure  of  water's  potential  as  a  base  to  neutralize  acids. 

ALLUVIAL  FAN:   A  sloping,  fan-shaped  mass  of  sediment  deposited  by  a  stream 
or  drainageway  where  it  emerges  onto  a  plain. 

ALLUVIAL  VALLEY  FLOOR:   An  area  of  unconsolidated  stream-laid  deposits 
holding  streams  whose  water  availability  is  sufficient  for  floor  irrigation. 
(A  more  technical  and  legal  definition  appears  in  the  OSM  regulations  in  30 
CFR  701.5.) 

ALLUVIAL  VALLEY  FLOOR  EXCHANGE:   An  exchange  of  title  to  private  coal  for 
title  to  federal  coal,  or  an  exchange  of  an  existing  federal  coal  lease  for  a 
new  federal  coal  lease,  where  the  private  coal  or  the  existing  leased  federal 
coal  has  been  determined  to  lie  beneath  an  alluvial  valley  floor  on  which 
mining  is  prohibited  under  Section  510(b)(5)  of  the  Surface  Mining  Control  and 
Reclamation  Act. 

ALLUVIUM:   Clay,  silt,  sand,  gravel,  or  other  loose  stream-deposited 
material. 

AMBIENT  AIR:   The  air  around  us. 

AMBIENT  AIR  QUALITY:   Concentration  levels  in  the  surrounding  air  for  a 
specified  pollutant  and  a  specified  averaging  time  within  a  geographic  region. 

AMBIENT  AIR  QUALITY  STANDARD  (AAQS) :   Established  by  federal  or  state 
agencies,  the  level  of  ambient  air  quality  to  be  achieved  and  maintained. 
Primary  standards  are  those  judged  to  be  needed,  with  an  adequate  margin  of 
safety,  to  protect  the  public  health.   Secondary  standards  are  those  judged  to 
be  needed  to  protect  the  public  welfare  from  any  known  or  expected  adverse 
effects  of  a  pollutant.  Ambient  standards  are  given  in  micrograms  per  cubic 
meter  (ug/m^) . 

ANASAZI  CULTURE:   The  most  extensive  prehistoric  culture  of  the  southwest 
United  States,  best  known  to  the  public  by  the  spectacular  cliff  dwellings  or 
large  pueblos  at  such  locations  as  Mesa  Verde,  Chaco  Canyon,  and  Canyon  de 
Chelly.  Artifacts  of  this  culture  are  distributed  throughout  southwest 
Colorado,  southeast  Utah,  northeast  Arizona,  and  northwest  New  Mexico. 
Although  the  best  known  pueblos  represent  the  classic  bloom  of  Anasazi 
society,  the  culture  originated  from  the  Desert  (Archaic)  culture  beginning  an 
evolution  as  Basketmakers  about  AD  1-500  and  ultimately  resulting  in  the 
pueblo  societies  of  today. 

ANIMAL  UNIT  MONTH  (AUM) :   The  amount  of  forage  a  cow  and  a  calf  (6  months  of 
age  or  under)  consume  in  1  month.   This  unit  is  used  to  calculate  livestock 
carrying  capacities  and  serves  as  a  basis  for  grazing  fees. 

ANTHRACITE:   A  hard  black  lustrous  coal  containing  fixed  carbon  of  85 
percent  or  more. 

AQUIFER:   A  water-bearing  bed  or  layer  of  permeable  rock,  sand,  or  gravel, 
capable  of  yielding  water. 
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ARCHAIC  PERIOD/TRADITION:  A  culture  period  of  hunting  and  gathering 
subsistence  patterns,  characterized  by  the  development  of  barbed  and  stemmed 
projectile  points  for  use  as  spears,  grinding  and  milling  stones  for  food 
preparation,  and  ground  and  polished  stone  tools  for  everyday  use,  and  the 
adoption  of  a  seasonally  migratory  lifestyle.   Sites  of  this  period  usually 
date  from  7500-1500  before  the  present. 

AREA  OF  CRITICAL  ENVIRONMENTAL  CONCERN  (ACEC) :   A  public  land  area  where 
special  management  attention  is  required  to  protect  life  from  natural  hazards 
or  to  protect  and  prevent  irreparable  damage  to  important  historic,  cultural, 
or  scenic  values  or  to  fish,  wildlife,  or  natural  systems  or  processes. 

ASPECT:  The  direction  that  a  slope  faces. 

ATMOSPHERIC  DISPERSION  MODEL:  A  mathematical  simulation  of  the  atmospheric 
transport  and  dispersion  of  pollutants  used  to  predict  pollutant 
concentrations . 

ATTAINMENT  AREA:  An  area  in  compliance  with  the  National  Ambient  Air 
Quality  Standards. 

AUTHORIZED  OFFICER:  Any  employee  of  the  Bureau  of  Land  Management  delegated 
the  authority  to  perform  specified  duties. 

BART  -  BEST  AVAILABLE  RETROFIT  TECHNOLOGY:   A  requirement  under  Section  169A 
of  the  Clean  Air  Act  to  remedy  existing  visibility  impairment  in  Federal  Class 
I  areas.   This  requirement  applies  to  major  stationary  sources  less  than  15 
years  old. 

BACT  -  BEST  AVAILABLE  CONTROL  TECHNOLOGY:   A  standard  of  emission  control 
required  of  all  new  sources  of  pollution  in  attainment  areas.   In  setting  this 
standard,  the  Environmental  Protection  Agency  may  consider  social,  economic, 
and  other  costs. 

BASELINE:   In  this  supplemental  EIS,  projected  conditions  expected  to  exist 
in  the  areas  of  influence  under  the  No  New  Federal  Leasing  (no  action) 
Alternative. 

BEARING  STRENGTH;   The  amount  of  force  overburden  can  sustain  without  being 
crushed,  including  the  weight  of  buildings,  roads,  or  shallow  spoils  on  top  of 
deeper  spoils. 

BENEFICIATION:   The  dressing  or  processing  of  coal  or  ores  for  the  purpose 
of  (1)  regulating  the  size  of  a  desired  product,  (2)  removing  unwanted 
constituents,  and  (3)  improving  the  quality,  purity,  or  grade  of  a  product. 

BIOME:   A  major  assemblage  of  all  the  plants  and  animals  living  in  a 
prescribed  area  or  physical  habitat,  including  the  area's  successional 
stages.  A  biome  is  usually  named  for  its  characteristic  vegetation. 

BITUMINOUS:  A  rank  of  coal  that  is  above  subbituminous  and  below  anthracite 
in  degree  of  coalif ication  and  has  a  heat  value  exceeding  10,500  British 
thermal  units  per  pound. 
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BONUS  BID:   The  dollar  amount  offered  by  a  potential  lessee  as  consideration 
for  receiving  a  lease.  Under  existing  law,  the  Department  of  the  Interior  may 
accept  no  bonus  bid  below  fair  market  value  as  determined  by  the  Secretary  of 
the  Interior. 

BRITISH  THERMAL  UNIT  (Btu) :   The  amount  of  heat  needed  to  raise  the 
temperature  of  1  pound  of  water  1  degree  Fahrenheit. 

BYPASS  TRACT:   A  tract  that  contains  federal  recoverable  coal,  which  if  not 
leased,  would  be  bypassed  in  the  reasonably  foreseeable  future. 

CAPACITY:   See  COAL  PRODUCTION  CAPACITY. 

CAPTIVE  COAL  LEASE  TRACT:   A  tract  containing  recoverable  federal  coal  next 
to  or  surrounded  by  existing  or  planned  mines  or  located  in  a  manner  that  will 
likely  limit  bids  on  the  federal  coal  to  a  single  company  or  entity. 

CARBON  MONOXIDE  (CO):   A  colorless,  odorless,  toxic  gas  produced  by  the 
incomplete  combustion  of  carbon-containing  substances.  One  of  the  major  air 
pollutants,  CO  is  emitted  in  large  amounts  in  the  exhaust  of  gasoline-powered 
vehicles. 

CARRYING  CAPACITY:   See  LIVESTOCK  CARRYING  CAPACITY  and  WILDLIFE  CARRYING 
CAPACITY . 

CHACOAN:   Pertaining  to  the  prehistoric  Anasazi  Indian  culture  that 
dominated  the  Chaco  Canyon  area  in  northwestern  New  Mexico  during  the  11th  and 
early  12th  centuries  A.D.   In  this  narrow  canyon,  twelve  great  pueblo  cities 
were  built  and  tied  together  by  a  network  of  wide  trails.  Together  with 
smaller  groups  of  dwellings  rising  on  the  mesas  above  the  canyon  and  along  the 
foot  of  the  canyon  walls,  a  population  of  about  7,000  resided  during  the  boom 
years  in  the  late  11th  century.   The  population  concentration  in  Chaco  Canyon 
was  the  direct  result  of  the  Chacoans'  high  efficiency  in  agriculture  and 
ability  to  store  massive  food  surpluses. 

CHECKERBOARD  AREAS:   Geographic  areas  where  the  Federal  Government  owns 
alternate  sections  (generally,  1  square  mile)  of  land,  giving  the  land 
ownership  pattern  a  checkerboard  appearance. 

CHINOOK:  A  warm  dry  wind  that  descends  the  eastern  slopes  of  the  Rocky 
Mountains. 

CLAYEY  SOIL:   A  fine-grained  soil  that  has  high  plasticity  and  more  than  35 
percent  clay  by  weight.  Clayey  soil  includes  mainly  clay  loams,  clays,  sandy 
clay  loams,  and  sandy  clays. 

CLIMATE:   The  average  cause  or  condition  of  the  weather  at  a  place  over  a 
period  of  years. 

CLIMATOLOGY:   The  study  of  the  statistical  collection  of  weather  conditions 
during  a  specified  interval  time  (usually  several  decades)  in  a  specified  area 
the  study  of  the  long-term  manifestations  of  weather. 
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COAL  PRODUCTION  CAPACITY:   The  amount  of  coal  that  could  be  mined  if  the 
demand  for  it  existed. 

COAL-RELATED:   In  this  supplemental  EIS,  coal-related  pertains  to  the 
effects  of  coal  mining,  benef iciation,  and  transportation  but  not  to  the 
effects  of  coal  conversion  and  use. 

COAL  SLURRY:  A  fine  coal  emersed  in  a  fluid  (such  as  water  or  liquid  carbon 
dioxide)  and  carried  by  a  pipeline. 

COAL  TRACT:  A  defined  area  that  has  had  the  land  use  planning  screens 
applied  and  is  proposed  for  leasing  as  a  single  lease  offering.   Coal  tracts 
may  include  areas  of  state  and  private  coal  ownership,  but  only  the  federally 
owned  coal  is  offered  for  lease  under  the  federal  coal  management  program. 

COAL  UTILIZATION  COSTS:   The  cost  of  burning  coal,  including  benef iciation, 
emission  control,  and  capital  and  operating  costs. 

COLLUVIAL:  Pertaining  to  rock  debris  and  soil  that  has  accumulated  at  the 
foot  of  a  slope. 

CONTINENTAL  CLIMATE:   The  climate  of  the  interior  of  a  continent,  which  is 
marked  by  large  annual,  daily,  and  day-to-day  temperature  ranges,  low  relative 
humidity,  and  generally  moderate  or  small  and  irregular  rainfall.   The  annual 
extremes  of  temperature  occur  soon  after  the  solstices.   In  its  extreme  form, 
a  continental  climate  gives  rise  to  deserts. 

CONTINENTAL  DEPOSIT:  A  sedimentary  deposit  laid  down  within  a  general  land 
area  in  lakes  or  streams  or  the  wind,  in  contrast  to  marine  deposits,  laid 
down  in  the  sea. 

COOPERATIVE  DRILLING:  An  arrangement  that  allows  other  parties  to 
participate  and  share  in  the  benefits  of  exploring  federal  coal  lands  under  an 
exploration  license  on  a  pro  rata,  cost-sharing  basis. 

COOPERATIVE  LEASING:   An  agreement  between  BLM  and  another  party  that  allows 
for  the  offering  of  both  federal  and  private  (or  state)  coal  under  a  leasing 
arrangement  in  which  both  parties  receive  their  share  of  revenues  as  described 
in  the  agreement. 

COW-CALF  LIVESTOCK  OPERATION:   A  livestock  operation  in  which  a  base 
breeding  herd  of  mother  cows  and  bulls  is  maintained.   The  cows  produce  a  calf 
crop  each  year,  and  the  operation  keeps  some  heifer  calves  from  each  calf  crop 
for  breeding  herd  replacements.  The  rest  of  the  calf  crop  between  the  ages  of 
6  and  12  months  is  sold  along  with  old  or  nonproductive  cows  and  bulls. 

COW-CALF-YEARLING  LIVESTOCK  OPERATION:  A  cow-calf  operation  that,  instead 
of  selling  its  calves  between  the  ages  of  6  to  12  months,  sells  them  after 
they  are  12  months  old. 

CRETACEOUS:  Of,  relating  to,  or  being  the  last  period  of  the  Mesozoic  era 
(from  136  to  63  million  years  ago)  or  the  corresponding  system  of  rocks. 
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CRUCIAL  AREA:   An  area  of  habitat  that  is  essential  to  the  survival  of  any 
wildlife  species  at  some  time  during  its  life  cycle. 

CULTURAL  RESOURCE  INVENTORY  CLASSES: 

Class  I  -  Existing  data  inventory:   an  inventory  study  of  a  defined  area 
designed  (1)  to  provide  a  narrative  overview  (cultural  resource  overview) 
derived  from  existing  cultural  resource  information  and  (2)  to  provide  a 
compilation  of  existing  cultural  resource  site  record  data  on  which  to  base 
the  development  of  the  BLM's  site  record  system. 

Class  II  -  a  sample-oriented  field  inventory  designed  to  locate  and  record 
from  surface  and  exposed  profile  indications  all  cultural  resource  sites 
within  a  portion  of  a  defined  area  to  allow  an  objective  estimate  of  the 
nature  and  distribution  of  cultural  resources  in  the  entire  defined  area. 
The  Class  II  inventory  is  a  tool  for  use  in  management  and  planning  as  an 
accurate  predictor  of  cultural  resources  in  the  area  of  consideration.  The 
main  area  of  consideration  for  implementing  a  Class  II  inventory  is  a 
planning  unit.  The  secondary  area  is  a  specific  project  in  which  an 
intensive  field  inventory  (Class  III)  is  neither  practical  nor  necessary. 

Class  III  -  an  intensive  field  inventory  designed  to  locate  and  record  from 
surface  and  exposed  profile  indications  all  cultural  resource  sites  within 
a  specified  area.  After  Class  III  inventories  are  completed  in  an  area,  no 
further  cultural  resource  inventory  work  is  normally  needed.  A  Class  III 
inventory  is  appropriate  on  small  project  areas,  all  areas  to  be  disturbed, 
and  primary  cultural  resource  areas. 

CULTURAL  RESOURCES:   Remains  of  human  activity,  occupation,  or  endeavor, 
reflected  in  districts,  sites,  structures,  buildings,  objects,  artifacts, 
ruins,  works  of  art,  architecture,  and  natural  features  that  were  of 
importance  in  past  human  events.  These  resources  consist  of  (1)  physical 
remains,  (2)  areas  where  significant  human  events  occurred,  even  though 
evidence  of  the  event  no  longer  remains,  and  (3)  the  environment  immediately 
surrounding  the  actual  resource. 

DEMONSTRATED  RESERVE  BASE  (DRB) :   A  collective  term  for  the  sum  of  coal  in 
both  measured  and  indicated  resource  categories,  of  reliability  that 
represents  100  percent  of  the  coal  in  these  categories  in-place  as  of  a 
certain  date.  DRB  includes  beds  of  bituminous  and  anthracite  coal,  28  inches 
or  more  thick;  beds  of  subbituminous  coal  60  inches  or  more  thick  that  occur 
at  depths  to  1,000  feet;  and  beds  of  lignite  60  inches  thick  or  more  that  can 
be  surfaced  mined.   DRB  also  includes  thinner  or  deeper  beds  that  are  being 
mined  or  for  which  evidence  exists  that  they  could  now  be  mined  commercially. 
DRB  represents  the  portion  of  the  identified  coal  resources  from  which 
reserves  are  calculated. 

DENDRITIC  DRAINAGE  (PATTERN):   A  drainage  pattern  with  tributaries  branching 
like  a  tree's  boughs. 

DIP:   The  angle  at  which  a  stratum  or  any  planar  feature  is  inclined  from 
the  horizontal. 

DRAWDOWN:   The  lowering  of  the  water  table  by  pumping  or  creating  conditions 
that  allow  water  to  flow  downward. 
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DRAGLINE:   A  type  of  excavating  equipment  that  casts  a  rope-hung  bucket  a 
great  distance,  collects  the  dug  material  by  pulling  the  bucket  toward  itself 
on  the  ground  with  a  second  rope,  elevates  the  bucket,  and  dumps  the  material 
on  a  spoil  bank,  in  a  hopper,  or  on  a  pile. 

EDAPHIC:   The  chemical,  physical,  or  biological  characteristics  of  a  given 
water  and  soil  environment  that  influence  organisms. 

EFFECTIVE  ROOT  ZONE:   That  part  of  the  soil  that  is  favorable  for  root 
penetration  and  supplying  water  and  nutrients  to  plants. 

ELASTICITY  OF  DEMAND:   The  economic  concept  relating  the  demand  for  a 
product  to  its  price.   Elasticity  is  the  characteristics  of  a  product  whose 
demand  increases  as  its  price  decreases  and  whose  demand  decreases  as  its 
price  increases.   Inelasticity  is  the  characteristic  of  a  product  whose  demand 
remains  constant  regardless  of  price. 

EMERGENCY  LEASING:   The  leasing  of  federal  coal  needed  by  an  existing  mine 
for  one  of  the  following  two  reasons:   (1)  coal  is  needed  within  3  years  of 
the  date  of  the  lease  application  (a)  to  maintain  a  mine  at  its  current 
average  annual  level  of  production  or  (b)  to  supply  coal  for  contracts  signed 
before  July  19,  1979;  or  (2)  without  the  emergency  lease,  federal  coal  would 
be  bypassed  by  mining.  An  emergency  lease  can  be  issued  for  no  more  than  8 
years  of  recoverable  coal  reserves,  and  to  be  issued  an  emergency  lease,  a 
mine's  need  for  the  coal  deposit  must  result  from  reasonably  unforeseen 
circumstances . 

EMINENT  DOMAIN:   The  right  of  government  to  take  private  property  for  public 
use. 

EMISSION:   Effluent  discharge  into  the  atmosphere,  usually  specified  by  mass 
per  unit  time. 

EMISSION  INVENTORY:   A  set  of  emission  source  information,  usually  applied 
in  an  air  quality  simulation  model;  a  list  of  air  pollutants  emitted  into  a 
community's  atmosphere  in  amounts  (commonly  tons)  per  day  by  type  of  source. 

EMISSIONS  RATE:   The  amount  of  an  air  pollutant  emitted  into  the  atmosphere 
from  a  pollution  source  over  a  defined  period  of  time. 

ENDANGERED  SPECIES:  Any  animal  or  plant  species  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of  its  range  as  designated  by  the  U.S. 
Fish  and  Wildlife  Service  under  provisions  of  the  Endangered  Species  Act.   See 
THREATENED  SPECIES. 

ENVIRONMENTAL  ASSESSMENT  (EA) :   A  concise  public  document  for  which  a 
federal  agency  is  responsible.   An  EA  serves  to  (1)  briefly  provide  enough 
evidence  and  analysis  for  determining  whether  to  prepare  an  environmental 
impact  statement  (EIS)  or  a  finding  of  no  significant  impact;  (2)  aid  an 
agency's  compliance  with  the  the  National  Environmental  Policy  Act  when  no  EIS 
is  needed;  and  (3)  facilitate  preparation  of  an  EIS  when  one  is  needed. 

EPHEMERAL  STREAM:  A  stream  that  flows  only  as  a  result  of  precipitation. 

EVAPOTRANSPIRATION:   The  loss  of  water  by  transpiration  from  plants  and 
evaporation  from  the  soil. 

A-631 


GLOSSARY 

EXCHANGE:  A  trading  of  public  lands  or  interests  in  lands  (surface, 
subsurface,  or  both)  for  other  lands  or  interests  in  lands,  see  ALLUVIAL 
VALLEY  FLOOR  EXCHANGE,  FEE  COAL  EXCHANGE,  FEE  MINERAL  EXCHANGE,  and  FEE  TITLE 
EXCHANGE . 

EXPRESSIONS  OF  INTEREST:   A  written  submission  describing  an  area  of  federal 
coal  that  a  party  is  interested  in  leasing. 

EXTERNALITIES:   Effects  on  one  or  more  persons  of  an  action  by  a  different 
person  or  firm. 

FAIR  MARKET  VALUE:  The  amount  in  cash,  or  in  terms  reasonably  equivalent  to 
cash,  for  which  in  all  probability  a  coal  deposit  would  be  sold  or  leased  by  a 
knowledgeable  owner  willing  but  not  obligated  to  sell  or  lease  to  a 
knowledgeable  purchaser  who  desires  but  is  not  obligated  to  buy  or  lease. 

FAULT:   A  fracture  in  rock  or  strata  along  which  two  sides  have  been 
displaced  relative  to  one  another  parallel  to  the  fracture. 

FEDERAL  COAL  LEASING  AMENDMENTS  ACT  OF  1976  (FCLAA) :   The  federal  law  that 
amends  the  coal  leasing  provisions  of  the  Mineral  Leasing  Act  of  1920.  Among 
other  things,  FCLAA  requires  receipt  of  fair  market  value  for  federal  coal 
leases,  competitive  lease  sales,  consideration  of  special  leasing 
opportunities  for  public  bodies,  comprehensive  land  use  planning  for  lands 
offered  in  a  coal  lease  sale,  and  production  within  10  years  of  lease 
issuance. 

FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976  (FLPMA) :   The  Bureau  of  Land 
Management's  organic  act,  which  sets  out  standards  for  managing  the  public 
lands,  including  land  use  planning,  sales,  withdrawals,  acquisitions  and 
exchanges;  authorizes  the  establishing  of  local  advisory  councils  representing 
major  citizens  group  interests  in  land  use  planning  and  management; 
establishes  the  size  and  deadlines  for  review  of  proposed  wilderness  areas; 
and  provides  guidelines  for  other  aspects  of  public  land  management,  such  as 
grazing. 

FEDERAL  LAND  SYSTEM:   The  network  of  land,  surface,  and  minerals,  owned  by 
the  United  States,  without  regard  to  how  the  United  States  acquired  ownership, 
and  administered  by  various  federal  agencies. 

FEE  COAL  EXCHANGE:   A  fee  mineral  exchange  involving  coal,  See  EXCHANGE. 

FEE  MINERAL  EXCHANGE:   An  exchange  that  involves  subsurface  (mineral) 
estates  only.   See  EXCHANGE. 

FEE  TITLE  EXCHANGE:   An  exchange  that  involves  only  surface  estate  or  both 
surface  and  subsurface  estates.   See  EXCHANGE. 

FINDING  OF  NO  SIGNIFICANT  IMPACT  (FONSI) :   A  document  prepared  by  a  federal 
agency  that  briefly  presents  the  reasons  a  proposed  action  will  not 
significantly  affect  the  human  environment  and  an  environmental  impact 
statement  will  not  need  to  be  prepared.   The  FONSI  includes  the  environmental 
assessment  or  a  summary  of  it  and  notes  any  other  documents  related  to  the 
FONSI. 
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FINES:  Very  small  material  produced  in  breaking  up  large  lumps  or  coal  or 
ore. 

FLYWAY:   A  specific  corridor  of  both  land  and  air  space  within  which 
migratory  birds  travel  and  feed  during  seasonal  migrations. 

FOLD:  The  structure  of  rocks  or  strata  that  has  been  bent  into  a  dome, 
basin,  terrace,  or  a  roll. 

FOOD  CHAIN:  A  series  of  plant  or  animal  species  in  a  community,  each  of 
which  is  related  to  the  next  as  a  source  of  food. 

FORAGE:   All  browse  and  herbaceous  foods  available  to  grazing  animals,  which 
may  be  grazed  or  harvested  for  feeding. 

FORB:   A  low-growing,  herbaceous  plant  that  is  not  a  grass,  sedge,  or  rush. 

FOSSIL:   Any  remains,  trace,  or  imprint  of  a  plant  or  animal  that  has  been 
preserved  by  natural  processes  in  the  Earth's  crust  since  some  past  geologic 
time. 

FRACTURE:   A  break  in  the  continuity  of  a  body  of  rock  not  accompanied  by  a 
movement  on  one  side  or  the  other  and  not  oriented  in  a  regular  system. 

FREE  ON  BOARD  (FOB):   Without  charge  for  delivery  to  and  placement  on  board 
a  carrier  at  a  specified  point. 

FREMONT  CULTURE:   A  stage  of  civilization  that  evolved  after  AD  900,  whose 
people  are  known  for  their  sheephide  moccasins,  elaborate  clay  figurines,  rock 
paintings  of  Kachinas  (supernatural  beings),  and  raised  or  appliqued  ornaments 
with  punched  designs.   Evidence  of  this  culture  has  been  found  mainly  along 
the  Fremont  River  in  central  Utah  and  in  southeast  Nevada. 

FUGITIVE  DUST:   Airborne  particles  emitted  from  any  source  other  than 
through  a  stack. 

GENERIC  IMPACT:  A  type  of  impact  that  would  normally  be  expected  to  occur. 
Impacts  are  described  in  generic  fashion  in  the  text  when  specific 
measurements  of  their  magnitude  do  not  exist. 

GIGAWATT:   One  billion  watts. 

GROSS  NATIONAL  PRODUCT  (GNP) :   the  monetary  value  of  the  total  output  of 
goods  and  services  within  a  country  during  a  given  time,  usually  a  year.  GNP 
does  not  include  allowances  for  depreciation  or  the  consumption  of  capital 
goods . 

GROUND  WATER  DISCHARGE:   The  process  of  depleting  ground  water  from  an 
aquifer. 

GROUND  WATER,  PERCHED:   Ground  water  separated  from  the  underlying  water 
table  by  a  zone  of  impervious  or  relatively  impervious  material. 

GROUND  WATER  RECHARGE:   The  process  of  replenishing  ground  water  into  an 
aquifer. 
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HABITAT:  A  specific  set  of  physical  conditions  that  surround  the  single 
species,  a  group  of  species,  or  a  large  community.   In  wildlife  management, 
the  major  components  of  habitat  are  considered  to  be  food,  water,  cover,  and 
living  space. 

HYDROCARBONS:   Any  of  a  vast  family  of  compounds  containing  carbon  and 
hydrogen  in  various  combinations,  found  especially  in  fossil  fuels. 
Hydrocarbons  in  the  atmosphere  resulting  from  incomplete  combustion  are  a 
major  source  of  air  pollution. 

INCREMENTS  (Air  Quality):  Maximum  allowable  increases  over  baseline 
concentrations  of  pollutants  covered  by  the  PSD  provisions  in  Class  I,  II,  and 
III  areas. 

INFRASTRUCTURE:   The  set  of  systems  and  facilities  that  support  a  region  or 
community's  social  and  economic  structures.   Examples  of  such  systems  include 
transportation,  education,  medical  service,  communication,  and  fire  and  police 
protection. 

IN  SITU  COAL:   Coal  in  its  natural  or  original  position. 

INTERMITTENT  STREAM:   A  stream  that  flows  part  of  the  time,  as  after  a 
rainstorm,  during  a  wet  weather  period,  or  during  part  of  the  year. 

INTERTRACT  BIDDING:   A  bidding  system  in  which  more  coal  lease  tracts  are 
offered  for  sale  than  are  to  be  leased;  only  those  tracts  receiving  the 
highest  fair  market  value  bids-per-unit  or  otherwise  meeting  predetermined 
ranking  criteria  are  actually  leased. 

INVERSION:  A  departure  from  the  usual  decrease  in  temperature  with  altitude 
occurring  when  a  warm  layer  of  air  overlies  a  cooler  layer. 

INVERTEBRATE:   Any  animal  that  lacks  a  backbone.   See  VERTEBRATE. 

LAND  USE  PLAN:   A  plan  that  identifies  and  establishes  land  uses  and 
restrictions  for  a  given  area. 

LATE  PREHISTORIC  CULTURE:   The  final  stage  of  the  recognized  development  of 
northwestern  plains  archaeology  preceded  by  the  Early  and  Middle  Prehistoric 
Periods.   From  around  AD  600  to  1800,  the  northwest  plains  (Alberta, 
Saskatchewan,  Montana,  and  northern  Wyoming)  were  inhabited  by  nomadic  bands 
of  bison-hunting  Indians.   These  Indians  lived  in  conical  skin  tipis,  used 
bows  and  arrows,  and,  before  the  introduction  of  horses,  employed  dog  sledges 
for  carrying  their  goods.   The  main  archaeological  characteristics  of  the 
period  were  distinctive  projectile  points,  buffalo  jumps,  tipi  rings,  rock 
piles,  rock  configurations,  rock  art,  and  three  pottery  traditions. 

LEACHING:   The  separating  or  dissolving  of  soluble  constituents  from  a  rock 
or  ore  by  chemical  solutions  or  water. 

LEASE  MAINTENANCE:   The  activities  of  Federal  Government  agencies  associated 
with  a  coal  lease  after  the  issuance  of  the  lease.   This  maintenance  includes 
monitoring  of  mining,  reclamation,  royalty  accounting,  and  readjustment  of 
lease  conditions  after  the  initial  lease  term. 
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LIFE  ZONE:  Areas  of  land  classed  into  gross  habitat  types  by  a  combination 
of  elevational  and  climatic  zones  and  other  factors  that  determine  the  type  of 
animal  and  plant  life  that  occur  in  them. 

LIGNITE:   A  soft  brownish-black  coal  that  lies  between  peat  and 
subbituminous  coal  in  degree  of  coalif ication  and  has  a  heat  value  less  than 
8,300  British  thermal  units  per  pound. 

LIVESTOCK  CARRYING  CAPACITY:   The  most  livestock  that  can  graze  an  area 
without  damaging  vegetation  or  related  resources.   The  carrying  capacity  can 
vary  from  year  to  year,  depending  on  the  range's  forage  production. 

LOGICAL  MINING  UNIT  (LMU) :   An  area  of  land  in  which  recoverable  coal 
reserves  can  be  developed  in  an  efficient,  economical,  and  orderly  manner  as  a 
unit  with  due  regard  for  to  conservation  of  recoverable  coal  reserves  and 
other  resources. 

MAINTENANCE  TRACT:  A  tract  that  lacks  the  recoverable  reserves  to  support 

an  entirely  new  mining  operation,  on  which  recoverable  reserves  are  large 

enough  only  to  extend  the  life  of  an  adjacent,  existing  mine  or  to  permit 
expanding  that  mine's  annual  production. 

MANAGEMENT  FRAMEWORK  PLAN  (MFP) :   The  BLM  land  use  plan  developed  before  the 
Federal  Land  Policy  and  Management  Act  of  1976.  Most  MFPs  require  an 
amendment  to  include  the  four  screens  required  for  coal  leasing. 

MANDATORY  CLASS  I  AREA  (AIR  QUALITY):   Areas  given  a  Class  I  air  quality 
designation  by  the  Clean  Air  Act  of  1977.   These  areas  include  existing  (1977) 
international  parks;  national  wilderness  areas  or  national  memorial  parks 
larger  than  5,000  acres;  and  national  parks  larger  than  6,000  acres.   States 
may  not  reclassify  mandatory  Class  I  areas. 

MARINE  DEPOSIT:  A  sedimentary  deposit  laid  down  by  the  sea  as  contrasted 
with  continental  deposits,  laid  down  under  inland  conditions. 

MICROCLIMATE:   Climatic  conditions  of  a  small  area.  Microclimates  are 
influenced  by  local  geography  and  vegetation  and  may  greatly  differ  from 
regional  climate  in  temperature,  wind,  length  of  growing  season,  or 
precipitation  patterns. 

MILIGRAMS  PER  LITER:  A  unit  of  measure  expressing  weight  of  a  constituent 
per  unit  volume  of  water. 

MINE-MOUTH  FACILITIES:   Facilities  such  as  processing  and  generating  plants 
that  are  placed  at  a  coal  mine  site  under  the  premise  that  shipping  upgraded 
products  or  electricity  is  cheaper  than  shipping  raw  coal. 

MINERAL  LEASING  ACT  OF  1920  (MLA) :   The  federal  law  that  establishes  the 
procedures  for  disposing  of  certain  federally  owned  mineral  deposits 
(including  coal)  on  public  domain  lands  of  the  United  States. 

MINERAL  LEASING  ACT  FOR  ACQUIRED  LANDS:   The  federal  law  that  provides  for 
the  disposal  of  certain  federally  owned  mineral  deposits  (including  coal)  on 
acquired  lands  of  the  United  States  under  the  procedures  of  the  Mineral 
Leasing  Act  of  1920. 
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MINIMUM  BONUS  BID:   The  least  amount  that  must  be  bid  at  a  federal  coal 
lease  sale,  as  stated  in  the  notice  of  sale,  to  qualify  a  bid  for 
consideration.   The  minimum  bonus  bid  is  not  necessarily  fair  market  value. 

MISSISSIPPIAN  CULTURE:   A  cultural  development  existing  between  AD  500  and 
1650  in  the  southeastern  and  midwestern  United  States,  which  was  the  dominant 
American  culture  north  of  Mexico.   This  culture  is  characterized  by  crushed 
shell-tempered  pottery,  tiny,  triangular  arrowheads,  and  the  truncated 
pyramidal  mound.  The  culture  was  elaborate  and  complex  and  had  spectacular 
artistic  and  architectural  accomplishments. 

MITIGATION:   The  abatement  or  reduction  of  an  impact  to  the  environment  by 
(1)  avoiding  a  certain  action  or  parts  of  an  action,  (2)  employing  certain 
construction  measures  to  limit  the  degree  of  impact,  (3)  restoring  an  area  to 
preconstruction  conditions,  (4)  preserving  or  maintaining  an  area  throughout 
the  life  of  a  project,  or  (5)  replacing  or  providing  substitute  resources  to 
the  environment. 

MIXING  HEIGHT:   The  height  of  the  layer  of  air  where  well-mixed  conditions 
exist,  usually  the  height  of  the  first  significant  inversion  above  the  surface. 

MULTIPLIER:   A  number  that  is  multiplied  by  one  or  more  other  numbers  to 
produce  estimates  of  impacts.   Each  multiplier  used  for  impact  analysis  in 
this  supplemental  EIS  is  based  on  a  numerical  relationship  between  coal 
production  and  a  type  of  impact. 

MYCORRHIZAL:   Pertaining  to  mycorrhiza,  the  close  association  of  fungus 
strands  with  the  roots  of  higher  plants. 

NATIONAL  AMBIENT  AIR  QUALITY  STANDARDS  (NAAQS) :   The  allowable 
concentrations  of  air  pollutants  in  the  air  specified  by  the  Federal 
Government  in  Title  40,  Code  of  Federal  Regulations,  part  50.   The  air  quality 
standards  are  divided  into  (1)  primary  standards  (based  on  the  air  quality 
criteria  and  allowing  an  adequate  margin  of  safety  requisite  to  protect  public 
health)  and  (2)  secondary  standards  (based  on  the  air  quality  criteria  and 
allowing  an  adequate  margin  of  safety  requisite  to  protect  the  public  welfare 
from  any  unknown  or  expected  adverse  effects  of  air  pollutants).  Welfare 
includes  effects  on  soils,  water,  crops,  vegetation,  manufactured  materials, 
animals,  wildlife,  weather,  visibility  and  climate,  damage  to  and 
deterioration  of  property,  and  hazards  to  transportation,  as  well  as  effects 
on  economic  values  and  on  personal  comfort  and  well  being. 

NATIONAL  ENVIRONMENTAL  POLICY  ACT  (NEPA) :   The  federal  law,  going  into 
effect  on  January  1,  1970,  that  (1)  established  a  national  policy  for  the 
environment,  (2)  requires  federal  agencies  to  become  aware  of  the 
environmental  ramifications  of  their  proposed  actions,  (3)  requires  full 
disclosure  to  the  public  of  proposed  federal  actions  and  a  mechanism  for 
public  input  into  the  federal  decisionmaking  process,  and  (4)  requires  federal 
agencies  to  prepare  an  environmental  impact  statement  for  every  major  action 
that  would  significantly  affect  the  quality  of  the  human  environment. 

NATIONAL  REGISTER  OF  HISTORIC  PLACES:  The  official  list,  established  by  the 
Historic  Preservation  Act  of  1966,  of  the  nation's  cultural  resources  worthy 
of  preservation. 
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NEW  PRODUCTION  TRACT:  A  coal  tract  that  contains  enough  federal  recoverable 
coal  and  of  high  enough  quality,  either  by  itself  or  in  combination  with 
surrounding  nonfederal  recoverable  coal,  to  justify  spending  money  and  the 
effort  to  develop  and  implement  new  mining  operations. 

NITROGEN  OXIDES  (NOx) :   Compounds  produced  by  combustion,  particularly 

when  there  is  an  excess  of  air  or  when  combustion  temperatures  are  very  high. 

Nitrogen  oxides  are  primary  air  pollutants. 

NON-ATTAINMENT  AREA:  A  geographic  area  where  the  air  quality  does  not  meet 
federal  ambient  air  quality  standards. 

OFF-ROAD  VEHICLE  (ORV) :  A  vehicle  (including  four-wheel  drive,  trail  bikes, 

and  snowmobiles  but  excluding  helicopters,  fixed-wing  aircraft,  and  boats) 

capable  of  traveling  off road  over  land,  water,  ice,  snow,  sand,  marshes,  and 
other  terrain. 

OVERBURDEN:  All  the  earth  and  other  materials  that  overlie  a  natural 
mineral  deposit. 

OVERSTORY:   The  upper  canopy  or  canopies  of  plants,  usually  trees,  tall 
shrubs,  and  vines. 

OVERTHRUST  BELT:  An  extensive  zone  in  western  North  America  (believed  to 
extend  from  Canada  to  Mexico)  where  an  overthrust  fault  has  forced  older  rocks 
on  top  of  younger  rocks.  The  discovery  of  oil  and  gas  in  the  younger  rock 
layers  has  aroused  much  interest  in  exploration  throughout  this  belt. 

OZONE:   A  pungent,  colorless,  toxic  gas  that,  as  a  product  of  the 
photochemical  process,  is  a  major  air  pollutant. 

PALEO-INDIAN:   Earliest  documented  hunting  and  gathering  groups  in  North 
America,  dating  from  12,000  to  6,000  years  ago. 

PALEONTOLOGY:  A  science  dealing  with  the  life  of  past  geological  periods  as 
known  from  fossils. 

PARTICULATE:  A  particle  of  solid  or  liquid  matter:   soot,  dust,  aerosols, 
fumes,  and  mist. 

PEAT:  A  yellowish  brown  to  brownish  black  fibrous  material,  formed  by 
decomposition  of  plants  in  water,  relatively  low  in  carbon,  and  containing 
moisture  exceeding  75  percent. 

PEDIMENT:  A  broad,  gently  sloping  bedrock  surface  at  the  base  of  a  steeper 
slope,  which  is  usually  thinly  covered  with  alluvial  gravel  and  sand. 

PEDON:  The  smallest  unit  or  volume  of  soil  that  represents  or  exemplifies 
all  the  horizons  of  a  soil  profile. 

PENNSYLVANIAN :   A  time  period  in  geologic  history  between  270  million  and 
300  million  years  ago. 

PERCHED  GROUND  WATER:   See  GROUND  WATER,  PERCHED. 
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PERENNIAL  STREAM:   A  stream  that  flows  throughout  the  entire  year  and 
receives  water  from  surface  and  underground  sources  . 

pH:  A  numeric  value  that  gives  the  relative  acidity  or  alkalinity  of  a 
substance  on  a  0  to  14  scale  with  the  neutral  point  at  7.0.  Values  lower  than 
7.0  show  the  presence  of  acids,  and  values  greater  than  7.0  show  the  presence 
of  alkalis. 

PHASED  SALES:   Lease  sales  that  are  spaced  over  a  period  of  time  after  the 
amount  of  coal  to  be  leased  is  determined.   Such  sales  provide  for  the  review 
of  the  initial  decision  after  any  particular  sale. 

PHOTOCHEMICAL  OXIDANTS:   Pollutants  in  the  air  (nitrogen  dioxide,  ozone) 
that  are  formed  in  areas  of  intense  sunlight  and  result  in  extremely  reactive 
chemical  substances  that  damage  plants  and  materials  and  cause  health  problems. 

PHOTOCHEMICAL  PROCESS:   The  chemical  changes  brought  about  by  the  radiant 
energy  of  the  sun  acting  upon  polluting  substances.   The  products  are  known  as 
photochemical  smog. 

PHYSIOGRAPHIC  PROVINCE:   An  extensive  portion  of  the  landscape  normally 
encompassing  hundreds  of  square  miles,  portrayed  by  similar  qualities  of  soil, 
rock,  slope,  vegetation,  and  climate  of  the  same  geomorphic  origin. 

PLUME:   The  volume  of  air  space  containing  substances  emitted  from  a  source; 
the  characteristically  shaped  stream  of  materials  of  heated  gasses  entering 
the  atmosphere  from  a  localized  source  such  as  a  stack.  A  plume  may  be 
visible  (smoke,  water  droplets)  or  invisible  (heated  air). 

POLLUTANT  (AIR  QUALITY):   Any  substance  discharged  into  the  ambient  air  that 
tends  to  create  a  harmful  effect  upon  humans,  property,  convenience,  or 
happiness  or  that  causes  contamination  in  ambient  air  to  exceed  legal  limits. 

PREFERENCE  RIGHT  LEASE  APPLICATION  (PRLA) :   An  application  for  a 
non-competitive  federal  coal  lease  for  lands  in  which  the  applicant  has  shown 
the  probable  existence  of  commercial  amounts  of  coal  according  to  the  terms  of 
a  prospecting  permit  issued  under  the  Mineral  Leasing  Act  of  1920.  Authority 
for  issuing  prospecting  permits  was  repealed  by  the  Federal  Coal  Leasing 
Amendments  Act  of  1976. 

PREVAILING  WIND:   The  most  frequent  compass  direction  from  which  the  wind 
blows . 

PREVENTION  OF  SIGNIFICANT  DETERIORATION  (PSD):   A  regulatory  program  based 
not  on  the  absolute  levels  of  pollution  allowable  in  the  atmosphere  but  on  the 
amount  by  which  present  air  quality  will  be  allowed  to  deteriorate  in  a  given 
area.  Under  this  program,  geographic  areas  are  divided  into  three  classes, 
each  allowing  different  increases  in  increments  of  total  suspended 
particulates  and  sulfur  dioxide  concentrations. 

CLASS  I  -  minimal  additional  deterioration  in  air  quality  (certain  national 
wilderness  areas). 

Class  II  -  moderate  additional  deterioration  in  air  quality  (most  lands). 
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Class  III  -  greater  deterioration  for  planned  maximum  growth  (industrial 
areas) . 

PRIMARY  (DIRECT)  EMPLOYMENT:   Employment  in  economic  activities  that  earns 
money  from  outside  the  area  being  studied.   In  this  document,  primary 
employment  is  employment  in  coal  mine  construction  or  operation.   See 
SECONDARY  EMPLOYMENT. 

PRIME  AGRICULTURAL  LAND  (PRIME  FARMLAND):   Land  that  is  best  suited  for 

producing  food,  feed,  forage,  fiber,  and  oilseed  crops.  The  inventory  of 

prime  agricultural  land  is  maintained  by  the  U.S.  Department  of  Agriculture, 
Soil  Conservation  Service. 

PRODUCTION  FORECAST:   The  estimate  of  future  coal  production  in  a  region 
under  a  specific  set  of  economic,  regulatory,  and  technological  assumptions. 

PUBLIC  BODY  LEASING:  A  procedure  that  limits  bidding  for  a  specific  federal 
coal  lease  exclusively  to  federal  and  state  agencies;  political  subdivisions 
of  a  state,  including  counties  and  municipalities;  rural  electric  cooperatives 
and  similar  organizations;  and  nonprofit  corporations  controlled  by  any  such 
entities. 

PUBLIC  LAND:   Federal  land  administered  by  the  Bureau  of  Land  Management. 

QUEUING:   The  forming  of  a  line  of  vehicles  delayed  at  a  railroad  crossing 
by  the  passing  of  a  train. 

RAILROAD  SYSTEM  CAPACITY:   The  volume  of  traffic  that  can  be  moved  by  rail 
without  undue  delay  because  of  traffic  congestion. 

RAPTOR:  A  bird  of  prey,  such  as  an  eagle,  hawk,  or  owl. 

RECLAMATION:   The  process  of  converting  disturbed  land  to  its  former  use  or 
other  productive  uses. 

REGIONAL  COAL  TEAM  (RCT) :   A  body,  consisting  of  BLM  state  directors  and 
state  governors  or  their  representatives,  that  guides  coal  activity  planning 
within  a  federal  coal  production  region  and  that  makes  leasing  level  and  lease 
sale  recommendations  to  the  Secretary  of  the  Interior. 

REGIONAL  EVALUATION  TEAM  (RET):   A  group  of  interdisciplinary  specialists 
whose  main  responsibility  is  appraising  federal  mineral  properties.  The  RET 
estimates  the  values  of  federal  coal  lease  tracts  before  a  sale  and  certifies 
whether  any  bids  submitted  represent  fair  market  value. 

RECOVERABLE  COAL  RESERVES:   The  minable  coal  reserve  base  excluding  all  coal 
that  will  be  left  unmined,  such  as  pillars,  fenders,  and  property  barriers. 

RESOURCE  MANAGEMENT  PLAN  (RMP) :   A  BLM  planning  document,  prepared  in 
accordance  with  section  202  of  FLPMA,  that  presents  systematic  guidelines  for 
making  resource  management  decisions  for  a  resource  area.  An  RMP  is  based  on 
an  analysis  of  an  area's  resources,  their  existing  management,  and  their 
capability  for  alternative  uses.   RMPs  are  issue  oriented  and  developed  by  an 
interdisciplinary  team  with  public  participation. 
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RIPARIAN  LAND:   Land  along  the  edge  of  a  stream  or  other  body  of  water. 

ROAD  SEGMENTS:   Designated  segments  of  roads  for  which  specific  traffic  data 
is  collected. 

ROYALTY:   The  amount  established  in  a  lease  that  the  lessee  must  pay  the 
lessor  as  part  of  the  consideration  for  the  right  to  remove  coal  for  sale  or 
use.  Under  the  Federal  Coal  Leasing  Amendments  Act  of  1976,  royalty  is 
expressed  as  a  percent  of  the  value  of  the  coal.   In  older  leases,  royalty  was 
expressed  as  a  fixed  amount  per  ton. 

RUNOFF:   The  portion  of  the  precipitation  on  a  drainage  area  that  is 
discharged  from  the  area  in  stream  channels. 

SALE  PANEL:   A  group  appointed  by  the  BLM  state  director  to  review  lease 
sale  results  and  the  fair  market  value  analysis  and  prepare  a  report 
recommending  acceptance  or  rejection  of  bids.   For  regional  coal  sales,  the 
sale  panel  consists  of  a  BLM  geologist,  mining  engineer,  mineral 
economist/appraiser,  and  the  deputy  state  director,  minerals. 

SCOPING:  An  early  and  open  process  for  determining  the  scope  of  issues  to 
be  addressed  in  an  EIS  and  for  identifying  the  significant  issues  related  to  a 
proposed  action.   Scoping  may  involve  public  meetings,  field  interviews  with 
representatives  of  agencies  and  interest  groups,  discussions  with  resource 
specialists  and  managers,  and  written  comments  in  response  to  news  releases, 
direct  mailings,  and  articles  about  the  proposed  action  and  scoping  meetings. 

SCRUBBERS:   Equipment  used  to  remove  pollutants,  such  as  sulfur  dioxide  or 
particulates,  from  stack  gas  emissions. 

SECONDARY  (INDIRECT)  EMPLOYMENT:   Employment  in  economic  activities  that 
earns  money  from  within  the  area  being  studied.   Examples  are  employment  in 
stores,  laundries,  and  other  local  services  and  local  government.   See  PRIMARY 
EMPLOYMENT . 

SEDIMENTARY  ROCK:   Rock  formed  from  accumulations  of  sediment,  which  may 
consist  of  rock  fragments  of  various  sizes,  the  remains  of  animals  or  plants, 
the  product  or  chemical  action  or  of  evaporation,  or  mixtures  of  the  above. 

SEVERANCE  TAX:  A  tax  paid  generally  to  states  upon  mining  of  coal.   The 
severance  tax  may  be  a  fixed  amount  per  unit  of  coal,  or  it  may  be  a 
percentage  of  the  value  of  the  coal. 

SODICITY:   A  condition  in  which  a  nonsaline  soil  contains  enough 
exchangeable  sodium  to  harm  crop  production. 

SOIL  HORIZON:   A  layer  of  soil  or  soil  material  approximately  parallel  to 
the  land  surface  that  differs  from  adjacent,  genetically  related  layers  in 
physical,  chemical,  and  biological  properties,  such  as  color,  structure, 
texture,  consistence,  organisms  present,  and  degree  of  acidity  or  alkalinity. 

SOIL  MOISTURE:   The  water  content  stored  in  a  soil. 

SOIL  PRODUCTIVITY:   The  capacity  of  a  soil  to  produce  a  plant  or  sequence  of 
plants  under  a  system  of  management. 
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SOIL  PROFILE:  A  vertical  section  of  soil  that  shows  all  horizons  and  parent 
material. 

SOIL  RECONSTRUCTION:   On  drastically  disturbed  areas,  such  as  where  surface 
mining  has  occurred,  the  process  of  replacing  layers  of  soil  material, 
unconsolidated  geologic  material,  or  both  in  a  vertical  sequence  of  such 
quality  and  thickness  that  they  provide  a  favorable  medium  for  plant  growth. 

SPLIT  ESTATE:  Land  whose  surface  rights  and  mineral  rights  are  owned  by 
different  entities.   Such  a  condition  commonly  occurs  when  the  surface  is 
privately  owned  but  the  mineral  rights  are  owned  by  the  Federal  Government. 

SPOIL:   Earth  and  rocks  excavated  or  dredged. 

STRATIGRAPHY:   Relating  to  the  formation,  composition,  sequence,  and 
correlation  of  the  rock  deposits  of  the  earth's  crust. 

STRIP  MINING:   The  surface  mining  of  coal  as  distinguished  from  the  surface 
mining  of  metalliferous  ores,  which  is  commonly  called  open  pit  mining. 

SUBBITUMINOUS  COAL:  A  rank  of  coal  that  is  above  lignite  and  below 
bituminous  in  degree  of  coalif ication  and  has  a  heat  value  ranging  from 
8,300-13,000  British  thermal  units. 

SULFUR  OXIDES:   Pungent,  colorless  gases  formed  mainly  by  the  combustion  of 
fossil  fuels.   Considered  major  air  pollutants,  sulfur  oxides  may  harm  the 
human  respiratory  tract  as  well  as  damage  vegetation. 

SURFACE  MINING  CONTROL  AND  RECLAMATION  ACT  OF  1977  (SMCRA):   A  federal  act 
that  sets  rules  for  surface  mining  and  reclamation  of  mined  lands,  providing 
for  transfer  of  much  authority  to  states  with  approved  programs. 

TERTIARY:  A  time  period  in  geologic  history  between  2  million  and  63 
million  years  ago. 

THREATENED  SPECIES:  Any  plant  or  animal  species  likely  to  become  endangered 

within  the  foreseeable  future  throughout  all  or  a  part  of  its  range  as 

designated  by  the  U.S.  Fish  and  Wildlife  Service  under  the  Endangered  Species 
Act.   See  ENDANGERED  SPECIES. 

TIERING:   Discussing  general  matters  in  broader  EISs  (such  as  national 
program  or  policy  EISs)  while  discussing  more  specific  matters  (such  as 
regional,  basinwide,  or  site-specific  issues)  in  narrower  EISs  or 
environmental  assessments  that  incorporate  by  reference  the  general 
discussions  and  concentrate  solely  on  specific  issues. 

TOTAL  DISSOLVED  SOLIDS  (TDS) :   An  aggregate  of  carbonates,  bicarbonates , 
chlorides,  sulfates,  phosphates,  and  nitrates  of  calcium,  magnesium, 
manganese,  sodium,  potassium,  and  other  cations  that  form  salts.   High  TDS 
solutions  can  change  the  chemical  nature  of  water,  exert  varying  degrees  of 
osmotic  pressures,  and  often  become  lethal  to  life  in  an  aquatic  environment. 

TOTAL  SUSPENDED  PARTICULATE  (TSP)  MASS:   A  pollutant  measured  as  the  mass  of 
all  particles  in  the  atmosphere  without  regard  to  size  or  chemical  composition 
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TRACT:   See  COAL  TRACT. 

TRACT  DELINEATION  TEAM:   A  group  of  BLM  geologists,  mining  engineers, 
mineral  appraisers/economists  and  others  who  evaluate  coal,  geologic,  and 
other  resource  data  and  configure  an  area  of  federal  coal  for  potential  lease. 

TRACT  PROFILE:   A  document  containing  a  summary  of  the  information  used  to 
delineate  a  federal  coal  tract  and  a  site-specific  environmental  inventory  and 
preliminary  analysis  of  the  possible  effects  of  mining  the  tract. 

TRACT  PROFILE  REPORT:   Prepared  after  land  use  planning  and  before  the 
regional  EIS,  an  environmental  assessment  that  considers  the  impact  of  leasing 
an  individual  coal  tract  independently  of  other  coal  tracts  within  the  region. 

TRAFFIC:   The  flow  of  vehicles  along  a  roadway. 

TRAILHEAD:   The  terminus  of  a  hiking  or  horse  trail,  accessible  by  motor 
vehicle  and  sometimes  having  parking,  signs,  a  visitor  register,  and  camping 
and  sanitary  facilities. 

UNCLASSIFIED  AREAS  (Air  Quality):   Areas  that  are  classed  as  neither 
attainment  nor  non-attainment  because  of  insufficient  information. 

UNDERSTORY  VEGETATION:   Plants  growing  beneath  the  canopy  of  other  plants, 
usually  grasses,  forbs,  and  low  shrubs. 

UNIT  TRAIN:  A  train  whose  entire  cargo  (coal)  is  loaded  from  one  source  and 
delivered  to  only  one  location  or  customer. 

UTILIZATION  COSTS:   See  Coal  Utilization  Costs. 

VADOSE  ZONE  (ZONE  OF  AERATION):   A  subsurface  zone  having  water  pressure 
less  than  that  of  the  atmosphere,  including  water  held  by  capillarity  and 
containing  air  or  gasses  generally  under  atmospheric  pressure. 

VALLEY  WINDS:  Winds  that  ascend  a  mountain  valley  during  the  day. 

VEGETATION  TYPE:   A  plant  community  with  distinguishable  characteristics 
described  by  the  dominant  vegetation  present. 

VERTEBRATE:   Animals  that  have  backbones.   See  INVERTEBRATE. 

VISIBILITY:  A  measurement  of  the  greatest  distance  from  which  large  objects 
may  be  viewed.  Fixed  reference  objects  such  as  mountains,  hills,  towers,  or 
buildings  are  normally  used  to  estimate  visibility. 

VISUAL  INTRUSION:  A  feature  (land,  vegetation,  structure)  that  is  generally 
considered  out  of  context  with  the  characteristic  landscape. 

VISUAL  RESOURCE  MANAGEMENT  (VRM) :  The  planning,  design,  and  implementing  of 
management  objectives  to  provide  acceptable  levels  of  visual  impacts  for  all 
resource  management  activities. 

WATER  TABLE:   The  upper  limit  of  the  portion  of  the  ground  that  is  wholly 
saturated  with  water. 
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WATER  YIELD:   The  total  volume  of  water  that  passes  through  a  stream. 

WEATHERING  CHAMBER:   A  controlled  environment  in  a  laboratory  where  the 
effects  of  weathering  on  soil  and  spoil  materials  can  be  tested  and  measured, 

WILDERNESS:   An  uncultivated,  uninhabited,  and  usually  roadless  area  set 
aside  by  Congress  for  preserving  natural  conditions. 

WILDERNESS  STUDY  AREA  (WSA) :   A  roadless  area  that  has  been  inventoried  and 
found  to  have  wilderness  characteristics  as  described  in  Section  603  of  the 
Federal  Land  Policy  and  Management  Act  of  1976  and  Section  2(c)  of  the 
Wilderness  Act  of  1964. 

WILDLIFE  CARRYING  CAPACITY:   The  greatest  number  of  animals  an  area  can 
support  during  a  given  period. 
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ABBREVIATIONS 

The  following  abbreviations  are  frequently  used  in  this  supplemental  EIS.   For 
the  definition  of  terms,  see  the  Glossary  at  the  end  of  Volume  2. 

ACHP:  Advisory  Council  on  Historic  Preservation 

ACQR:  air  quality  control  region 

AEO:  Annual  Energy  Outlook 

AUM:  animal  unit  month 

AVF:  alluvial  valley  floor 

BLM:   U.S.  Department  of  the  Interior,  Bureau  of  Land  Management 

CEQ:   Council  on  Environmental  Quality 
CFR:   Code  of  Federal  Regulations 

DOE:   U.S.  Department  of  Energy 

DOE/EIA:   U.S.  Department  of  Energy,  Energy  Information  Administration 

D&RGW:   Denver  and  Rio  Grande  Western 

EA:   environmental  assessment 

EIS:   environmental  impact  statement 

EPA:   U.S.  Environmental  Protection  Agency 

FCLAA:   Federal  Coal  Leasing  Amendments  Act  of  1976 

FLPMA:   Federal  Land  Policy  and  Management  Act  of  1976 

FR:   Federal  Register 

FS:   U.S.  Department  of  Agriculture,  Forest  Service 

FSCAB:   Federal-State  Coal  Advisory  Board 

FWS:   U.S.  Department  of  the  Interior,  Fish  and  Wildlife  Service 

GAO:   U.S.  Government  Accounting  Office 

LRR:   land  resource  region 

MLA:   Mineral  Leasing  Act  of  1920 

MLRA:   major  land  resource  area 

MMS:   U.S.  Department  of  the  Interior,  Minerals  Management  Service 

NAAQS:   National  Ambient  Air  Quality  Standards 

NCM:   National  Coal  Model 

NEPA:   National  Environmental  Policy  Act 

1979  FES:   Final  Environmental  Statement — Federal  Coal  Management  Program 

OSM:   U.S.  Department  of  the  Interior,  Office  of  Surface  Mining  Reclamation 

and  Enforcement 
OTA:   U.S.  Congress,  Office  of  Technology  Assessment 

PRLA:   preference  right  lease  application 
PSD:   Prevention  of  Significant  Deterioration 

RCT:   regional  coal  team 

SHPO:   State  Historic  Preservation  Officer 

SMCRA:   Surface  Mining  Control  and  Reclamation  Act 

TDS:   total  dissolved  solids 

TSP:   total  suspended  particulates 

USDI:   U.S.  Department  of  the  Interior 

USGS:   U.S.  Department  of  the  Interior,  Geological  Survey 
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